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Abstract: In this article the author defines the main standards of the WTO in the field of subsidizing of agriculture and
examines the question of influence of conditions accepted by Kazakhstan to the agriculture of country. The special
attention is paid to description of the obligations of Kazakhstan in the sphere of agriculture subsidies accepted due to
joining in the WTO. Differences between measures of amber, green and blue boxes established within the WTO are
also considered by author. In general, the author analyzes the content of the main international agreements of the WTO
affecting subsidizing of agriculture and their impact on the development of agrofood sector of Kazakhstan.
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The process of negotiations for accession of Kazakhstan to the World Trade Organization (further —
the WTO), lasting throughout 19 years, came to an end. On July 27, 2015 at a final meeting of the Working
group in Geneva the Protocol of Accession of the Republic of Kazakhstan to the Marrakesh Agreement was
signed, and in October of the same year Kazakhstan ratified this protocol. The full membership in the WTO
began for Kazakhstan since November 30, 2015, that N.A. Nazarbayev solemnly declared in his speech. Due
to this occurred important event in the economic life of the country discussions about benefits and possible
expenses of the membership in this organization become more active. These obligations were discussed on
four main directions of negotiations, and the fact that the agriculture sector was considered as one of these
directions, already means the importance of this branch for the country. The special attention, paid to
agriculture, is connected with its distortion by the subsidies and high level of trade barriers that influences on
welfare of farmers around the world and on access to food products, fibers for clothes and other materials,
except for products of forestry and fishery which within the WTO don't enter in this sector. Therefore
volumes of subsidizing of agricultural branch and the right of rendering transport subsidies for export of
grain are one of the “sensitive” for our economy questions, which was the most disputable in this sphere
during negotiations. Importance of this question is defined by the carried-out analysis of the world practice
of subsidizing which confirms the positive influence of subsidies on the development of agriculture of the
country. Then, why Kazakhstan reduces the volume of subsidizing of agriculture to the detriment of its own
interests? Whether this measure is justified and whether it is worth the accession to the World Trade
Organization?

It is well known, that subsidies are the main tool of a state policy of economic regulation of structure
of agrarian production and social maneuvering. Moreover, strengthening of a social and economic situation
in the country, stability of the republican budget promoted financial prerequisites for expansion of various
forms of the state support of the most significant sectors of economy in the form of the preferential taxation,
crediting and assignment of funds through the budget subsidies provided to regions on an irretrievable basis.
At the same time rather high level of subsidizing of this branch is established everywhere in such countries,
as the USA, Japan and the European Union countries.

Data of the EU show that the share of direct payments and total amount of subsidies in agriculture for
27 EU Member States are about 27% and 40% respectively, and such countries as Australia, New Zealand
and Canada — the world's largest exporters of agrarian production — render to landowners the assistance much
less, than the American and European competitors receive [1, pp. 31-32].

As we can see, the countries pay much attention to questions of subsidies, because by this measure
they protect the domestic farmers. However at the international level the bigger volume of subsidies for
certain farmers in comparison with others creates competitive advantages, thereby, creating initially unequal
situation on the common platform of the world market. Therefore one of the purposes of the World Trade
Organization is creation of trade on the basis of fair competition and equal conditions for all farmers in
agriculture sector. In this regard, before the joining of any country to the WTO, the last one seeks to
coordinate all issues of subsidizing and to reduce volumes of the provided by the country subsidies to
approximately equal to the volumes, distributed in other Member States of the WTO.
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So, the WTO assigns the right to submit subsidies in strategic objectives of economic development to
the governments, but at the same time fixes certain rules and restrictions for prevention of possible violations
in international trade.

Questions of provision of subsidies are defined in general in the Agreement of the WTO on subsidies
and countervailing measures, according to which the subsidy is defined as "a financial contribution or any
form of income or price support by a government or any public body within the territory of a Member, as a
result of which a benefit is conferred to its recipient" [2].

From this rather developed definition it becomes clear that the understanding of "subsidy" as a
financial contribution allows to refer to itself the wide list of measures, including grants, loans, loans
guarantees, equity infusion, fiscal incentives (tax credits), purchase of goods, etc.

Besides the definition of a subsidy, the categories of subsidies are also noted in the agreement. So,
three main categories of subsidies are distinguished: forbidden, among which are export or import-
substituting, and not forbidden which, in turn, divide on giving the grounds for judicial investigation in the
WTO or application of countervailing measures and not giving the grounds for such actions. What is really
necessary to note in this situation, it is that the law of the WTO forbids application of export subsidies.

After having found out the general aspects of internal subsidies within the law of the WTO, it should
be noted about the establishment of special rules on agricultural subsidies concerning the access to the
market, internal support and the export competition, which are fixed in the separate Agreement of the WTO
on agriculture. This agreement is one of the most contradictory agreements of the WTO, containing some
exceptions from the general rules due to existing in many developed countries policy of agrarian
protectionism, on the basis of which all severity of rules of the international system of the competition
doesn't spread on agriculture at the same measure as on other branches. One of the most important
exceptions, for example, is elimination of total ban on export subsidies, on quantitative restrictions on import
in agrarian sector. This exception extends only on those Member States of the WTO which reserved for
themselves the right for its application and promised to reduce them step by step.

Also the Agreement divides forms of internal support and export subsidies according to the character
on measures of green, amber and blue boxes: a green box — the allowed measures or measures, which aren't
distorting or minimum distorting trade and not influencing on production; the amber — the measures, which
are distorting trade or manufacture and in this regard being subject to reduction, and a blue box — the
subsidies, connected with programs of restriction of manufacture due to reduction of trade distortion.

The green box covers, as a rule, the measures, which aren't aimed at separate products or maintenance
of the prices, and includes services of the general character, such as scientific researches, control of wreckers
and diseases, marketing, veterinary and phytosanitary services, etc. Measures of a green box can be applied
without financial restrictions, that is why they are actively used by developed countries.

Subsidies of a blue box mean direct payments to producers of agricultural products for the purpose of
restriction of manufacture, and also the programs of development for the developing Member States. In
comparison with measures of a green box, measures of a blue box can be directly connected with the
operating manufacture, but at the same time the only one condition is that this production has to be limited.

The amber box covers measures of price support, subsidies for capital investments, incentives for
transportation, or subsidies, directly connected with volume of production.

Any domestic support, which isn't included in exceptions, has to be within the total Aggregate
Measurement of Support” (“Total AMS”) and/or a minimum level, properly reflected in obligations of the
Member States of the WTO [3]. It means that exactly measures of the amber box are subject to gradual
reduction in volume and to detailed settlement during negotiations of the country in terms of accession to the
WTO.

As for Kazakhstan, during negotiation process concerning subsidizing of agriculture within a amber
box was defined that the volume of the aggregate measures of agriculture support is established at the level
8,5% of the gross volume of agricultural production of Kazakhstan. For comparison, within the EEU the
volume of the state support, distorting trade, shouldn't exceed 10%. In general, possibility of granting
subsidies according to the Agrobusiness-2020 program will remain in full. And incentives on the VAT for
domestic agricultural manufacturers and agricultural refiners have to be eliminated till January 1, 2018 [4].

It should be noted that in practice reduction of measures of support of "amber" box is, as a rule, filled
on the basis of parallel increase of measures of "green" box. Of course, volumes of support of Kazakhstan in
agricultural branch within measures of a green box can't be compared to indicators of other countries.
Therefore in such conditions it is difficult to speak about competitiveness of domestic agricultural production
both at internal, and at external markets.

However, according to the economic aspect, scientists in this area note that export subsidies, on the
contrary, only harm to the state, giving them. So, it becomes more profitable to the producers, receiving
subsidies, to export goods, than to sell them in domestic market. At the same time, because of export growth
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less goods arrive on domestic market, so the internal price on it increases. Growth of the price causes
increase of offer and reduction of demand [5, p. 36].

It is possible to say that as a result, consumers sustain losses, and manufacturers receive an additional
profit. To estimate consequences of export subsidizing for the country in general, it is necessary to take into
account expenses on subsidies, which will have the state. As many economists note using simple economic
calculations, even in conditions of a normal and stable demand in the world market losses of the state will be
more, than real benefit from subsidies.

Thus, the question of subsidizing of agricultural branch is extremely important for national economy.
Following the results of previous year, the agriculture of Kazakhstan was about 6,8 percent of gross domestic
product of the country, and this indicator every year steadily grows. In this regard, it is difficult to do any
forecasts about future condition of agriculture in connection with the joining of Kazakhstan to the WTO, and
it isn't known whether the vector of its development will change. However for now foreign experience of
other countries allows to note that many countries didn't achieve considerable success in this area. In the
countries, where this success takes place, according to data of OECD, considerable funds for subsidies are
annually allocated. As regards to Kazakhstan, it is necessary to hope that during 19 years of negotiations
these questions after all were considered, and the effective agrarian policy of the government and skillful
application of measures of a green box will be able to restore considerable reduction of subsidies within a
amber box.
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AHHOTAIUSA: B CTaThe OMPEACISAIOTCS ThaBHbIe cTaHmapThl BTO B oOmacTu cyOCHIUpOBaHUS CETBCKOTO
XO03SMCTBAa M MCCIENYETCS] BONPOC O BIMSHUM YCIOBUM, NpUHATHIX Ka3zaxcTaHoM, Ha CEJbCKOE XO3SHUCTBO
ctpanabl. Ocoboe BHUMaHWE yIeIeHO OMHMCcaHmio 00s3aTenbcTB KazaxcTana B cdepe cenbCKOX03SHCTBEHHBIX
cyOcuamii, IPUHSTHIX B CBs3UM ¢ ydactuem B BTO, uccnenyrorcs pasmudus MEXIY MEpaMHU <OKEITOM»,
«3eNeHOW» W «Toiy0oi» KOp3WH, YCTaHOBJICHHBIX B pamkax BTO. Ilpoananm3upoBaHO cozaepKaHue
TJIABHBIX MeXAyHapoaHbix cormamennii BTO, 3arparuBaromux BOMPOCH CyOCHIMPOBAHHUH CEIHCKOTO
X035UCTBA, U UX BO3JICUCTBHUE HAa PAa3BUTHE arpOIPOJOBOILCTBEHHOTO cekTopa Kazaxcrana.

KiroueBble cioBa: cenbcKoe X035iCTBO, cyOcuaun, cyocuauposanue, Beemupnast Toprosas Opranuzanms,
KeJTasi KOp3KHa, 3eJIeHasi KOpP3UHa, rory0ast Kop3uHa.
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Abstract: The comprehensive regulation of person’s genetic data is one of growing issues when considering its
importance in the economic, commercial and scientific areas. Taking into account that, most of the research in the field
of genetic engineering is conducted with the participation not only one but rather with several countries on joint
projects, it is inevitable that, the normative instruments adopted on international level should be in compulsory nature.
The making process human rights regulated this type of relationship process must be realized more seriously and
effectively. Even the creation of effective international control mechanism should be one of the first missions.
Nevertheless, regularization genetic engineering relationships, directly grounded upon United Nation, European Union,
European Council norms, is far from being finished.
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European Union, Azerbaijan Republic

Scientific and technical growth with the progressive development in the field of genetic engineering,
as in all areas of life, is one of the pressing issues of our time. The main aim of all science fields is to serve
humanity. Genetic engineering has affected all aspects of our life. Today, medicine, agriculture, cattle-
breeding, food, chemistry, energy and industry are being developed correlated with gene technology.
Looking to aforementioned areas we witness that all significant achievements have been achieved with the
aid of genetic technology. However, analysis of gene has led to the rise of a series of questions and problems
by itself. In this context, the popular vale on utilization of new scientific and technical progress for the
benefit of humanity is replaced by skeptical approaches. For instance, with the development of gene
technology possibility of cloning or ordering a human or human organs with any desired features has given
rise to a number of ethical, legal problems and questions. No matter what type of relationship regulated by
law, in the end it will touch human rights [1, p.171].

The gene cloning was conducted for the first time in 1975 by Koehler and Milstein. The transportation
of all DNA by gen cloning, in other words, entire cloning living specie was conducted for the first time by
Dr. Wilmot on February 22, 1997 at the Roslyn Institute in Edinburgh, Scotland. Dr. Wilmot managed to
clone in that date. Three different sheep were used in cloning process.

Determining gene map by decoding human DNA is called Genome project. Genome scientists
working on the project for close to 10 years, achieved biochemical decoding of human genes. The Human
Genome Project with the support of 18 countries started in October 1990. The goal of the project was to map
human genes in other words to decode the genes and map the genes. The issue has found its legal resolution
in the UN Universal Declaration on the Human Genome and Human Rights on 11 November 1997. The
declaration is a set of rules to be followed during the experiments in the field of human genome and provides
for the adontion of relevant binding norms in domestic legislation by the member states.

The notion of human rights comprises the super moral claims and demands to which a person is
inherently entitled simply because she or he is a human being, regardless of any discrimination that should
be free of any kind of foreign intervention. Such insights, assessments have found its indication in Universal
Declaration on Human Rights on 10 December, 1948, 16 December 1996 Covenant on Cultural, Social and
Economic Rights ,Covenant on Civil and Political Rights ,UN convention on The Elimination of All Forms
of Racial Discrimination, 1 2001/39 and 2003/232 resolutions of Economic and Social Counsel of UN on
genetic privacy and non-discrimination and in other international instruments.

According to scientists, the number of the world's population will reach 9-11 billion in 2050. Hence, it
will increase the demand for agricultural products two or even three times. Solution to the problem is not
possible without the use of transgenic plant species .But what is transgenic plant? The transfer of genes of
other plant or animal species that are operating successfully are called transgenic plants. Currently, in the
United States to combat diseases, such as colds, herpes, hepatitis, Alzheimer's disease, cholera, cancer,
acquired immune deficiency syndrome more than three hundred experiments are carried out on human gene
injected maize, tomatoes, rice, and other crops .The reason for scientific research acquisition on genetically
modified crops on a large scale is based on economic reasons . These products are also very promising
business. Currently, 60 million hectares of transgenic crops grown in 16 countries around the world. 656
percent of that falls into share of the United States, 22 percent of it being in the share of Argentina. On the
other hand Europe has a ban on cultivation and processing transgenic plants. The supporters of transgenic
products assert that, during food intake deoxyribonucleic acid also enters into human body alongside with
food. However because deoxyribonucleic acid cannot enter into human genotype, therefore there is no
proved evidence about the harmful consequences of consumption of genetically modified plants so far.
Opponents believe that, as usage of genetically modified plants as raw materials in the food industry has
started 5-6 years ago ,no one can say what kind of compilations we will face in of thirty and forty years
later. As we know people are only allowed to use new medical and biological substances after they are tested
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on animals for years. Only a few years ago, transgenic products with hundreds of new names were released
for sale immediately. Therefore, it is impossible to determine in advance the outcome of their consumption.
Such substances can cause mutations in the human body, environmental disasters as well as can disrupt the
balance of nature [4; 43s.].

Being a Greek word ,cloning means "branch", "hull" and implies, first of all vegetative reproduction.
On the legal point of view, the artificially stopping the development of the human embryo, is not considered
to be a conspiracy against the man, as it has not been born yet therefore it is not a natural person. But the
same action is considered violation of human rights and as a crime from ethical aspect. Besides it, the end
and the belonging of the clone is an disputable issue. If the egg cell belongs to one person, diploid nucleus
that is injected to it belongs to other person, and the environment (surrogated mother) that embryo develops
belongs to third person, all of these people may have a claim to this child and all of them can be considered
as his or her parents. Another situation: if a single woman wants to have a child without marrying and get a
person that completely similar with herself by "impregnate" her egg cell with her own diploid nucleus, there
question arises that who is the father of the child? It is difficult to say according which features clone differs
from her original, because there is not such an opportunity for comparison. But the researches on the animal
clones show that, immune system of clone animals is weak, they get sick, grow old and die quickly.

We must not forget that, clone is not a xerography of a person; clone is her identical twin and copy.
Clone is smaller than his or her original and it is impossible to confuse it with its original.[6] Besides, if it
will be possible to make it in future, clone and original person will have different fingerprints. In addition,
clone will not take anything from memory of its original.

It is difficult to forecast how the end of cloning will be in future. We should not forget one idea:
science is such a concept that it can save or destroy the humankind depends on how human use it. So, we
should be very careful in this issue. Otherwise, it can be resulted with very great damages. According this,
we can divide it into 2 parts: therapeutic and reproductive cloning. In former times USA government has
prohibited the carrying out of this type of operations in its territory, so the first cloning operation was carried
out in the neutral waters of Atlantic Ocean. As the number of objectors was increased, the numbers of people
who allocate resources to these practices were decreased. But, there are some countries that permitted
cloning practices. Japan and Great Britain are also included to the list of such countries. They explain it in
this way, thus, this process will be taken in a serious control and only will contain therapeutic cloning. It is
hard to predict the results of cloning in the future. Because there are the majority of the variety options. It is
impossible to forget this thought, science is kind of a thing which can both rescue or ruin the mankind
according to its usage by people. So we should be so careful in this issue. The making process the new
human rights regulated this type of relationship process must be realized more seriously and effectively [2,
p-119].

Scientists are divided into two groups in the ethic discussions on cloning. Those who defend cloning;
treatment of diseases, transportation of organs, treatment purposely cloning, it is noted that cloning will solve
all problems in the issues to give a chance to those who do not have a child. Furthermore, with cloning it will
be possible to solve starvation problem by changing the gens of plants and adjusting them to the
environment, and to increase the amount of animals which are nearly ruined. For this reason, it is defended to
continue these works by creating ethic laws in the cloning process. Those who are against the cloning; even
the cloning ethics is created and observed by laws, it will not be possible to handle more issues and prevent
the disasters which can be appeared as a result of that process, thus they defend resolutely to prohibit cloning
works. While trying to solve the problem of organ transport, there can appear organ plantations which are
clones of deposited central nervous system, the root cells will be made from embryos which are intended to
treat diseases, thus for treatment of one disease mass amount of embryos will be used and ruined, it is
mentioned that having a child by cloning can damage the psychology of the people. Additionally it is
mentioned that the traditional production of animals and plants will be changed and they will depend on the
biotechnological companies. In this sense, such kind of companies can make great unbalancing problems in
the world economy by creating monopolies. Furthermore, discussions are continued on the effects of
genetically changed products to the human and animal health and results of the influence of such products if
they are consumed in the future. There are some concerns of cloning such as: narrowed gene sphere causing
disappearance of genetic diversity in society and also prevention of the adaptation of the societies to the
environment.

The list of countries and organization prohibited cloning:

1. Council of Europe - The protocol of prohibition of human cloning (1998)

2. Federative Republic of Germany - Criminal Code (5 years of jail)

3. France - Criminal Code (20 years of jail)

4. USA - Temporary prohibition of human cloning (2003)

5. UN - Call to adopt laws prohibiting human cloning

International treaty has been signed within Council of Europe in order to prohibit cloning in all aspects
on 4th of April, 1997. The name of the treaty is "Convention for the Protection of Human Rights and Dignity
of the Human Being With Regard to the Application of Biology and Medicine; Convention on Human Rights
and Biomedicine". Human Rights and Biomedical contract adopted on 4th of April, 1997 and come into
force on 1st of December, 1999 brings important issues related to medical interventions, scientific research
on people, organ transplantations and human genome with respect of superiority of human. The European
Parliament has adopted a resolution providing that people have a human right to their own genetic identity
(European Parliament, 1998, Article 1).
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The 2nd article of European Charter of Human Rights and Freedoms is titled as "personal integrity".
That law has been created for legal regulations of above mentioned issues. That law involves issues of
certain guarantees, obligations and prohibitions of some civil organizations, interested people and
institutions. It takes into account the obligation to notifv people to whom anv medical or procedural
experiments have been done. Such measures cover anv other "medical and biological" measures. Prohibition
of experiments on the field of Eugenic and also researches on the field of reconstruction of human nature in
order to make a choice between peonle. Prohibition of trafficking of human bodv organs and parts in order to
make profit. Prohibition of reproductive cloning of human beings and also cloning people in order to
increase them artificially. This is especiallv true in cases where science has not progressed to the point where
genetic engineering can be carried out with reasonable safety. But. the treaties should not be stated in terms
of human rights. Rather thev should be treaties that can be amended as needed and formed on the basis of
compromise without the heavy hand of human rights. [3]

Legislation about safety during the genetic engineering activity include Constitution of Azerbaijan
Republic, this law, laws on "Protection of environment", "Ecological safety”, "Selection achievements",
"Seeding", "Fauna", "Specially protected natural areas and objects", legislation on custom, health, waste,
other relevant legal normative acts and International Treaties which ratified by Azerbaijan Republic.

National and normative acts which mentioned above don't regulate relations on the field of genetic
engineering completely and comprehensive.
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AHHoTauusl. ['eHeTMYeCKHEe JaHHbIE YEJOBEKAa, C YUYETOM HX pacTyllled BaXHOCTH B 3KOHOMHYECKOM,
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MPOEKTOB, CTAaHOBUTCS HEW30EKHBIM W TMPHHATHE HOPMATHBHBIX aKTOB Ha MEXIyHAPOIHOM ypOBHE H
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Abstract: The article is devoted to the participation of minors in civil proceedings of the Azerbaijan Republic. The
Azerbaijan Republic is a party to the UN Convention on the Rights of the Child of 1989, in which the child is regarded
as an independent person, endowed with the appropriate rights, and to some extent for their independent and protection.
Therefore, approach enshrined in Azerbaijan determining child as a separate legal subject complies with the provisions
of the Convention on the Rights of the Child and the obligations accepted by the Republic of Azerbaijan to provide
comprehensive protection of the rights and interests of the child. Children's right to judicial protection of their rights
and legitimate interests is an important guarantor of their compliance. Nevertheless, the status of a minor in the civil
procedure is poorly understood in the legal literature. The author draws attention to the need, to determine in
accordance with international law of the current legislation of the Azerbaijan Republic, clear procedures for judicial
protection of the rights and legitimate interests of children. The paper also points to the need to establish the status of a
minor civil procedure. The author believes that the concept of "minor" (child, infant) requires clarification in the civil
procedural legal relationships and results in different perspectives on this issue. The main conclusion of the scientific
article is the fact that in the legislation of the Azerbaijan Republic it is necessary to empower the active participation of
minors in civil proceedings. Special attention should be paid to the possibility of self-participation of the child in civil
proceedings in disputes arising out of family and work relationships.

Keywords: international law, human rights, minors, protection of human rights of minors, civil litigation, family law,
judicial protection, juvenile justice.

ITocne obpetenust HezaBucumoctu B 1991 rogy AszepOaitmkanckas PecnyOnuka nmpucoeanHUIAch K
OCHOBHBIM MEXIYyHApPOAHBIM aKTaM B OOJAaCTW 3alUTHl MpaB M CBOOOJ YENOBEKa, 3HAYMTENbHAS YacTb
KOTOPBIX pErJaMeHTHPYyeT, B TOM HYHCJIe, H TPOIecC TIPaKIAaHCKO-TIPaBOBOM 3aIllMTHl IPaB
HECOBEpIICHHOJIIETHUX. B WX dYucie MOXHO mepeducnuTs cienyromue: JKeneBckas Jlexmaparusi mpas
pebenka 1924 rona, leknapanus npas pedenka 1959 rona, MexayHapoaHas KOHBEHIUS O ITpaBax peOeHka
1989 rona, Becemmphas Jlexnapamust 00 oOecriedeHNH BBDKUBAHMS, 3alTUTHI M pa3Butus nereir 1990 rona,
Hexnapamus u [Lan nefictuit «Mup, IpUroXHBIN 115 )ku3HU aetei» 2002 roga u HEKOTOPBIE Ip.

Crenyer OTMETUTB, UTO B Ipolecce paboThl Haja peopMUpOBaHNEM 3aKOHOJATENILHON cucTeMbI B 90-
X rojax MpPOIUIOrO BeKa HOPMBI M TOJOXKEHHUS MEXIyHapOAHBIX aKTOB, K KOTOPHIM MPUCOCAMHUIACH
AzepOaiimxanckas Pecrryonmka, Oy TpaHchopMUpOBaHEL, TIPEkIe Bcero, B KOHCTUTYIHIO, TPUHATYIO 12
HOs0ps 1995 roga, 1 B COOTBETCTBYIOIIME 3aKOHOAATENbCTBA. [10 cloXuBIIeHcs MpaKTUKE, TOCYAapCTBa,
NPUCOCIVHUBIIMECS K TEM WIM WHBIM MEXIyHapOAHBIM JOKYMEHTaM, JeSTeIbHOCTh B cdepe
MMIUIEMEHTAIINN MEXAYHAPOAHO-TIPABOBBIX HOPM HAYHWHAIOT C MPUHITHS CIEIHATBHOTO 3aKOHA, B KOTOPOM
JaeTcs OIpeneieHne W OOOCHOBBIBAETCS HEOOXOIMMOCTh PETJIAMEHTAIlMH TE€X WM HHBIX TOJOKEHHH,
YKa3plBae€TCSl HA NPUHLUUIB MPaBOBOTO  PETYJIMPOBaHMUs  (HampuMep, TOCIe MPUCOSAWHEHHS
Azepbaiimxanckoit Pecriy6nmku 21 utonst 1992 roga k MexayHapoaHO# KOHBEHIIMH O TpaBax pedenka 1989
roma, 19 mas 1998 roga Obur mpuHAT 3akoH A3sepOaiimkanckoil PecryOonuku o mpaBax pebenka). Ilocie
MPUHATHS TOCYJApCTBOM CIIEHUATBFHOIO 3aKOHA MPOMCXOJUT MPOLECC MMIIEMEHTAUU MEXIyHapOAHBIX
MPaBOBBIX HOPM, MOJYYHMBIIMX HEKOTOPYIO aJanTalii0 B MPUHSATOM paHee COOTBETCTBYIOIIEM
BHYTPUTOCYIapCTBEHHOM 3aKOHE, B TO WM HHOE 3aKOHOJATENbCTBO TOCYAAPCTBA IyTeM MPHHATHS
COBEPIIICHHO HOBOTO KOAU(HUIIMPOBAHHOTO akra (Kak 3To mpoxommio B 1999-2000 romax, xorma OBLIH
npunaTel HOBBIe ['paxpanckuit Komekc, Cemeitnnii Konmekc, Tpymnosoit Kogexc, Yronosueiii Konekce,
I'paxxmancko-IIponeccyansubiit  Komekc, VYromnoBHo-IIponeccyanbubii  Komekc u  1p., KOTOpBIE
OTHOBPEMEHHO BCTymwiHm B cmiry ¢ 1 ceHTsa0ps 2000 roma) wmiam Ke IMyTeM BHECEHUS ONPEICICHHBIX
JOTIOJTHEHUH WM U3MEHEHUH B TO MM MHOE Y)Ke JeHCTBYIOIIee 3aKOHOAaTenbCcTBO. CleayeT OTMETUTb, YTO
HOPMBI 3aIUTHl T€X WIM HHBIX NpPaB M WHTEPECOB HECOBEPIICHHOJIETHHUX COJECPKATCS MOUYTH BO BCEX
KOJMU(MUIMPOBAHHBIX akTaxX (Kojekcax). B HEKOTOphIX W3 HHX, Hampumep, B YroiloBHoMm Kojekce
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AzepOanimkanckoit Pecnybmukm 1999 rtoma 3T HOpPMBI BIIEpBBIE BBIACIEHBI KaK CaMOCTOSITEIHHBIC
CTPYKTYypHI (rnaBa V — “Oco0eHHOCTH YTOJOBHOM OTBETCTBEHHOCTH M HaKa3aHUS HECOBEPIICHHOJICTHHUX;
rmaBa 22 — «lIpecTyruieHus TIPOTHB HECOBEPIICHHONICTHUNX M CEMEHHBIX OTHOIICHMI»). Bcero e 3a
nocnenaue 20 net B AsepOaiimkanckoir Pecmybmuke mpuaaro Oosee 300 pa3nMyHBIX 3aKOHOB M HHBIX
HOPMAaTUBHBIX aKTOB, HANIPABJICHHBIX Ha 3alIUTY T€X WJIA WHBIX MPaB U WHTEPECOB HECOBEPIICHHOICTHUX.
Kak mpaBuno, mpoOenbl WU TPOSBISIIONIMECS KOUIM3UM B TEX WU HWHBIX 3aKOHOJATEIBHBIX aKTaX
BOCITOJTHSIFOTCST B COOTBEeTCTBYIoMUX [loctanoBnenusx [itenyma Bepxoaoro Cyna win KOHCTHTYITHOHHOTO
Cyna Azepbaiimxanckoi Pecyonuku. Pemenus EBponeiickoro Cyna mo mpaBam 4elloBeKa B COOTBETCTBUHU
¢ IlocranoBnennem BepxoBHoro Cyna AsepGaiimkanckoir PecnyOmukun «O mpuMeHEHMH CyJamMH TpH
OCYIIIECTBIICHUN TIpaBoCcyausi HOpM EBporeiickoii KoHBeHIMHM O 3amuTe NMpaB W OCHOBHBIX CBOOOT U
MPEIeIEHTOB IO MpaBaM YelOBEeKay MPHU3HAIOTCS B Ka4eCTBE MCTOYHHKOB MPaBa U CyJaM PEKOMEHIYETCS
MIPU paCCMOTPEHNUHN KOHKPETHBIX JI€T CChITIAaThCs HAa EBPONEICKYIO MPaKTUKY [5, ¢.39].

Hrak, B coorBercTBHM ¢ Konpenrueit OOH o npaBax peOeHka (3aMeTHM, 9TO TOJBKO JBA TOCYIapCTBa
He mnpucoeauHmmch K Hel — CIIA u Comamm), Koncrurymmeit AsepOaiimkanckoit PecmyOmukw,
I'paxxnancko-IIponeccyansubiM Konekcom, Cemelinbim Konekcom, I'paxknanckum KonekcoM, YTonoBHBIM
KonexcoM U HEKOTOpPHIM Jp., HECOBEPIICHHOICTHUH SBIISETCS CAMOCTOSTEIBHBIM YYaCTHUKOM IPAaBOBBIX
OTHOLLEHUH.

Kak moka3pIBaeT MpakTHKa, IpaBa HECOBEPIIEHHOJETHUX OOJbIIe HApPYIIAIOTCI CO CTOPOHBI
ponuTenel wim Apyrux onm3kux auil. Haubonee rpy0o HapymaroTcs mpaBa HECOBEPIIICHHOJICTHUX BO BpeMS
BOOPYKEHHBIX KOH(QUIMKTOB. 3aliTa MpaB HECOBEPIICHHOJIETHUX BO BPEMs BOOPYKEHHBIX KOH(IUKTOB,
pPaBHO Kak M WX ydYacTHe B 3THX KOH(IIMKTAaX TaKKe HaXOIATCS B IEHTPE BHUMAHHUA MEXITyHApOIHOTO
coobmiectBa. Hanbonee cepbe3Hble M3 HUX NPHU3HAHBI MO MEXAYHAPOAHOMY IIPaBY IMPECTYMHBIMH, H
COOTBETCTBYIOIINE HOPMBI TPaHC(OPMUPOBAHBI H B HALIMOHAJIBLHOE 3aKOHOAATeNnbCTBO [6]. Takum oOpaszom,
(hakTHYeCKH BE BHYTPUTOCYJApPCTBEHHBIE IPABOBBIC OTpaciu (TPa)KIaHCKOE, CEMEWHOe, >KWIHIIHOE,
aJIMUHHUCTPATUBHOE. TPYJIOBOE, YTOJIOBHOE, TPa’kAaHCKO-TIPOLECCYAIbHOE, YTOJOBHO-IPOLECCYANbHOE H
Jp.), HOPMBI KOTOPBIX PETYIMPYIOT OTHOILIEHHS C y4acTHEM HecoBeplLIeHHoNeTHuX. Ho B aToM psizy ocobo
CJIeyeT BBIIEIUTh CEMEIHOEe MpaBo, B KOTOPOM WMEHHO HECOBEPIICHHOJICTHUH, Ha HAIl B3IJIAM, SIBIAETCS
Haunbolee 3HAYUMOW (QUTYpOH, BOKPYT KOTOPOTO (OPMHUPYIOTCS OCHOBHBIE OTHOIICHUS, PEryIHpyeMble
JTAHHOHM OTPAacIbIO NpaBa.

Kax mpaBmiio, B 06macTu perfiaMeHTaluy JUYHBIX, TPYAOBBIX, MMYIIECTBEHHBIX, COIMATBHBIX U TIP.
mpaB peOEHKa 0COOBIX MPOOIEM HE TOSBISICTCS, WHAS CUTyarus B OJIOKE 3aKOHOJATEIBHBIX aKTOB B cepe
MPaBOCYUsS B OTHOIICHUM HECOBEPIICHHOJICTHUX. 3allUTa TPaXKAAHCKUX TpaB B CyAE MPOBOJIUTCS Ha
OCHOBE TPaKIAHCKO-IIPOLECCYyaTbHOTO 3aKOHONATENbCTBA (TPaXKIAaHCKOE CyAonpom3BoAcTBO). Ilofg
TPaXTaHCKUM CYAOIMPOW3BOACTBOM IOHMMAETCS «COBOKYIHOCTh JEWCTBUH yYaCTHUKOB TIpoIlecca,
coBepIlaeMasi B COOTBETCTBUU C HOPMaMHU TPaXKJAHCKOTO MPOIECCYATbHOTO IpaBa W HaIpaBJICHHAs Ha
yperyJiupoBaHue CIOPOB M HMHBIX TpeOoBaHUl. ['paxkmaHckoe CyIONMPOM3BOJICTBO MPU3HACTCS OAHOM M3
MpOIIeCCYadbHBIX (POPM M COCTOMT M3 HECKOJBKHX CaMOCTOSATENBHBIX CTaauid (Bo3OykIeHue [ena,
MMOATOTOBKA Jella K cyAaeOHOMy pa3OupaTeNnbCcTBYy, CyIneOHOE pa3OHpaTellbcTBO, WCIOTHUTEIBHOE
MPOM3BOACTBO). B 3TOM Kakux-mnbo pa3nuyuii B mpouecce ¢ yuacTiueM pedeHka He uMmeercs» [4, ¢.8-10].
HecoBepliieHHONETHUH, 10 CPaBHEHUIO C JPYTUMH YYAaCTHUKAMHU TPABOOTHOIICHHM, SBISETCS OCOOBIM
CyOBEKTOM IIpaBa, 9TO OOYCIIABIMBACTCS COOTBETCTBYIOMUMHU (haKTOpamu, 00yCIaBIUBAOIIMMH TEMH WA
WHBIMH TIpU3HAKAMH, XapakTepusyronmmu pebOceHka. K 3TMM mnpu3HakaM MOXXKHO OTHECTH BO3pacT
HECOBEPIIICHHOJICTHETO, JIMYHOCTHBIC XapaKTEPUCTHUKH, yYaCTHE 3aKOHHBIX IPEACTABUTENCH peOCHKa B
peaM3anuy ero mpaB M UHTEPECOB B MEJSAX BOCIOIHEHHS JeecocoOHOCTH pebenka. Tak, MexayHapoaHas
KOHBEHIIUS 0 IpaBax peOeHka 1989 roxa riacur, 4To «peOSHKOM SIBIIIETCS KaXI0€ YeI0BEYSCKOE CYIIECTBO
10 JOoCTIKeHHs 18-meTHero Bo3pacTa, €CliM MO 3aKOHY, NPUMEHUMOMY K JaHHOMY pEeOEHKY, OH He
JIOCTHTAeT COBEPIICHHOJETHS paHee». Kak cimemyer m3 cr.l 3akona AsepOaiimkanckoi PecnyOmuku «O
mpaBax peOeHka», npuHsaToro 19 mas 1998 roma, «mpaBa (M 00SI3aHHOCTH) ICETEH, MPEIyCMOTPEHHBIC
HACTOSIIUM 3aKOHOM, PaclpOCTPaHSIOTCA Ha KaKJOoe JIMLO, He AocThrmiee 18-ieTHero Bo3zpacta» - T.e. B
3TOM JOKYMEHTE IOHSITHS <JIETH» U «HECOBEPIICHHOJICTHUE» INPUPABHUBAIOTCS. boiee yTOYHEHHOE
onpenencHue pebdenka mnpuBomuTcs B cT.49 Cemeitnoro Komekca A3zepOaiimxaHckoit PecmyOmmku:
«Pebenkom npusHaeTcs nuIo, He focturiiee 18-neTHero Bo3pacra (COBEPLUICHHONETHS), U HE TIpHOOpeTIIee
MOJIHYIO I€ECTIOCOOHOCTDY.

YuuteBas, 94TO OCHOBHBIM TapaHTOM 3alllUTHl TpaB dYEIOBEKA W TpaKJaHWHA SBISETCS CaMo
roCyIapcTBO, Cyie0Has crucTeMa KOTOPOTO HampaBiieHa Ha BOCCTAHOBIIEHHE HAPYIICHHBIX IPaB, TO 0co00e
3HAYCHUEC B OOCCIICUCHWH TPaXKTAHCKUX, CEMEWHBIX, MMYIICCTBEHHBIX, TPYJIOBBIX M JHUYHBIX MpPaB H
WHTEPECOB HECOBEPIICHHOJIETHUX WMEIOT HOPMBI TPaKJAHCKOTO CYIONPOU3BOJACTBA. Tak, Kaxaomy
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rpaxaanunay AsepOaiimkanckoil PecnyOnmku rapantupyeTcs cymeOHas 3almTa ero mpaB U cBobox (cr.46
Koncturynmuu A3zepOaiimkanckoii PecryOonmuku). DTO KOHCTHTYIIMOHHOE IOJIOKEHHE TOJIYYHIIO CBOE
pa3BUTHE B Pa3NUYHBIX 3aKOHOMATENBHBIX akTaX. IIpu aToM cyneOHas 3amuTa MpaB u CBOOO YeIOBEKa HE
OTPaHWYMBACTCS BO3PACTHBIMH KaTeropusMu. Tak, cormacHo cratesaMm 1, 7, 51 Cewmeitnoro Kopekca
Azepbaitmxanckoit  PecnyOmuku, c1.11  [paxnmanckoro Komekca AsepOaiimkanckoit PecryOmuku
roCy/IapCTBOM TapaHTUPOBaHA CyAcOHAas 3aliuTa TPAKIAHCKUX M CEMEHHBIX TMpaB MW WHTEPECOB
HECOBEPIICHHOJIIETHUX. OJTOT TOAXOJ TIOJHOCTHIO COOTBETCTBYET KOHCTUTYIIMOHHOMY ITOJIOKEHHIO,
COTJIACHO KOTOPO¥ IpaBa HECOBEPIICHHOIETHIX HAXOAATCS TIOJT 3aIlIUTOM TOCy1apCTBa.

CrnemyeT OTMETHTH, YTO 3alllUTa MPaB U HHTEPECOB HECOBEPIICHHOJICTHUX B CYACOHOM MOPSIKES
HanboJiee COOTBETCTBYET MEXIYHAPOIHBEIM TPeOOBAaHUSAM B 00JIACTH 3aIIUTHI IPaB 4deloBeKka. B cyneOHOM
MOPSIKE MOXET OBITh 3AIIUIICHO JI000e HApYIIEHHOE WIIM OCTIapUBAaEeMO€e MPaBO HECOBEPIIICHHOJIETHETO, B
TOM YHCJIC U YCTPAHEHA yrpo3a HapylieHus 3Tux npas. OCHOBaHUS, B CHITy KOTOPBIX BO3MOXHBI 00paIeHUs
B Cy[I 3a 3allTUTOH MpaB peOeHKa, BecbMa pa3HOOOpa3HbI U, KaK MPaBUiIo, YKa3aHbl B HOpMax MaTepHaIbHOTO
mpaBa (TpakIaHCKOTO, CEMEHHOTo, TpyAoBOro M 1p.). IIporeccyansHbI MOpsIOK oOpalieHusl B CyI 3a
3alUTOM  TPaB  HECOBEPIICHHOJCTHUX  ompeneneH B [ 'paxmancko-Ilponeccyansaom — Komekce
Asepbaitmxanckoii PecrryOnuku.

CyneOHas 3amuTa mpaB peOCHKa OCYIIECTBISIETCA MpsAMO M KocBeHHO. CynmeOHas 3aliura mpas
pebeHKa OCyIIeCTBISIETCS MPSIMO B JIeNIaX, BBITEKAIOIINX U3 CEMEIHO-IPABOBBIX OTHOIICHHH: OMpee/ieHue
MeCTa KXUTEIbCTBA JIETCH MpHU Pa3IeIbHOM MPOKMBAHUW WX POJIUTENEH; oOecreueHue mpaBa peOeHKa Ha
o0IIeHne ¢ poauTesIeM, MPOKUBAIONTUM OT HETO OTACNIbHO; obecrieueHrne mpaBa peOeHKa Ha OOIICHHE C
ONMM3KUMH POJICTBEHHUKAMH; JIUIICHHE POAUTENHCKUX MPaB M BOCCTAHOBIIEHHE B POJUTENHCKUX IMpPaBax;
OTPaHUYCHHE POJUTEILCKUX MPaB U ero oTMeHa). [lepedens moJ00HBIX Jel, 0 KOTOPBIM CYJ] OCYIIECTRIISICT
MPSIMYIO 3aIIUTy MPaB peOCHKa sIBJISeTCS ucuepnbiBaronuM. Ee xapakTepHas 0COOEHHOCTh 3aKII0YaeTCs B
TOM, YTO 37ECh HAJNHUIO0 CIOp O TpaBe Ha ceMeiHoe BocmuTanne. KocBeHHas cyzneOHas 3amuTa
OCYIIECTBISACTCS TAKXKE C TIOMOIIBI0 CEMEHHOT0 3aKOHO/IATENILCTBA, HAPUMED, MPH B3LICKAHUH aJIMMEHTOB,
YCTaHOBJICHUM OTIIOBCTBA. [laHHBIN IepeueHb HCYEPIBIBAKOINMM HE sIBISeTCA. Mayio TOro, KOCBEHHAS
3amuTa mpaBa peOeHKa B CEMbE MOXET OCYIIECTBISTHCS C TMOMOIIBI0 MHBIX OTpaciieil 3aKOHOAATEIhCTBA
(TpaskJaHCKOTO, A AMHUHHACTPATUBHOTO, YTOJIOBHOTO, TPYIOBOTO H JIp.).

CornacHo ctatbe 51 CemeliHoro Kofekca AzepOaiikanckoil PecyOnuky, 3amuTa npaB 1 3aKOHHBIX
WHTEpEeCOB peOeHKa BO3NOKEHAa Ha POAWTENEH WM JIMI, WX 3aMEHSIOMUX (TO €CTh YCHIHOBHUTENEH,
OTIEKYHOB, TIOTIEYNTENEH, MPUEMHBIX poauTeneii). HecoBepiieHHoIeTHEMY, TPU3HAHHOMY B COOTBETCTBUU C
3aKOHOM TIOJTHOCTBIO JICECIIOCOOHBIM 10 JOCTHMXKCHHS COBEPIICHHOJICTHS, TMPEAOCTABICHO IPAaBO
CaMOCTOSITETLHO OCYIICCTBIISITh CBOM TpaBa W OOS3aHHOCTH, B TOM YHCJIC CBOE MPaBO Ha 3amuTy. B
CIIy4asx, MPEeAyCMOTPEHHBIX 3aKOHOM, IO [ejlaM, BO3HHUKAIOUINM H3 TPYAOBBIX W OpadHO-CEeMEHHBIX
MPaBOOTHOIICHUA ¥ W3  CHAENOK, CBS3aHHBIX C  PacHOpPsHDKCHHUEM  IOJNYYCHHBIM — 3apaboTKOM,
HECOBEPIIICHHOJICTHUE WMMEIOT TPABO JIMYHO 3alllUINATh B CYJC CBOM ITpaBa M OXpaHSAEMbIC 3aKOHOM
uHtepechl. IlpuBiieueHMEe K Yy4YacTUI0O B TaKuUX JejaX pOAUTENeH, YCHIHOBUTEJIEH WM TMOoIeYnuTenen
HECOBEPIICHHOJIETHUX U OKa3aHUSI UM TTOMOIIIH 3aBHCHUT OT YCMOTpeHUs cyaa. Takum oOpazom, poauTenn
OCYIICCTBISIOT POJAUTENBCKUE MTPaBa, B TOM YMCIIC U 3alllUTy TpaB U UHTEPECOB PeOCHKA, 10 AOCTHKCHUS
UM Bo3pacTa 18-Tu net, T.e. 10 coBepuieHHOJeTHA. PoanuTenbckie mpaBa MOTYT OBITh MPEKpaIIeHbl U 10
JIOCTIDKCHHUS peOeHKoM 18-Tm JieT B ciydae TPHOOPETCHHMS WM IIOJTHOW JEECIOCOOHOCTH B TIOPSIAKE
AMaAHCHITAIIAY JIUOO MPH BCTYIUICHUU B OpaK JI0 JOCTHKCHUS COBEPIIICHHOJICTHSL.

OmauMm w3 3HauUTeNbHBIX BkiIanoB KouBenuus 1989 roma sBuUiIOCh TO, YTO OHa HE TOJIBKO
HOPMAaTHBHO 3aKpenuiia KOHKPETHbIC MpaBa peOCHKAa, HO TaKKe CHeNano BO3MOXKHBIM JUis peOeHKa
YTBEP)KICHHE CBOMX IpaB C MOMOIIBIO HAMOHAIBHBIX CYINEOHBIX WIM aJIMHHUCTPATHUBHBIX IMPOLEIYP.
Nmenno Omaromapst cr. 12 KonBeHiuu peOeHOK TpaHCHOPMUPOBAJICS «U3 MACCHBHOIO OOBEKTa 3alIUTHI B
aKTHUBHOTO CyOBekTay». YkazanHas Hopma Konseniuu 1989 roma BmocneAcTBUM ObUTa 3aKperuicHa W B
3aKOHO/aTenbcTBe A3epOaiimkanckoi PecryOnmuky myTeM mpu3HaHHE MpaBa 3a HECOBEPIICHHOJIETHUMH,
JOCTUTTIIUMU Bo3pacta 14-Tu JeT, mpaBa JIMYHOTO OOpaIleHus B CY/ 3a 3aIUTON CBOMX HApYIICHHBIX TPaB
(ct.51 Cemeitnoro Kogexca), 4To sipisieTcst BaKHOM rapaHTHed X oOecreueHHs.

[Ipu pemrennn a1000TO BOMPOCA, 3aTParWBAIOIIETO MpaBa peOcHKa, HEOOXOAUMO TMOMHHTH, YTO OH
BIIpaBE BHIpaXKaTh CBOC MHCHHME, a TaKke OBITh 3aciIylIaHHBIM B XOJle JH00ro cyaeOHOro wWin
aJIMMHUACTPATUBHOTO pa30upaTenscTBa. YUeT MHEHHS peOeHKa, AOocTUrmero Bo3pacta 10-tu ner,
obs3aTeneH, 3a UCKIIOYEHUEM CITydaeB, KOT/Ia 3TO MPOTHBOPEUUT ero mHTepecam. Ecimm peGeHok moctur
Bo3pacta 10-TH jeT, opraHbl ONEKH U TMOMEYUTEIHCTBA U CYJ TOJBKO C €r0 COTJIaCHsl MOTYT M3MEHHTDH €0
uMs 1 (aMUIHI0; BOCCTAHOBUTH POJMTENCH, JUIICHHBIX POJUTEILCKUX IPaB, B POIUTEILCKUX IpPaBax;
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nepeaTh ero Ha YChIHOBIICHHE (YIOYEpEHUE); U3MEHHTh (PaMIJIHIO, UMsI U OTYECTBO MPH YCHIHOBJICHUH W
MOCJIe OTMEHBI YCHIHOBIICHUS, a TAKKE NIEpe/aTh B IPUEMHYIO CEMBIO.

[IpaBo pebenka Ha 3aIIUTy BKIIOYAET U BO3MOXKHOCTh CAMOCTOSITENTFHOTO MIPUHSITHI UM (HE3aBHCHMO
OT BO3pacTa) HEKOTOPHIX MEp B Ciydae HapyIICHHS €ro 3aKOHHBIX MpaB M MHTEPECOB. DTO BO3MOXKHO IMPH
3II0YMOTPEOICHUSIX CO CTOPOHBI POJUTENEH, @ pAaBHO MPH HEBHIMIOTHCHUN WU HEHAJUICKAIIEM BBITTOTHECHUH
pomuTensMu 00S3aHHOCTEH IO BOCIHUTAHHIO, OOpa3oBaHMI0O peOeHka. B Takux curyarusx peOeHKy
MIPEeIOCTaBIICHO MPABO OOPATUTHCS B OpraH ONEKH U MOMEYNTENHCTBA, a IO JOCTIKEHUH Bo3pacTa 14-tu et
- B cyn. [llocnmencTBusi Takoro oOpamieHWsi MOTYT 3aKIOYaThCsl B MPHUBICYCHHU POJAUTENCH K
aJIMMHUACTPATUBHOM WX YTOJIOBHOH OTBETCTBEHHOCTH, OTOOpaHUH peOeHKa Y POIUTENICH OPraHOM ONEKH U
MOTIEYUTENHCTBA, JIUIICHNH WIIM OTPAHWISHNN POIUTENBCKIX TPaB B CyAeOHOM MOPSIKE.

Y4uuTeIBas, 4TO TJIABHBIM TapaHTOM BOCCTAHOBJICHHS HApYIICHHBIX Pa3IWYHBIX TPAKIAHCKHAX TIPaB
HECOBEPIIICHHOJICTHUX BHICTYIAET CYJl, OJHON U3 TJIABHBIX MPOOJIEM, HMEIONUX KaK TEOPETUYECKOE, TaK H
MPAKTHYECKOE  3HAYeHWE, SBISAETCS  ONpENeNIeHHe TIPakKJAaHCKOTO  MPOIECCyalbHOTO  CcTaryca
HECOBEPIIICHHOJIETHETO. YKa3aHHasi Mpo0IeMa 3aciy’KMBaeT MOBHIIIEHHOTO BHUMAHHUSA €IIe W IMTOTOMY, YTO
«0e3 YeTKOro OIpeesieHHsI polrd peOeHKa B TPAXKIAHCKOM CYyIONPOU3BOJICTBE HEBO3MOXKHO OINPENEIUTh
0o0BeM €ro mpaB U OOS3aHHOCTEH, HEOOXOMUMBIX JJIs TMOJNHOW pealH3alMyd IpaBa Ha 3allUTy, YTO
BIIOCJICACTBHH MOYKET HETaTHMBHO OTPAa3WUThCS Ha KadeCTBE BHIHECECHHOTO CymeOHOTro pemeHus» [7, c. 15].
[TosTOMY OJTHOM W3 TJIaBHBIX 33/ia4 IPAXKJAHCKOTO IMpolecca JOMKHO OBITh MPAaBIILHOE H CBOCBPEMEHHOE
PacCMOTPEHUE M pa3pellieHUue TPAXKAAHCKHUX JIed B LEIIX 3allUThl HAPYIICHHBIX MPaB M WHTEPECOB JIUII,
HECOBEPIIICHHOJIETHUX, SBJISIOMINXCS CYOBEKTaMH TE€X WM HHBIX MTPABOOTHOMICHHH.

Hcxons w3 mepBOOYEpEeAHOCTH MO 3HAYEHHUIO CyAeOHBIX MPOIECCOB, PACCMATPHUBAIOMIMX Jeia C
y4acTUEM HECOBEPIICHHOJICTHUX WM B OTHOIICHUM HECOBEPIICHHOJIETHUX, MPOJOJDKAET OCTaBaThCS
aKTyaJbHOW mMpo0JeMa CO3/IaHusl CIICIUATH3UPOBAHHBIX CY/I0B. B nureparype oOIIEPUHITO UX HA3bIBATh
IOBeHAJIBHBIMU cyaamu («Juvenile Justice» —paBocyaue ISl HECOBEPUIICHHOICTHUX, aHIJL.), BCTpEYaeTCs B
MEPEBOJIC U TAKOE ONPE/ICIICHUE IOBEHAIBHBIX CYI0B KaK «CYBI 110 JIeJaM CEMbU M HECOBEPIICHHOJICTHIX).
C.C.boiiko nmaer cneayroliee ONpEICIICHUE: ««IOBCHAIbHBIM (IETCKUM) HAa3bIBAETCS CyJ, KOTOPBIA B
Mpenenax CBOed KOMITETEHIIMH PAacCMaTpPUBAET yTOJIOBHBIC, TPAXKAAHCKHE M aJMHHHUCTPATHUBHEIE JeJa, IO
KOTOPBIM OJTHOM M3 CTOPOH SIBJSICTCS HECOBEPIIIEHHOIETHUI [3, ¢.80-81].

CrnenyeT 3aMeTUTh, YTO MpoOIEMa CO3/IaHUS IOBCHAJIBHBIX CYJOB HE HOBA, U (DAKTHUECKU SIBIIICTCS
OCTPO IMCKYCCHOHHOM ¢ KoHIa XIX Beka, KOTra B HEKOTOPHIX 3apyOeKHBIX CTpaHaX Havald BIEPBBIC
co3naBathes moaoOHbIe cyabl (ABcTtpammst -1890 rox, Kamama -1894 ronm, CIIIA, mrat WMmmmaoiic -1899
rona). Kak moka3piBaeT 3apyOCKHBIH OIBIT, JaHHBIC CYJbl OPTaHU3YIOTCS C Y4YeTOM (PH3UYECKHX U
TICUXOJIOTHYECKUX OCOOCHHOCTEH HECOBEPIICHHONETHUX, B HUX CYIICCTBYIOT CIEIHAIM3UPOBAHHEIC
MPOLEAYPHl  OCYIIECTBICHHA Takoro cyaeOHoro mpou3BoacTtBa. CynpHu, KOTOPBIE OCYIIECTBISIIOT
MTPOU3BOJICTBO TI0 JieJlaM O HECOBEPIICHHOJECTHUX, 00JI1a/Iat0T CICIMATU3NPOBAHHBIMU 3HAHUSMU U OTIBITOM
[4].

B ycrnoBusix Bo3pacTaHus KOIHYECTBA, pa3HOOOpa3nsa M OJHOBPEMEHHO CIIOKHOCTH TPAKIAHCKUX Ael
B cydax (a 3TO ToXKe sBIseTCS TpeOOBaHMEM BPEMEHH M CBUIETENHCTBYET O OoJiee aKTHBHOW MO3HUIIMH
rpaX<JaH, BCE Yallle OOpallaroIuXcs 32 BOCCTAHOBJICHHEM CBOUX IPaB B Cy[), Mpo0ieMa Crienuain3aiim
CYZIOB BCce ocTpee Oy/leT BCTaBaTh Ha MOBECTKY AHS M B TOCYJapCTBaX Ha IMOCTCOBETCKOM IMPOCTPAHCTBE, B
4acTHOCTH, B A3epOaiikanckoli PecnyOnuke. [IpruMedarenbHO, YTO OTKPBIBINIAS CBOE IPEACTABUTEILCTBO B
AzepOaiikane MeXIyHapoIHas opraHusanus o 3ammre npaB pebenka — IOHUCE® B cBoux
TPaJUIIMOHHBIX €XKETOIHBIX OTYETAX, OIICHIUBACT COCTOSHUE NpaB peOCHKA B CTpaHe KaK MOJIOKUTEIBHOE, HO
MIPH 3TOM M3 T0/a B TOJA MOMYEPKUBAET HEOOXOAMMOCTH CHEIMAU3allii Cy/led M aJBOKATOB IO IpaBaM
pebenka. O4eBHIIHO, YTO CIICIUATIM3AINS CYJCH U aJIBOKATOB UCKIIIOYMTENIBHO IO MTpaBaM peOeHKa SBISETCS
MpenniecTByomeil (a3oli co3gaHus CHCIUAIM3UPOBAHHBIX OBCHAIBHBIX CYIO0B. B CBiI3M C 3THM
TIpeJIaracTCcsl BHECTH U3MECHEHHS B CyIeOHy0 cucTeMy A3epOaiikanckoi PeciryOnmuky myTeM paciiupeHus
CHeTMaTN3alliil CYZO0B 3a CYET CO3JaHHs IOBEHAJIbHBIX CyHoB. CO3MaHHIO IOBEHAIBHBIX CYJOB, KOHEYHO,
JIOJDKHO TIPEIISCTBOBATh TOYHOE ONPEICICHIE KOMITETSHIIUH 3TUX CYJIOB, CO3/IaHUE CIICIUATH3UPOBAHHBIX
MPOLEIYP OCYIIECTBICHHs CyAeOHOTr0 MPOU3BOACTBA 10 JelaM O 3allUTe MPaB HECOBEPIICHHOIETHUX.

Hapsiny c 1oBeHaIbHBIMU CyJaMH, B JINTEPAType BCTPEUAIOTCS W TaKHe TEPMHHBI KaK «IOBEHAJIHHOE
MPaBOCYINE», KFOBCHAbHAS FOCTULIU), IOBEHAILHOE MIPABO», «FOBEHANLHAS MMOJUTHKa» U T.1. Mcxons u3
00IIETEeOPETHUECKOTO ONpeACICHUs PpaBa, MOKHO JaTh CIEAYIOIIee ONpeneieHue: I0BEHaIbHOE MPaBo —
3TO COBOKYITHOCTh HOPM W TPHHIIMIIOB, HAIIPABJICHHBIX HAa PErNIaMEHTAINIO MPABOOTHOMIEHUH C y9acTHEM
HECOBEPIIICHHOJIETHUX JIUI] WJIM B OTHOLIEHUH HecOBepIIeHHONeTHHX. [Ipu 3TOM 10BeHanbpHOE MpaBo OyzeT
MPENCTaBISITh COOOM KOMIUICKCHYIO OTpacibh MpaBa, T.K. OyJeT BKJIIOYATh B CE€0S HOPMBI Pa3IAYHBIX
oTpacield mpapa (Ipa)XJIaHCKOI0, CEMEHWHOro, TPYIOBOIO, YrojoBHOro Hu np.). OdeBuaHO, YTO (HOpMOI
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CYIIIECTBOBAHHUS MaTepUAIBHOTO IOBEHAIBHOTO MpaBa OyAeT I0BEHAIIbHOE MPOIeCCyalbHOE MPaBo, KOTOPOe,
B CBOIO oO4epe/lb, OyJIeT MOApasJeNiaThCcs Ha IOBEHAJIbHOE TIPaXKIAHCKOE IMPOIECCyallbHOE IIPaBO U
IOBEHAJILHOE YTOJIOBHOE MPOIleCCyaIbHOE MPaBo.

[Ipu sTOM 3HauYeHHWE CO3MaHMS IOBEHAIHHOTO TPa)KTaHCKOTO IMPOIECCyallbHOTO TpaBa TPYOHO HE
OIICHUTh. UMEHHO C TPAXKIAHCKUM IIPOIIECCOM CBs3aHa 3all[UTa BAXXHEHUIUX MpPaB HECOBEPIICHHOJICTHUX:
CEMEHWHBIX, UMYIIECTBCHHBIX, JXWIMIIHBIX, TpyAoBbiX. Kak cnpaBemmBo otmedaer 10.D.becnanos,
«OTEYECTBEHHOE TMPOIECCYyaTbHOE 3aKOHOAATEIhCTBO HE YYHTHIBAET B IIOJIHOM O0BeMe Ccrenupuky
pa30upaTenbcTBa JIeN C yYacTHeM HECOBEpIIEHHONETHHx» [2, c. S5]. JlecTBUTENBHO, B COBPEMEHHOM
TPaXJTaHCKOM MPOIECCyalIbHOM  3aKOHOJNATENbCTBE  A3sepOaifkaHckoir PecnyOnmkm — kakux-mu6o
CHETMabHBIX TPaBHJ MO PACCMOTPEHHMIO TPAKIAHCKUX JeN C y4YacTHEeM HECOBEPIIEHHOJIETHHX H B
OTHOIICHNH HECOBEPIIEHHOJETHUX HET. Bompoc ke ompeaeneHus Tpa)IaHCKO-IIPOLIECCYyaTbHOTO CTaTyca
HECOBEPIIICHHOJICTHUX BOOOIIIE OCTACTCS OTKPHITHIM.

Hapsimy ¢ HOpMaTHBHO-TIPAaBOBBIM MEXaHW3MOM 3allUTHI TpaB pebeHKa B A3zepOailKaHCKOH
PecrryOnmke, B rocygapcTBe mpojenaHa ¢ KOHIA TPOIUIOr0 BeKa 3HaYMTeNbHas paboTa 1O CO3/IaHHUI0
WHCTUTYLUHMOHAILHO-TIPABOBBIX MexaHu3MoB. Tak, 14 suBaps 1998 roma Obun cozman ['ocymapcTBeHHBIN
KOMUTET TI0 TpobieMaM CeMbH, JXCHIIMH U jeTeld A3sepOaiimkaHckoir PecrmyOmuku, KOTOpBIH
OCYIIECTBIISIET PETyJIMpPOBaHHUE MESITENFHOCTH IO 3al[UTe MpaB >KEHIIMH W JeTei, W KOHTPOIb 3a
JEeSITeTbHOCTPI0O HETPaBUTEIbCTBEHHBIX OpPTaHM3alHi, yYacTBYIOIIUX B YKPEIUIEHHH WHCTUTYTa CEMbH.
Opnnott 3 ocHOBHBIX (pyHKIMH KomuTera sBisieTcs obecrieueHre npas JIeTei, IpeA0TBpaIleHUe HapyIICHHH
9THUX TIpaB B TpefeNax CBOEH KOMIETCHIWH, IMOATOTOBKAa TOCYIApCTBEHHBIX MPOrpaMM B OTPACIH,
oOecrieueHre  peaju3aldd  HAlMOHAJIbHBIX  JIOTOBOPOB, PAaTU(UIMPOBAHHBIX  A3epOailIKaHCKOM
PecniyOnukoii B mpesieniax CBOMX MOJIHOMOYHH.

Kpome BcecTopoHHEH MHOTOYpOBHEBOW TOCYJIApCTBEHHOW MOJICPKKH, 3aluTa IMpaB peOCHKa Ha
HAI[MOHAJHHOM YpPOBHE IIOJy4YaeT TIOMOIIb W CO CTOPOHBI MEXIYHAPOIHBIX MEXaHH3MOB 3alllUTHI,
OCHOBaHHBIX Ha MEK/IYHApOJIHBIX HOPMATHBHBIX aKTaX, SBISIONIMXCSA, B COOTBETCTBUHM CO CT.148
KoHcTutyum yacteio mpaBoBoii cuctembl A3epOaiimkanckoil Pecriy0nuky, 1 MMEIOIUX MPEIOAUIIUATBHOS
3HaueHme. Tak, AzepOaimkanckas PecmyOmmka, BBITONHSIS CBOM 00S3aHHOCTH M0 KOHBEHITMH IO 3amInTe
npaB pebenka 1989 roga, cucreMaTHYeCKH MIPEACTABISICT B CICITUATN3NPOBAHHBIA MEXIYHAPOIHBIN OpraH
mo 3amute npaB nereit — Komuter mo mpaBam pedbenka OOH, mokmazpl MO COCTOSHUIO NpaB peOeHKa B
ctpaHe. B AsepbaiimkaHe HamaxeHa TakkKe IUIOJOTBOPHAs CBA3b C JIPYTHUM YHUBEPCAIHHBIM
MexXayHapoaasiM opranoMm — Jlerckum dormom OOH (UNICEF), co3manHOM 3amoiro 10 MPUHATHS U
BcTyIuieHus B cuity KonBenuuu o npasax pebenka 1989 rona.

U B 3axiroueHue mojaBeneM UTOT. AsepOaiimkanckas PecryOnuka siBnseTcs yuacTHuKOM KoHBeHIIMK
OOH o npaBax pedenka 1989 roga, B koTopoi peOEHOK pacCMaTPUBAETCS KaK CAMOCTOSITEIIbHASI TUIHOCTb,
HajlelIeHHAas COOTBETCTBYIOIUMU MPAaBaMU, W CIIOCOOHAs B ONMPEACICHHON Mepe K UX CaMOCTOSTEIHHOMY
OCYIIECCTBICHHIO U 3amuTte. [1loaToMy 3akperieHHbIN B A3epOaiikanckoll PeciyOinke moaxon kK peOeHKy
KaK K CaMOCTOSATEIILHOMY CYOBEKTY IMpaBa COOTBETCTBYET IMOJIOXKEeHUsM KOHBEHIIMU O TpaBax peOeHKa W
MIPUHATEIM A3epOaiimpkanckoit PecryOnnkoi o0s3aTenbecTBaM 00€CIIEUNTh BCEMEPHYIO 3alllUTy TpaB U
nHTepecoB peOeHka. I[IpaBo nmereit Ha Cy[neOHYIO 3alllUTy CBOMX IMPaB M 3aKOHHBIX HHTEPECOB SBISACTCS
BaXHBIM TapaHTOM UX COOJNIOJIGHUS, BMECTE C TEM TPaKIAHCKO-TIPOIECCYalbHBIH  CTaTyC
HECOBEpIIICHHOJIETHETO  HEAOCTAaTOYHO  W3y4eH B  MpaBoBoil  jureparype. Camo  moHsTHE
«HECOBEPIICHHONCTHUNY» (peOCHOK, MaJloJeTHUH) TpeOyeT YTOYHEHHS B TPaXKIAAHCKO-TPOIECCYaIbHBIX
MPaBOOTHOIICHHUAX. B HopMax 3akoHOAaTenbCTBa A3zepOaiikaHckoil PecryOnMKyM HYKHO pacIIUpUThH
BO3MO>KHOCTH aKTHBHOTO YYacTHs HECOBEPIICHHOJIIETHUX JIHII B TPakJaHCKOM Tporiecce. Ocoboe BHUMaHNe
MPU DTOM JIOJDKHO OBITh Y/EICHO BO3MOXKHOCTH CaMOCTOSITENIFHOTO YYacTHS peOCHKa B TPakJaHCKOM
MpoLIECCe MO CIOpaM, BBITEKAIOIMIUM W3 CEMEMHBIX M TPYHOBbIX oOTHowieHuM. [losTomy ciemyer B
COOTBETCTBHHM C HOPMaMH MEXIYHApOJHOTO TIpaBa YCTAaHOBHTh B JAEWCTBYIOIIEM 3aKOHOJATEIbCTBE
AzepOarimkanckoit PecyOnmku 4eTkue TpOIeAyphl, IpeIHa3HAYCHHBIC I CyneOHOW 3allMuTHl MpaB U
3aKOHHBIX HWHTEPECOB JCTCH, W3MEHEHHE CYACOHOW CHCTeMBI WM CO3JaHHe IOBEHAJIbHBIX CyaoB. [lo
pexomennanuu Komwurera mo mpaBam pedenka OOH mnepBoHaYallbHBIM IIArOM JJIs PEUICHMs YKa3aHHOUN
MPOOJIEMBI ABIISIETCS CTIEMATH3AIN CyIeH 1 aJBOKATOB IO JieJIaM HeCOBEPIICHHOIETHUX.
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AnHoTamusi: AsepOaiimkanckas PecyOnuka sisiercst yuactHukoMm Koneennimu OOH o mpaBax pebeHka
1989 roma, B KOTOpoW peOCHOK paccMaTpuBaeTCsl KaK CaMOCTOSITENbHAS JUYHOCTh, HaJeleHHAs
COOTBETCTBYIOIIMMHU IpaBaMH, W CIOCOOHAs B OMNpENeICHHOH Mepe K KX CaMOCTOSTEIbHOMY
OCYIIECTBICHHIO U 3amute. [loaToMy 3akperieHHbIN B A3epOaiikanckoll PeciyOinke moaxon kK peOeHKyY
KaK K CaMOCTOSITEIbHOMY CyOBEKTY MpaBa COOTBETCTBYET MEXAYHAPOIHBIM CTaHAAPTaM B 0OJIACTH 3aIIUTHI
mpaBax peOenka. CraThsi TOCBSIEHAa BOMPOCAM YyYacTHS HECOBEPIIEHHOJETHHX B TPaXIAHCKOM
cynonpou3BoicTBe A3zepOaiimpkanckoii PecriyOnvku. [IpaBo gereli Ha CyneOHYIO 3allUTy CBOUX NpaB U
3aKOHHBIX HMHTEPECOB SBISICTCS BAXXKHBIM TapaHTOM MX COOJIFOJICHUS, BMECTE C TEM TIPa)IaHCKO-
MpOIIeCCYaIbHBIN CTATyC HECOBEPUICHHOIETHEr0 HEAOCTATOYHO M3Y4YeH B MPABOBOW JUTepaType. ABTOPHI
oOpamaroT BHUMaHHE Ha HEOOXOJUMOCTh, B COOTBETCTBHM C HOPMaMH MEXKIYHAPOIHOTO TIPaBa,
YCTAaHOBJICHUS B JICHCTBYIOIIEM 3aKOHOJATEILCTBE A3epOaiikaHckoWd PecrmyOmuky dYeTkux mpouenyp,
MpeIHa3HaYeHHBIX I Cy1eOHOH 3aIUThI MPaB M 3aKOHHBIX WHTEPECOB AeTel. B cTaThe yKa3pIBaeTcs TakxKe
Ha HEOOXOAMMOCTH OTIPEAEIICHHS MMPOLIECCYyaTbHOTO CTaTyCca HECOBEPIICHHOIETHET0. ABTOPBI CUUTAIOT, YTO
caMO TIOHSTHE «HECOBEPIICHHONECTHUH» (PeOCHOK, MaJlOJICTHUM) TpeOyeT YTOYHEHHUS B TPaKIaHCKO-
MPOIIECCYaTbHBIX MPABOOTHOIICHHUSX M B CBSI3U C 3TUM IIPUBOAUT Pa3IMYHBIE TOUYKH 3PEHHS Ha ATOT BOIIPOC.
['1aBHBIN BBIBOJI HAYYHOW CTATHH 3aKIIOYACTCS B TOM, YTO B HOpMax 3aKOHOJATEILCTBA A3epOaiKaHCKON
PecnryOnuku HY»KHO pacIIMpPUTh BO3MOXKHOCTH aKTHBHOTO YUYacTHsI HECOBEPIICHHOICTHUX B TPaKIaHCKOM
mporecce. Ocoboe BHUMAaHUE TPU 3TOM JODKHO OBITH YICICHO BO3MOXKHOCTU CAMOCTOSITEILHOTO YUaCTHS
pebeHKa B rpayKTaHCKOM TPOIIECCE 10 CTIOPaM, BHITEKAIOIINM U3 CEMEHHBIX M TPYJOBBIX OTHOIICHHUI.

KuroueBble ci10Ba: MEXIyHapOIHOE MpaBO, IpaBa YEIOBEKa, HECOBEPIICHHOJCTHHUE, 3alluTa IpaB
HECOBEPIICHHOJCTHUX, TPAXKIAHCKHAN MTPOIECC, CEMEHHOE MpaBo, cyneOHas 3alnTa, I0BeHAIbHAS FOCTUIINS.
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The Interrelationship of Increasing Morality of Law with Freedom
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Abstract: Interactions between the increasing morality of legal system and freedom are explored; the role of moral in
the context of legal norms is shed light on. It is substantiated that increase of its weight should be looked at in the light
of freedom and that morality expresses the freedom most of all forms of social consciousness. The paper analyzes the
mechanism of the influence mechanism of morality of law on freedom; it states that regardless of the way the morality
of law develops, it has a positive impact on the development of freedom. However, the real influence of the moral
character of law does not occur in isolation, it comes with socio-cultural factors of a given society. In this respect, the
indicators of populations’ culture play a very important role; if the culture of society members has not developed
sufficiently, it does not influence the implementation of freedom strongly. The notion that relationship and influence of
law on morality is more characteristic for Eastern lifestyle and that the completion of law in the moral context creates a
reliable guarantee to stability and development of people’s freedom is clarified. The article states that recent legal
reforms in Azerbaijan improve the activity of institutions of national statehood; consequently, the moral foundations of
laws are increasing, social consciousness rises and attitude of people to laws change; their legal culture develops.

Keywords: law, legal norms, morality, morality of law, moral norms, moral consciousness, freedom, influence of
morality of law to freedom

B coBpemeHHOM IMBWIM30BaHHOM OOIIECTBE, OMHparonieMcs Ha (pOpMbI THOEPaTHLHOTO MBIIUICHHUS,
BaXHYIO POJIb MTPAIOT 3alllMTa MpaB U CBOOOA YeJOBEKa M MX pa3BUTHE. B CBI3M ¢ 3THM, C TOUKU 3pEHUS
OCMBICIIEHHSI Pa3BHUTHS CBOOOJBI Bce Ooyiee OTYETIIMBO OIIYIIAETCS HEOOXOAMMOCTh PACKPBITHS POIU U
MeCTa HpaBCTBEHHOCTH, YBEJIMUCHUS €€ yACIFHOIO BEca B KOHTEKCTE MPABOBBIX HOPM.

C MOMeHTa BO3HWKHOBEHHS MPABOBBIE HOPMBI W OTHOIIEHHUS BHICTYHAIOT B HEPA3PBHIBHOM CBSI3U C
Mopaibio. B xome pasButhsa o0miecTBa M 3apOKISHHS KJIACCOB IMPABO OTAEITHIOCH OT MOpAad M CTajo
HE3aBUCHMOM 00JIacThi0. B mocneayromue neproasl OHM COCTABISIM B3aMOCBA3b, OJHAKO CYIECTBOBAIN
KaKk OTHOCHTEIhHO HE3aBHUCHUMBIE M CBOEOOpa3HbIE HOPMATHBHBIE CHUCTEMBI. [IpaBOBBIE HOPMBI HOCST
MPUHYAUTEIBHBIA XapaKTep, OHHM 3allWINEHBI CHIION TocymapcTBa. VX HapymuTenu MOABEPraroTcs
MPaBOBOMY HaKa3aHWIO M aJAMHHHUCTPATHBHBIM CAHKIHSIM. B OTiH4YnMe OT 3TOr0o, HPaBCTBEHHBIE HOPMBI
onuparoTcsl Ha oOmecTBeHHOe MHeHHe. CaHKIMKM MMEIOT CBOEOOpa3HBI XapakTep, TO €CTh HapyIIUTEIH
MMOHUMAIOT, KaK OOIIEeCTBO IJIOXO PearupyeT Ha WX JEHCTBHS, WCIBITHIBAIOT MPH TOM YyBCTBO CTHIAA U
CTaparoTCs B JAIbHEUINIEM HE JTOIMyCKaTh UX BIpeas. B cBoe Bpemst LII.MoHTeCKbe yKa3pIBa Ha OJIM30CTH U
pasnuuue ByX HOPMAaTHBHBIX CUCTeM: « HpaBbl u 00bIUau CyTh MOPSJIKH, HE YCTAHOBJICHHBIC 3aKOHAMM. ..
Mexny 3aKOHaMHA ¥ HpPaBaMHU €CTh TO Pa3JIMYHe, YTO 3aKOHBI OINPENEISIOT MPEHMYIIECTBEHHO IeHCTBUA
rpaX<JIaHWHa, a HPaBbI - JCHCTBHS YelIOBeKa. Mex 1y HpaBaMy M 00bIUasMU €CTh TO Pa3iIM4Ke, YTO IEPBbIC
PETYIUPYIOT BHYTPEHHEE, @ BTOPBIC — BHEIIHEE ITOBEICHUE YeJIOBEKa » [5, cTp. 147].

MopanbHble HOPMBI M HPAaBCTBECHHOE CO3HAHHME BBIPAXKEHBI B TAKHX KAaTETOPUSAX Kak J00po, 310,
CHPaBEeIMBOCTH, JIOJT, COBECTb, 4Y€CTh, JOCTOMHCTBO, CYACTHE, CMBICH KU3HU. [0 cpaBHEHHIO C TPABOBHIMH,
STH HOPMEI NIPUMEHSFOTCSI B 00JIe€ IIMPOKOM KOHTEKCTE U OXBATHIBAIOT TAKNE WHTHMHBIC OTHOIICHUS KaK
Ipyxk0a, TOBapHIECTBO, J0O0BL W T.O. Kpome Toro, B OmIM4YME OT MpaBa, MOpAJIbHBIE HOPMBI
MPEIOCTABIAIOT OONBIION JWAma3oH JJs JAEATEIbHOCTH 4YellOBeKa, TO €CTb OHH pPACIIUpPSIOT €ro
BO3MOXHOCTH. M3-3a 00s1aganus XxapakTepHBIMH OCOOCHHOCTSIMH, MOPaJb CPEIU IPYTHX BUIOB COLUATBHBIX
HOpM (B TOM dHCIIe ¥ TpaBa) OTJIIMYAETCS HEMOCPEACTBEHHON OJIM30CThIO K BHYTPEHHEMY MUDY YeJOBeKa.
BrlmieHa3BaHHOE KayeCTBO MPHUIAET YHUBEPCAIBHOCTh HPABCTBEHHOCTH, BBICTYMAIOIICH KaK HOpMaTHBHAs
cucTeMa OOIIECTBEHHOTO CO3HaHWA. Tak, npyrue QopMbl OOIIECTBEHHOTO CoO3HaHUSA (0COOCHHO
HOPMAaTHUBHOTO XapakTepa) B BBINOJHEHUU CBOUX (DYHKIMH ONMUPAIOTCS HAa HPABCTBEHHBIC KPUTEPHUHU.
Hackonbko pa3pactaeTcs 3TOT MOMEHT, HACTOJIBKO H  YBEJIMYMBACTCS OJM30CTh JAHHOW (OPMBI CO3HAHHUS K
cB00OOIe. DTO 00yCIIaBIMBAETCS TEM, UTO B pALY GopM 0OIIECTBEHHOTO CO3HAHUS UMEHHO HPAaBCTBEHHOCTH
10 CBOEH MpHUPOJIe U coaepkaHuto Ooiee Oin3ka kK cBoOoae. OTMEUEHHBI MOMEHT OoJiee SIPKO MPOSIBISIETCS
B OTHOIIEHHUSX HPABCTBEHHOCTH C IMPABOBHIMH HOPMaMH M B IIEJIOM BBIpaXKaeT COJAEp)KaHWE MPOOIIEMBI
HPaBCTBEHHOCTH IIpaBa.

Cunraromuecs: B 00IIIECTBEHHOM CO3HAHUHM Ba)KHBIE W CIIPaBeIJIMBBIE HOPMBI BBICTYIAIOT B Ka4eCTBE
rOCy/IapCTBCHHBIX 3aKOHOB (TO €CTh NPU WX HAPYIICHHU MPUMCHSIOTCS MPUHYAUTCIbHBIC CAHKINHN). A B
0OIIIECTBEHHOM CO3HAHWM 3TH Ka4decTBa M OIEHKA OMMPAIOTCS Ha MOPAIbHOE COCTOSHUE YeJloBeKa. Takum
00pa3oM, TIPOSBISIFOTCSI MHOYKECTBO CXOXKHX 4epT. [103ToMy BaskHEHIIMM BOIIPOCOM SIBIISIETCS OTIOpa MpaBa
Ha HpaBcTBeHHOCTh. Kak mumer A.CrupkuH: « IlpaBo HyXkmaercs B NOJAEP)KKE HPAaBCTBEHHOCTU: Oe3
MTOCTOSTHHOTO B3aWMOJICHCTBUSI C HPABCTBEHHOCTBHIO IPABOCO3HAHME MMeeT IMAaTKylo OcHOBY. Hemapom
TOBOPUTCS: XOPOLINE HPABHI JIyUIlle U HaleXkKHee Jake OTIMYHBIX 3aKOHOBY [8, cTp.724].

JlanHOE mONOXKeHne HeoOXOAWMO OTHECTH K OTHOIIEHHSIM IpaBa M CBOOOBI. JleHcTBUTENBHO, B
IUBUJIM30BAHHOM OOIIECTBE MPABOBbIE HOPMBI HTPAIOT POJIb BAYKHOTO rapaHTa cBoOO0 kI yenoBeka. Hapsny ¢
9THM HaJ0 YYUTHIBATh, YTO MPEICTABIAIONINE CBOOO Y TPAaBOBBIE HOPMBI HOCSIT HEOUEBHIHBIA XapaKkTep, TO
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€CTb OHM HaXOHIATCS B CTOPOHE OT YEJIOBEKa M HEMOCPEICTBEHHO C €ro BHYTPEHHUM MHpPOM HE
compukacaloTcs. B ornuuume ot 3T0ro, cBo0oaa, MOJKPENJICHHAs MOPaJbHBIMA HOPMaMU 4eJOBEKa, HMEeT
0CcO0YI0 IIEHHOCTh M3-32 TECHOW CBSI3M C €r0 BHYTPEHHHM COBEPIIEHCTBOM. CTaHOBUTCS OYEBHIHO, YTO
HPaBCTBCHHOCTH IMpaBa MCKIIOYHUTEIBHO BakKHA. B HaydHOU JUTEpaType CIpaBeJIUBO YKa3bIBAETCS, UTO
«TIPaBO BO BCEX CBOMX MPOSBICHUAX — HOPMAaTUBHOM CHCTEME, PETYIUPOBAHUH OOIIECTBEHHBIX OTHOIICHHH,
MPaBOCYIUU JIOJDKHO MPOWTH 4epe3 TyXOBHOCTh. BHYTPEHHsE HpPaBCTBEHHOCTh IPaBa SIBIISICTCS Ba)KHBIM
ycaoBueM ero g dekTuBHOCTIY [9, cTp. 56-57].

HeoGxomumMo OTMETHTB, UYTO TMpaBOBblE HOPMBI 00JagarOT MOIIHBIM MIPUHY AUTEITBHBIM
BO3JICHCTBHEM, HO BO3MOJKHOCTH 3TOTO BO3ICHCTBHA He Oe3rpaHuWdHBl. [lodTOMYy OCHOBHOH BOMPOC
3aKJIIOYaeTCsl HE B OMOpe JHINb Ha MPUHYIUTEIbHBIE MEpHL. Y JIofeld TpeOyeTcs co3maBarh TiTyOoKoe
JOBEepHe K HOpMaM, PEryJHPYIOIIMM HX TOBEACHUE M JCHCTBHUSA. A pPELICHHE STOW 3aJadyd BO MHOTOM
3aBHCHUT OT YPOBHS HPAaBCTBEHHOCTH MpaBa. Tak, HpaBCTBEHHOCTh MPABOBBIX HOPM (PaKTHUYECKH BBITECHSET
WX U3 PaMOK, YCTAHOBJICHHBIX I HEYKOCHHUTEIHFHOTO COOJIOACHUS. DTO MOJOKEHHE HMeeT OOonbLIoe
3Ha4YeHHe, K00 B YIOMSHYTOM IPOIECCe MPUHYAUTEIHHBIE MEPHI BIIUTHIBAIOTCS B HPABCTBEHHOE COCTOSIHUE
VHAWBUIYYMa, BOCHPUHUMAIOTCS KaK BHYTPCHHHE TIEPS)KHBAHHUS CYOBCKTHBHOIO MHpa dejIoBeKa. B
pe3ynbTaTe, BBHINIOJHEHHE MPAaBOBBIX HOPM IPUHHMMAET HE NMPHHYAWTEIHHBIA XapakTep, a BBICTYMAeT Kak
HpaBCTBEHHAsA HEOOXOAWMOCTP U JOJT, BRITEKAIOIINE U3 JOOPOBOIBHOTO Havyala, CBI3aHHOTO CO CBOOOIOM.
B Takom cnyuae, cB000a He BOIIJIOMIAETCS B )KU3HB O] BO3IEHCTBHEM MOCTOPOHHEH CHITBI (TOCYJapCTBOM
WM ero MPaBOOXPAaHHUTEIHHBIMU opraHamu). OHA MOOMIPSETCS W pean3yeTcsl HHTEpecaMu M B3TJISIaMHU
caMoOro WHIWBUIYyMa, BHYTPCHHHMHU CYOBEKTMBHBIMH TOKa3aTelsMu. [l03TOMy OHHM UrparwT poilb
OCHOBHOTO TOKa3aTeNisi BO3MOXHOCTEH YeJIoBeKa, ero CoCOOHOCTH MPETBOPUTH B JKU3HB 3aaymMaHHoE [1,
crp. 81]. DTo KauecTBO, TO €CTh HE BHYIIAeMOE IOCTOPOHHEW CHIIOH, a BhIpabaThIBaEMOE ypPOBHEM
BHYTPEHHETO MBIIUIEHHUS, B MPSIMOM CMBICTIE CJIOBA OKAa3bIBAET IOJIOKUTEIHHOE BIMSHHE Ha 4YEIOBEKa B
KOHKpPETHON cutyaru. KcraTu, BEINIECKa3aHHOE OTHOCUTCS HE TOJILKO K IMPaBOBBIM HOpPMaM, HO U K
BBICOKMM HJ€alaM M TpaBWIaM OOIICKHTHS, 3aHUMAIOLINM Ba)KHOE MECTO B 00Opa3e >KM3HU 4YeNlOoBeKa.
CrnenoBaTenbHO, aJ€KBaTHAs WX peaTU3alusl NMPOUCXOJUT MyTEM TIyOOKOro BIHMSAHHAA Ha TyXOBHOCTH
YEJIOBEKA U BIUTHIBAHUS B €TO «5D».

[To cpaBHeHHIO ¢ mpaBoM, Mopaib Oosiee OnH3Ka K BHYTPEHHEMY ITyXOBHOMY MHpPY 4YeJOBEKa, 4TO
YCHJIMBAe€T HPAaBCTBEHHYIO CTOPOHY MpaBa. A 3TO NPUBOJUT K BaXHOMY HOBIIECTBY B MEXaHHU3ME
COLMAIBHOTO PEryIHpOBaHUs JTroAeld. HOBIIECTBO ATO MPOSIBISIETCS B TOM, YTO MPOUCXOANT CBOEOOpa3Has
WHTETpalysi BHEIIHUX (aKTOPOB IMOBEICHHUA M IEHCTBHH (B OCHOBHOM MpPaBO 3AECh BBICTYNMAET C ITHX
MO3ULNH) U BHYTPEHHUX JEJOBBIX Ka4eCTB (TYT OOJBbIIOE MECTO OTBOIUTCS HPABCTBEHHOCTH). OTMEUeHHOE
BBIIIIE TIpHOOpEeTaeT BayKHOE 3HAUeHHE. Tak, A1 oOecriedeHus1 CBOOOIBI YEI0BEKa, TO €CTh CBOOOIBI BEIOOpA
W TPUHATHS PpEIleHHs, HEAOCTaTOYHO JHIIL MOCTOPOHHEro (BHEUIHEro) perynupoBaHus. Hacrosimas
cBoOoma TpeOyeT peryiaupoBaHHs BHYTPEHHEH ITyXOBHOCTH caMoro cyObekra. Jlume B 3TOM ciydae
MPOUCXOJUT  OPraHMYECKOE CIUSHWE PpETyJIUMpOBaHMS TOBENEHHs W  JeHCTBUH  uesloBeKa C
caMoOperyJMpoBaHneM. B KOHEYHOM UTOTe Cephe3HO OOHOBIISIIOTCS MPEAEIBl YeTOBEUECKOH e TeIbHOCTH,
HaKJIa/IbIBAEMbIC HA HEE 3alpeThl. 3/1eCh YBEIMYUBACTCS KPYI BIUSHUS WHAWBHIYaJbHOW aKTUBHOCTH H
cBOOOMBI, HO Cy)XaeTcsi yHAEIbHBIA BeC TMPaBOBOM MPHHYAUTEIHHOCTH. YKa3aHHOE IIOJNIOKEHHE
o0ycnaBIMBaeT paciimpeHne cBOOOARI W TpaBa, OCOOCHHO B HOBOM KaueCTBE NPH HX CIHSIHUH (B
HPaBCTBCHHOCTH TIPaBa).

AHamU3upyst MEXaHU3M BJIUSHUS HPAaBCTBCHHOCTH ITIpaBa Ha CBOOOY, OBLIO OBl HEBEPHO YTBEPKIAThH
00 OJHOCTOPOHHOCTH 3TOTO HampaBiieHHs. ['OBOpsl IpyrMMH CIOBaMH, HENb3sS NPEAOCTaBIATH MPaBOBBIE
HOPMBI, COJIEpIKAIllUe JIMIIb HPABCTBEHHBIH CMBICI. B CyIHOCTH, JaHHBIN Tpolecc MposBiseT ceds B
MTPOTUBOTIONIOKHOM HAMPAaBICHUU: B [IMBIJIN30BAHHBIX OOIIECTBAX HPABCTBEHHBIC HOPMEI B ONPE/ICIICHHOM
CMBICJIE WM3MEPSIOTCS TPAaBOBBHIMH HOPMaMH W CTaHAApPTaMU. JTO 3HAYUT, YTO MPHU PEIICHHH BOMPOCaA,
MOJNYYaromero of00peHne ¢ TMO3HMIUN MOpad, WM IMPEBPAICHHOTO B OOBEKT OCYXKICHHS, BO3HHUKACT
HEOOXOIMMOCTb BO «BMEIATEIHCTBE)» IIPABOBOTO CO3HAHMS M MPaBOBOro MbliuieHus. [Ipu stom, mpobiema
OIICHMBAETCS ¥ B MMPABOBOW TUIOCKOCTH. U B yKa3aHHOM cilydae poOJIM OCHOBHBIX KPUTEPHEB UTPAIOT MPABO U
CBOOOIBI IMYHOCTH.

CraHOBHUTCA OYEBHIHO, YTO BHE 3aBUCHMOCTH OT KOHKPETHOTO HANpaBJIEHHS MIpaBa, OHO OKa3hIBAET
MOJIOKHUTENBHOE BO3ACHCTBHE Ha pa3BUTHE CBOOOBI. 3HAYUT, MOpallb M €€ PEeryJupyloliee BIUSHUE Ha
MOBE/ICHNE JIMYHOCTH — CIIOKHBIM TPOIeCcC, BHICTYMAIONIMI B Pa3UYHBIX HAIMpaBlIeHUSAX. Smpo sToro
BJIMSIHUSL COCTABIISIET YPOBEHb LIMPOKHUX BO3MOXKHOCTEN /7Sl CBOOOBI BBIOOPA, MPEAOCTABIIIEMON INYHOCTH
B KOHKPETHOH cuTyanuu. To ecTh, HACKOJIBKO BBICOKa HPaBCTBEHHOCTH IpaBa B JICHCTBUSAX U MOBEACHUU
VHANBUIYYMa, HACTOJIBKO IOBBIIIAETCS CBOOOMA BHIOOpa BO3MOXKHOCTEH M B IeJIoM cama cBoboma. B
peanu3aluy YIoMsHYTOTO HalpaBieHHUs BaXKHOE MECTO OTBOAMTCS €llle OAHOM cTopoHe. Peub uuer o Tom,
YTO HACKOJIBKO B TOM MJIM MHOW KOHKPETHOM CUTYyallMy YEJIOBEK ONMUPAETCS HAa CBOU MOCTYIIKU U JIEUCTBUA,
HPaBCTBEHHBIE OPHEHTHPHI, TeM OOJIbIIE BO3pAaCTaeT €ro OTBETCTBEHHOCTH [6, crp.36]. Ilo mepe pocra
OTBETCTBEHHOCTH, YCWJIMBAETCS pEryJHpylollee BIMsSHHE Ha cBoOony. MHOW pa3 crajnkuBaembes C
MPEBPATHBIM TIPEJCTABICHUEM O TOM, YTO B MpaBe JOCTATOYHO MUHUMAIILHOTO, HUIYTOKHO Majoro YPOBHS
HPaBCTBEHHOCTU WJIM €T0 HPOSIBICHHUSA B OTHOLICHUH K KOHKpPETHOMY Bompocy. Ha Ham B3risia, mogo0HbIM
YTBEP)KIACHUSAM HET OmnpaBaaHus. Mopaidb B OTAEIHHOCTH BBICTYNAET TJIABHBIM PETYISTOPOM H
BBIpa3uTeieM COLMAJIbHON CYTH JIMYHOCTH M OOILECTBA B LIEJIOM, OHA B 3HAUYUTEIHLHOMN CTETICHN 3aBUCHT OT
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BBITIOJTHCHHUS TTPABOM CBOMX (DYHKIIHIA B OOIIECTBEHHOW JKU3HH, YPOBHS B HUX HPABCTBEHHOTO COACPIKAHMUS.
B »3TOl CBS3M CTOMT OTMETUTh, YTO pAIlMOHATIBHOE MBIIUICHHE, TPEAOCTABICHUE MPEUMYIICCTB
MaTepruaIbHBIM IEHHOCTSM ¥ HEJOOIEHKAa yXOBHO-HPAaBCTBEHHOTO Hayalla SBISIOTCS TJIABHBIMH
MPUYUHAMH KPU3KCA B COBPEMEHHOM 3aIlaJlHOM MHPE.

HpascTBeHHOCTH mpaBa Oosiee OTYETIIMBO MPOSIBISIETCS B OTHOIICHUH JIIOJIEH APYT K APYTY W CBOEH
polMHe, BBHIOOpPE W MPUHATHH PEUICHHWN B XOJ€ AeATeIbHOCTH. HO 3THUM Bce HE OrpaHMYUBAETCS, OHO
OTpakaeTcs ¥ B OTHOIICHUH K COOCTBEHHOH JTMYHOCTH. DTO OOBICHAETCS TEM, YTO HOPMAIBHOE OOIIECTBO
HE MOXET OCTaBaThCs 0€3y4acTHBIM K CBOMM WieHaM. Jlaxe €clu TOT WM WHON WHIWBUIYYM MPUHUMACT
pemienre o caMoyOHiicTBe, MOKYIIEHUH Ha JIMYHYIO )KU3Hb B CBOOOIY, 3TO HE IMPUBETCTBYETCS CO CTOPOHBI
obmiecTBa (peNMUTHHM) W TPEANPUHSBIINA TOMOOHBIC JEHCTBHS YEIOBEK IOABEPTacTCS MOPATHLHOMY
OCYKACHHUIO.

I[lo mepe  BO3pacTaHMs  HpPAaBCTBEHHOCTH  TIpaBa  OOHApY)XMBAE€TCSI  HEBO3MOXHOCTH
MPEHEOPESIKUTEIILHOTO OTHOIICHHS MHIANBUAYYMa K JIOOPOJIETENIN WK TIPEAO0CY AUTEIBHBIM MOCTyIKaM. Tak,
OH IIOCTETIEHHO ITOHWMAaeT, YTO HE HMeEeEeT MOpPaJbHOrO TpaBa COBEPIIATh AHAJIOTHYHOE JeiicTBue. B
pe3yJbTaTe MOBBIIIACTCS HPAaBCTBEHHAS! OTBETCTBEHHOCTh MHIMBHUAYYMa IEpPEl COBECTHIO M OOLIECTBOM 32
CBOM TIOCTYIIKH U AcicTBUA. [locienHee TOHATHE COCTOWT B HEPa3pBIBHOM CBsI3W CO ¢cBOOOmO#. Hackombko
IYXOBHOCTh M HDABCTBEHHOCTH 3aHIMAIOT HIMPOKOE MECTO B MIPaBE, HACTOIBKO BO3PACTAIOT POJIb U TIO3HIIUN
YeJIoBeKa B OOILECTBE U TPYIOBOH NeATEIBHOCTH, CBOOOE BOJH U BHIOODA.

Hu onuH nHIUBUAYYM HE OCTaeTCs B OOIECTBE B OIMHOYECTBE, OH JKUBET B OOIIEHWH M B3aWMOCBSI3U
C IPYTUMHU JIOABMHU. DTO TpeOyeT COrjacoBaHMs €ro MO3HMLUN ¢ MHTEPEeCaMH OKPY’KAIOIIUX, BHITIOJTHEHUS
OTIpeZieIeHHBIX 0053aTeNbCTB Tepen JoApMH. [IpaBo m Mopaib 3/1ecCh ABISIOTCS IBYMsS CBS3YIOIIMMHU
(dhopMamMu, peryJUpyIOIUMU B3aUMOOTHOIICHUs. Hamo mom4epkHyTh, YTO MPOLIECC PEANBHOTO BIIUSHUS
HPAaBCTBEHHOTO XapaKTepa MpaBa Ha CBOOOIY HE MPOUCXOIUT U30JIMPOBAHHO, OHO BBICTYIIAET COBMECTHO C
COLIMOKYJIbTYPHBIMU (haKTOpaMHU JTaHHOTO OOIIecTBa. B ATOM acmekTe OYeHb OOJBIIYI0 POJIb HUTPAIOT
MOKA3aTeJIM YPOBHS KyJbTYphl HacelneHus. Tak, Jake eCiu B MPABOBBIX HOPMAaX OTBOJMUTCS JIOCTATOYHOE
MECTO JYXOBHOCTH M HPaBCTBEHHOCTH, HO TIPH 3TOM HE Pa3BHBAETCA B HEOOXOIWMOW CTEIEHU KyJIbTypa
YJIEHOB OOILECTBA, TO 3TO HE MOXKET OKa3bIBaTh PeajlbHOE BO3ACHCTBIE HA pEaTU3alHi0 CBOOOIBI.

TecHoii cBsI3M  MOpaJIk ¥ TIpaBa OTBOIUTCS Ooibioe Mecto B dhuinocodun M. Kanra. McciaenoBarens
€ro TBOpYECTBa pycckuil ydeHblii E.Coll0OBbEB BBIABUTACT MBICIB O TOM, YTO BEIHKHNA HEMEIKHH PriIocod
CBSI3BIBAET BOEIMHO MIPABO M MOPaJIb, MPUXOANUT K MHEHHIO 00 MX B3aIMHOM JIONIOJTHEHUH W O0oTamieHnu |7,
ctp.189-190].

Bru3ocTh MOpay ¢ IpaBoOM U €T0 BIMSHUE XapaKTepHO Ui 00pa3a >KM3HU B BOCTOYHBIX CTpaHaXx.
OTHoIIeHNs JIOACH APYT K APYTY 3A€Ch B OTIWYHE OT 3amaja He HOCSIT KOPIOPaTHBHOTO xapakrepa. OHU
4acTO BBICTYIAIOT B JTUYHOM IUIAHE U BBIPAKAIOTCA B (hopMe CBA3U NBYX cTOpoH. C.XaauiioB CripaBeIIuBO
MOJIaraeT, 4TO TaKhe OTHOIICHHS OOJIbIIEe OMHMPAIOTCS Ha HPABCTBEHHOCTh M TPAAWIIMIO, YEM Ha IPaBOBBIC
HOpMBI. M Kak pe3yibTar, KaxIbli WHAWBHIYYM Ha BOCTOKE JOIDKEH 00pa3oBaTh CBOH OKPYIKAIOIIHIMA
JIOKaJTLHBIA MHUP U PEATM30BaTh CBOIO CBOOOY BHYTPH YCTaHOBUBIIUXCS oTHOIICHMH [10, cTp.172].

HecomHeHHO, KoTZia Takas CUTyalus NEPEXOJUT CBOM TPAHUIIBI, YTIIYOJSIOTCS Pa3iHyuusi MEXIY
JUYHOCTBHIO, OOIIECTBEHHOH KU3HBIO U TOCYAAPCTBOM. A 3TO CUMTAETCS HETIPHEMIIEMBIM JIT HOPMAIBHOTO
JIEMOKpaTHIecKoro rocyaapctBa. OmHako 3TOT (PakT HE HCKIIIOYaeT, Kak W Ha 3amajge HEYyKIOHHOTO
MOBBIIICHHSI yJISITBHOTO BeCa HPABCTBEHHOCTH B MPABOBOW CHCTEME BOCTOYHBIX CTpaH. JTa TEHJICHIIUS
0ojiee OTYETIIMBO MIPOCIEKHUBAECTCS B TOCYAapCTBaX, BOCCTAHOBHMBIIMX HAIMOHAJIHHYIO HE3aBHCHMOCTD.
3TO MOXXHO YBHJAETH B IOCJEIHEE BpeMsi U Ha mpumMepe AsepOaiiikana, Te OCYLIECTBISIIOTCS MPaBOBbIE
pedopmbl. CoBepIICHCTBYSI NEATEILHOCTh WHCTUTYTOB HAIIMOHATBHON TOCYAapCTBEHHOCTH, IMOBBIIIACTCS
YPOBEHb MOpPAJbHBIX OCHOB NPHHATBHIX 3aKOHOB. K TOMy ke, pacTteT oOIIeCTBEHHOE CO3HAHHE, MEHSETCS
OTHOIIIEHHUE JIFOJIEH K 3aKOHaM, pa3BUBAETCs MpaBoBas KyJbTypa. B cBoe Bpems X. I'pocu ykasbiBaji, 4TO
€CIIM YeJIOBEK HE OCYIIECTBISIET AESTEIHbHOCTh B COOTBETCTBHHM CO CBOMMH BO3MOXKHOCTSIMH, BHHA 32 3TO
JIKUT Ha €ro BOCHUTAHHOCTH WJIM HEJOCTaTKaxX OOIIECTBEHHBIX HMHCTUTYTOB. I[loaTOMy Tak Hao
BOCITUTHIBATh JIOACH W (DOPMHUPOBATH KA4eCTBO y OOIIECTBEHHBIX HHCTHUTYTOB, YTOOBI CBOOOITHBIA W
paccyIMTENbHBI deNOBEK 3aHsl mopobaroliee MecTo B obOmiectBe. B Takom ciydae coBMECTHOE
MIPO’KUBAHKE JIIOJICH CTAaHET CBOOOIHBIM M pallHOHAIBHBIM [2, cTp.225].

PazButHe TrOCYJapCTBEHHOCTH, HAIMOHAJBHOTO MBIIUICHHS B  COBPEMEHHOM  OOILECTBE,
(hopMupOBaHHE CaMOCO3HaHWs, CONMKEHNE MPABOBBIX HOPM C HPABCTBEHHBIMH HOPMaMH, TOBOPSI MHBIMHU
CJIOBAaMH, CO3/Ial0T OJArONpHUSATHBIC YCIIOBUS JUIS BO3PACTaHUS HPABCTBCHHOCTH IpaBa U YCKOPSIOT €ro
peanmzanuio. B Hacrosiimee BpeMsl pacHIMpSeTCs PETYIHMPYIOMIas poJib MPABOBBIX HOPM BO BCeX cdepax
00IIIeCTBEHHBIX OTHOIICHUH, HO 3TO HE 03HAYAET CYXEHIsI KpyTa BIMSHHS HPAaBCTBEHHBIX HOpM. Hamportus,
ceifyac M3MEpPEHHsI TYXOBHOCTH, MOPaIH Bce OOJbIle MPOHMWKAIOT BO BHYTPEHHEE COACp)KaHHE MPABOBBIX
HOpM. C ApYyTO#l CTOPOHBI, C TOYKH 3pEHUST MOPAITU KaKIBIHA MOCTYIIOK M JEHCTBHE B TOKE BPEMS TOJKHBI
OCMBICIIUBAThCS ¥ OIICHUBAaThCS B IUIOCKOCTH IPABOBOTO MbINUICHUS. B  oTMeueHHOM mporecce
CBOCOOPA3HOTO CONKEHHS M BIUSHUS APYT HA JIPyra poib OCHOBHOTO KPUTEPHS MTPaeT OICHKA YelIoBeKa
KaK KOHEUHOM IIeJIH, €T0 MpaBa ¥ CBOOOIbI, B3SATHIC B CIIUHCTBE.

Ha camom nerne, eIMHCTBO MpaBa ¥ MOPAJU CIIY>KUT CO3/IaHUIO0 TAPMOHHU MEXITY MHIUBUAYYMOM U
obrmrecTBoM. Peanm3anus nanHol (QyHKIMK TpeOyeT TOYHOTO ONpeIeICHUs U OLICHKU MECTa U POJIH ITpaBa u
MOpAaJI¥ B )KU3HU YeJIOBEKa U MacmTabax Bcero o0mecTBa. 31eCh OCHOBHAS 3a/1a4ya 3aKIF0YaeTCs B TOM, 4TO
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MPaBOBBIE HOPMBI SIBJISIIOTCSI OCHOBHBIM CPEICTBOM, PETYIUPYIOLUIMMHU OOIIECTBeHHBIE OTHOIIeHUI. OIHAKO,
KXl YEIOBEK OTJIMYAETCs] CBOEOOpasHeM B JKM3HU. TYT O4eHb OOJbIIOE MECTO 3aHMMAIOT JIMYHBIC
MOpaJIbHbIE KaueCTBa, HPABCTBEHHbIE uzaeanbl U yOexnaeHus. IlociaenHue ocTaBaiuch BHE IO 3PEHUS
MPaBOBBIX HOPM, OHU OTHOCHIIUCH K c(hepe HPaBCTBEHHOCTH.

31ech NPUXOIUTCS 3a0CTPUTh BHUMAaHUE U Ha JIPyroi yepTe Mopaiu rnpasa. Peus ueT o ToM, 4To noj
BIIUSTHUEM MOpPANBHBIX KPUTEPUEB U CY)KJIEHHUI BHOCSTCA OIpENEICHHbIE M3MEHEHUS W JIONOJHEHUS B
HOPMBI, OTPaHUYUBAIOIINE B IONTyCTUMBIX Ipesenax cBoOOLy yeaoBeka. MI3MeHeHs Takoro poja B HallleM
KOHTEKCTE MpHOOPETAIOT KpaiHe BaykHOe 3HadeHHe. OHM YKa3bIBalOT Ha PACTYLIYIO POJb HPAaBCTBEHHBIX
LEHHOCTEH B IPaBOBOM CO3HAHMM M IPAaBOBBIX HOpMax. VIMEHHO MOTOMY BBILIEYKa3aHHbII MOMEHT
BBICTYyNaeT Kak 3(QQEKTHUBHOE CpPEICTBO, COIJIACOBBIBAIOIIEE IPABOBbIE HOPMBI C HPABCTBEHHBIMHU
KpUTEPUSAMH, HE JOMYCKAIOUIMMHU IIPOTUBOPEUNH MEXTY HUMH

Bce 310 noka3biBaeT, 4YTO B COBPEMEHHOM MPABOBOM CHUCTEME MOpallb HE BBICTYINAET KaK HJIes, OHa
BIIUSIET HA PEabHOE COAEP KaHNE IPABOBBIX HOpM. B HacTosmee BpeMsi MOpallbHbIE KpUTEPUU U U3MEPEHUS
BBIP@)KAIOTCSI HE TOJBKO B HOPMAaTHBHBIX JOKYMEHTaX, HO U B Apyrux cdepax mnpasa (pa3inudHbIX 3aKOHAX,
MPUHUMAEMBIX TOCYAapCTBOM, CyAeOHBIX pelIeHusX U T.1.). Heo0XoqumMo OTMETHTh, 4TO B COBPEMEHHOM
MHUpE OIIYLIAETCSl OYEHb CEPbe3HBIH IpPOrpecc B IPUHATHM IPAaBOBBIX HOPM, a 3TO B CBOI OuYEpelb
OKa3bIBAaeT CTUMYJIMPYIOIIEE BO3AEHCTBHE Ha IOBBIILICHUE HPABCTBEHHOCTH B IpaBe. B naHHbI nepuon Ha
(oHE TPOHMCXOAAIIMX TMPOLECCOB TJI00aNM3alMd M WHTETPAlldH, YKPEIUICHHS BCECTOPOHHETO
COTPYIHHYECTBA MEXAY TIOCyAapcTBaMu HaOiromaercss CONIMKEHHWE MO3MLUI B IIOHMMAaHMM IIpaBa U
cBoOOABl. B pesynbrare NpPUHUMAIOTCS TPABOBBIE JOKYMEHTHI DPETHMOHAJIBHOTO M MEXKAYHapOTHOTO
MaciuTa0oB, Ile 3HAYUTEIbLHOE MECTO OTBOAUTCS JTYXOBHOMY, HPaBCTBEHHOMY colepxkaHHi0 mpaBa. C
JOpyroll CTOPOHBI, B COBPEMEHHBIH MepHojA (OpPMHUPYEMble HOBBIE HPABCTBEHHBIC TEOPHUH JOTOIHSIOTCS
OOJIBIIIMM PAaLIMOHANBHBIM COJEpP)KaHUEM, Il IIUPOKO IPEACTaBICHbI HOPMBI OOILEro Xapakrepa. IJTH
TEOpPHH TMPHUBIIEKAIOT BHUMaHUEe Oa3WpoBaHHEM Ha TPAAWLMIX MPOCBELICHMS, YBaAXCHHEM K MHEHHAM WU
npemiokeHusaM apyrux sonedt [3, crp.80]. JlaHHas TeHAEHUMST WIPAeT POJIb BaXKHOro QaxTopa,
IPUIAIOLIETO0 HPAaBCTBEHHOCTD IIPaBYy.

B kaxIoM IMBHIM30BaHHOM OOIIECTBE pa3IMYHbIE CTOPOHBI B3aWMOOTHOLICHHH PETyIUPYIOTCS
IIOCPEJICTBOM IIPaBOBBIX HOpM. HempeMeHHO Hano yka3aTb, UTO 3TH HOpPMbI Aar0T 3¢ddekrt, oboramasce
HpPaBCTBEHHBIMU HOpMaMu. CoOJIoieHUe UX YETIOBEKOM ITPOUCXOIUT HE TIOJ] BIUSHUEM IIOCTOPOHHEH CHIIBI,
a U3 BHyTpeHHUX norpeOHocTeil. Takum 00pa3oM, OTKPBIBAIOTCSI HOBBIE BO3MOXKHOCTHU 7S €ro cBoOobl. B
Hallly BIOXy Mepexoja K CHUCTeME OTKPHITHIX OOIIECTBEHHBIX OTHOLICHHWH, CTPOMTENILCTBA IPABOBOTO
rocyJapcTBa 0oNbplLIOe 3HaYCHUE MPHOOPETaeT HPaBCTBEHHOCTh NPUHYAUTENBHBIX HOPM. VICKITIOUUTEIBHYIO
0COOEHHOCTh 37IECh MMEIOT IPOBOJMMBIE IPaBOBbIE pedOPMBbI, B LIEJIOM COBEPLICHCTBOBAHUE IPABOBOM
cucremsl. [lo Mepe MHTEHCH(UKAIIMK 3TOTO IMpolecca PacTeT CyTh, BOCIUTATEIbHOE 3HAUCHHE MTPABOBBIX
HOpM. B cBoro ouepenp, 3TO OKa3blBaeT CTUMYJMPYIOLIEE BIMSHME Ha DPa3BUTHE CBOOOIBI YENIOBEKA.
OTMedeHHOe TI0JI0KEeHHE 00yCIaBIMBACTCS TEM, UTO B YCIOBUSIX HAlMOHAILHON TOCYAapCTBEHHOCTH MPABO
u cBoOola MOpalu HaxOAATCS B TECHOW CBsI3U. A HPaBCTBEHHOCTb IIpaBa, BBIPAXKAIOIAS UX CIUSHHUE,
o0ecreunBaeT Hepa3phIBHOE €AWHCTBO (POPM CO3HaHUS W cBOOOABI. Hapsany ¢ 3TUM Hamo y4MTHIBaTh, UTO,
KaKk M BO MHOTMX APYIMX BOIIPOCAX, YBEJINYEHUE HPABCTBEHHOCTH B IPaBE M €ro BIMSHUE HA CBOOOAY
CTAJIKUBAETCSl C ONpPENENIEHHBIMU TPYIHOCTSIMHM B YCJIOBUSX TpaHC(OpMaly IPOLECCOB, MEPEKUBAEMBIX
CTpaHaMH Ha MOCTCOBETCKOM IPOCTPAHCTBE. DTO OOYCIABIMBAETCS TE€M, YTO HPOSIBIISIOIIMECS BO BpeMs
Iepexoia OT TOTAJIUTAPHOIO PEXHMMa K OTKPHITOMY OOLIECTBY HEraTHUBHbBIC SBJIEHUS CTaBAT NOXA yIap
TYMaHHCTHYECKHE WU CBOOOIBI, BEICOKYI0 HPaBCTBEHHOCTD, JOOPOCOBECTHOCTD M CIIPaBeIMBOCTh. VIHOM
pa3 B YCJIOBHAX PBHIHOYHBIX OTHOILIEHWH CBOOOJa BbIOOpa uesioBeKa IIPEJCTaBIsIETCs Kak cBoOoza
Ha/yBaTeIbCTBA, 000ralIeHNs JIOKHBIM myTeM [4, cTp.114].

EcrecTBeHHO, MOJOOHOE MOJIOKEHUE B OIIPEEIICHHOMN CTEIEHU OKa3bIBaeT CAEPKUBAIOILEE BIUSHHUE
Ha 00OCHOBaHHOCTb IIPAaBOBOI CHCTEMBbI Ha TyXOBHOCTb M HPABCTBEHHOCTb. A IOCIIEIHEE TaKXKe 3aTPyAHAET
mporecc pasBUTHsA CcBOOOABL.. B TOW WM MHOH CTemeHW 3TO OOCTOSTEIBCTBO CKa3bIBACTCA Ha BCEX
pecrryonmukax OpiBmiero CCCP. beuto Ol HEBEepHO yTBEp)KImaTh, 4TO B A3zepOaiipkaHe 3TOT IIpolecc
npuoOpen xapaktepuyio ¢opmy. Ham Hapon TecHo cBsizan ¢ Tpaaunusimu JpeBHero Boctoka, Ha
JESITeNbHOCTD U MOBEIEHHE JIIOACH MPOJOKAIOT OKa3bIBaTh CBOE BIIMSIHUE TAKXKE JTYXOBHO-HPaBCTBEHHBIE
LEeHHOCTU. BmecTe ¢ Tem, 1 HaI Hapoa He 00OILIH CTOPOHOH TPYAHOCTH MEpeXoia OT 3aKPHITOTO O0IIECTBa
K CHCTEME OTKPBITBIX OOIIECTBEHHbIX OTHOIIEGHUM, MEJIEHHOE OCBOEHHE IPEUMYILECTB CBOOOIbI,
OTpHLATENbHBIE TIOCIEACTBUS, BBI3BAHHBIE HEAOCTATOYHBIM YTBEPXKACHHEM CBOOOABI B OOLIECTBEHHOM
CO3HaHMH. B menoM, B ryMaHHCTHYECKOH NPaBOBOM CHCTEME HAIIEH CTpaHbl HEYKJIOHHO MOBBIMIAIOTCS
BIMSIHUE U POJIb TYyXOBHO-HPaBCTBEHHBIX LieHHOcTed. HeoOXonuMo OTMETHTh, UYTO 3TO HE IPOSBIIAETCS
JIUIIb KaKOW-TO OJHOW 4epTod. DTO TakKe aKTUBHO IPOHUKAET BO BHYTPEHHEE COJEp)KaHUE IpaBa, BCE
LIMpe OTpakaeTcs B CTaHIapTax M HOPMAaTHUBHO-NpPaBOBbIX akTax. OcyumiecTBisieMble B AsepOaiixaHe
paBoBbIE peOPMBI CO3AAI0T OJIArONPHUATHBIC YCIOBUS A5l HHTCHCU(HUKALMHA JaHHOTO Mpoliecca.

IIpoBeneHHBbIN aHaNIN3 IOKA3bIBAET, YTO JOIOJIHEHUE IIPaBa HPAaBCTBEHHBIM COAEP)KAHHEM CO3JaeT
Ha/IC)KHYIO0 OCHOBY AJISl CTAOMIIBHOTO Pa3BUTUSI cBOOOMB YenoBeka. Hago yuuTrIBaTh, YTO B COBPEMEHHBIH
MepUO] BCECTOPOHHHUE MPOLECCH INTo0an3ani 00yCIaBIuBalOT HWHTETPALUIO CTPaH U HAPOJOB MO BCEM
OCHOBHBIM HAaIlpaBJICHUSIM OOIIECTBEHHOM KU3HU. DTO COMKEHNE CONPOBOXKIAACTCS MOBBIIICHHEM OOIIEro
Oamanca mpaB u cBobox. Hapsimy ¢ 3TUM  HpaBCTBEHHOCTh IIpaBa, IJIyOMHA NPOHUKHOBEHUS
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HPAaBCTBCHHOCTH B €r0 COJCPKaHWE HE OrPaHWYHMBACTCS JIUIIb HAI[MOHAIBHBIMH U PETHOHAIBLHBIMH
rpaHUIlaMH, a [pPHOOpeTaeT MEXKIAYHAPOAHBIH MacmrTad. OTO 3aHMMaeT Bce OoNblle MecTa B
MEXIYHApOJHBIX JOKyMEHTax, PEryJupyIOIINX IMpaBa M CBOOOABI denoBeka. J[aHHOEe 00CTOSTETHCTBO
MOCTETIEHHO MPUOIIKAET YEI0BEYECTBO K MOMITMHHOMY HJIeaTy CBOOOJIBI.
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B3anmocBsa3b Bo3pacTaieid HpABCTBEHHOCTH MPaBa co CBO0OA0M
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HaxusiBanckuii ['ocynapctBenHsiit YuuBepceutet, PeciyOnuka AzepOaiikan

AHHoTanus: B craThe paccMaTpuBarOTCS OCHOBHBIE HANPABJICHUS HPAaBCTBEHHOCTH IMpaBa B COBPEMEHHOM
obmectBe. MccnemyeTcst peanm3anysi B3aWMOCBSI3M HPABCTBEHHOCTH M CBOOOJIBI B IIPABOBOM CHCTEME,
PacKphIBalOTCS MECTO W POJb HPABCTBEHHOCTH B COJACPKAHMU TMPaBOBBIX HOpM. (OOOCHOBBIBaeTCH
HE00XO0IUMOCTh OOJBIIETO BRIPAXKECHUST CBOOOIBI MEX Ty (hopMaMH OOIIECTBEHHOTO CO3HAHUS MIMEHHO M3-32
MIPUPOJIBI U CYTH HPAaBCTBEHHOCTH.

B craThe ananm3mpyeTcs MEXaHU3M BIHSIHHSI HDABCTBEHHOCTH IpaBa Ha CBOOO/Y, YKa3bIBAETCS, UYTO OHA 110
CBOCH CYTHM OKa3bIBaCT IOJMTUYCCKOE BIIMSHHC HAa Pa3BUTHE CBOOOMBI, OJHAKO IPOIECC peaTH3alliu
BITUSTHUSI HDABCTBEHHOTO XapakTepa MpaBa Ha CBOOOY HE MPOXOIUT W30JIMPOBAHHO, & BRICTYTAET B €INHON
LIENHU C COIMOKYJIBbTYPHBIMH (haKTOpaMH CYIIECTBYIONIETO 0o0mecTBa. B 3TOM OTHOIIEHHH 0YeHb OOJIBIIYIO
POJIb UTPAIOT TOKA3aTeIN YPOBHS KYJIbTYPBI HacelneHUs. Eciiu KyIbTypa YICHOB OOIECTBA HE Pa3BUBACTCS
B JIOCTAaTOYHOH CTENCHHW, HPAaBCTBEHHOCTh HE MOMKET OKa3bIBaTh CHUJIBHOE BO3JICHCTBUE HA PEANIU3AIIUIO
cB00O0BI. BIM30CTh HPABCTBEHHOCTH C MPaBOM W e€ BIHAHKE Oojiee XapaKTepHO AJs o0pas3a >KM3HM Ha
Bocroke. [lomonHeHue mpaBa HpaBCTBEHHBIM COJIEPKaHUEM NPEIOCTABISACT HAJACKHYIO TApPAHTHUIO PA3BUTH
cBOOO/BI M CTa0MIILHOCTH. B CTaTbe Takke YKa3bIBae€TCSA, YTO MPOBOJMMBIE B TIOCICIHUE TOJbI B
Azepbaiikane TMpaBoBble pedOpMBI COBEPIICHCTBYIOT JESTENbHOCTh WHCTHUTYTOB HAaIllMOHAIHHOU
TOCy/IJapCTBEHHOCTH, B PE3yJIbTAaTe Yero IOBBIMIAIOTCS TyXOBHO-HPAaBCTBEHHBIE OCHOBBI IPUHUMAEMBIX
3aKOHOB, YPOBEHb OOIIECTBEHHOTO CO3HaHWA. [IpM 3TOM MeEHSETCS  OTHOIICHHWE JIOACH K 3aKOHaM,
pa3BHUBaeTCs MPaBOBask KyJIbTypa.

KiioueBnle ciioBa: ImpaBo, MpaBOBbLIC HOPMbI, HPABCTBECHHOCTL IIpaBa, HPAaBCTBECHHOCTH, MOPAJIbHBIC HOPMBI,
HPAaBCTBCHHOC CO3HAHUC, 03060;[21, BJIMAHNUC HPAaBCTBCHHOCTH IIpaBa Ha CB060,Z[y
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Abstract: Now Ukraine, finding oneself in the difficult political and economic situation, has identified its strategic
reference-point in the plane of systematic socio-economic reforms. Realization of chosen vector of development
involves the review of the conceptual positions of the law and order in all without an exception spheres of vital
functions of Ukrainian society, first of all - organizational principles of economic (of sphere of menage) sphere and
consequently its normatively-legal providing, as known, that one of the major pre-conditions of effective development
of property turnover of any state is the balance of public relations in the public relations in the field of a menage,
exactly an economy and sphere of menage are called to provide financial and economic stability and effective socio-
economic development of any country. Implementation of defined objectives impossible without taking into account,
from one side, already formed normatively-legal traditions spheres of menage, that Ukraine got for history of the
independence, and from other - international legal standards that, at least, will allow to intensify the mutual relations of
Ukraine and Ukrainian subjects of menage with other states and foreign subjects of menage. Such tendency will meet
the chosen vector of development of our state, including will assist realization of provisions of Agreement about an
association between Ukraine and EU, and accordingly - to providing of intensification of relations between her
participants. Achieving a balance of public relations in the field of a menage, financial, economic stability and further
socio-economic development of Ukraine is possible only on condition of creation and maintenance of proper harmony
and unification legislation in the field of corresponding sphere. In connection with this, authors are outline the question
of definition of vector of reformation and improvement of the normatively-legal providing of sphere of menage and
commercial relations in Ukraine, and also draws attention to a number of problems of theoretical and practical character
of corresponding sphere.

Keywords: reformation and improvement of the normatively-legal providing of sphere of menage; economy; of sphere
of menage; commercial relations; commercial law; commercial legislation; reforms; reformation of the legal system;
reformation and improvement of the commercial legislation.

BeszanepeunnM € Toil (akT, MO OAHIEI 3 HAWBAXIMBIILIKX MEPEAYMOB €(EKTHBHOTO PO3BHUTKY
MaiHOBOTO 000poTy Oymb-sKOi JepkaBu € 30aJaHCOBAHICTh CYCIHUIBHHUX BITHOCHH Y  cdepi
rocrogapioBanai. Came eKOHOMiKa Ta cdepa rocrnoJaploBaHHs, SIK 1l CKIaJ0Ba, MOKIMKaHI 3a0e3MeYnTH
(IHAHCOBO-EKOHOMIYHY CTA0IIbHICTh Ta €(hEKTUBHUHI COLIAIbHO-CKOHOMIYHUN PO3BUTOK Oy Ib-KO1 KpaiHu.
[Ipy tpoMy OUYEBHAHO, L0 IOCATHEHHS OKPECIEHMX 30alaHCOBAaHOCTI CYCHUIBHHX BIJHOCHH y cdepi
rOCTIOapIoBaHHs, (PIHAHCOBO-CKOHOMIYHOI CTAaOITFHOCTI Ta TIOMAJBIIOTO  COIIabHO-eKOHOMIYHOTO
PO3BHUTKY MOJKJIMBE JIMIIE 32 YMOBH CTBOPCHHS H 3a0e3MeUeHHs] HAJIECKHOI TrapMoOHIii Ta yHi(IKOBaHOCTI
3aKOHOJABCTBA Y BiANOBiJHIN cdepi, IKe Y CBOil CyTHOCTI CTBOpIOBajio O e()eKTUBHE Ta aJeKBaTHE IpaBOBE
nore. IIpu 1bOMy a/IeKBaTHICTb Ta eEKTHBHICTH 03HAYAE, IO PABOBE PETYIIOBAHHS CYCIIIBHIX BiTHOCHH
MOBHHHO BiITIOBIAaTH 3MICTy TaKMX BIJTHOCHH i CTBOPIOBATH MPOCTIp AJISl IXHBOTO PO3BUTKY A0 MEKi MTOBHOT
peaiizarii HaIBHOTO y HHUX ITOTEHINay.

Hapaszi 3aranpHOBimomo, mo VYKpaiHa ONWHHWJIAcS B yMOBax JOCUTh CKJIAgHOI MOJITHYHOI Ta
€KOHOMIYHOI CHTyaIlii, Kka BUMarae CBOTO MaKCHMAaJIbHO INBHJIKOTO pearyBaHHS 31 CTOPOHHU DPi3HOPIIHIX
COLiJIbHUX 1HCTUTYLIH, y nepily 4epry — camoi IepKaBu B 0co0i BIaJHUX OpraHiB, 3 METOIO MiHiMi3awii
JFOJICHKHX, (hiHAHCOBO-EKOHOMIYHMX, COLIAIBHUX Ta IHIINX yrpar. Ilpudomy Take pearyBaHHS, sK
YABIIAETECS, TIOBUHHO CTOCYBATHCS BCIX 0e3 BUHATKY Chep JKHTTEMISIBHOCTI yKPaiHCHKOro CyCIiibeTBa Ta
HOJIATAaTH B MEpIIy 4epry B MpodeciiiHO-3Ba)KeHOMY Ta BHCOKO-IHTEIEKTyaIbHOMY IiIXO/i 10 HAJIEKHOTO
npoBeneHHs epeKTUBHUX pedopM y HaIlli AeprKaBi.

Kpim Toro, HEOOXimHICTh TEPETIAAy KOHIENTYaIhbHHX OCHOB TIPABOIOPSAKY B HAIIA IepikaBi
00yMOBIIeHa MOJANIBIIOK 1HTErpaliel0 YKpaiHH y CBITOBE €KOHOMIYHE CIIIBTOBAPHCTBO Ta PO3BUTKOM il
C€KOHOMIYHOI CIIBIpAlll 3 IHIIMMH JEpKaBaMM CBITY, IO, SIK JTyMaeThCs, HEMOXIMBO 0e3 iHTeHCHpiKarii
B3a€MOBITHOCHH YKpaiHCBKHUX Cy0’ €KTiB €KOHOMI4HOI cepH 3 iHO3EMHHMHU MapTHEPaMH Ta BiAMOBIAHUM
PO3BUTKOM AaKTHBHOTO OOMiHY KamiTajioM, TOBapaMH, IOCIyraMu, poOOUYOI0 CHJIOK, e(EeKTHBHUMHU
TpaHcepaMu TEXHOJIOTIH, 3ayYeHHIM 1HO3EMHHUX 1HBECTHIIIH TOIIO.

OueBuaHO, IO HEOOXiAHOIO YMOBOIO OKpPECIEHHX TMpOLEciB Mae OyTH HaJeKHE IpaBoOBE
3a0e3nmedyeHHs]  eKOHOMIWHOi  (Tocmomapcbkoi) cdepm Ha  BCiX  piBHAX, 30Kpema, SK §
BHYTPIITHLOEKOHOMIYHUX, TaK 1 30BHIIIHLOEKOHOMIYHUX BiAHOCHHAX.
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3 mpUBOIY 3a3HAYCHOIO HE MOYKHA OOINTH yBaroo i Beryn Ykpainu 10 CBiTOBOI opraHi3aliii TOprisii
(COT), a Takox €C, 3 orysiay Ha o Iie OUTHIT 0COOTUBOI aKTYaIBHOCTI HaOyBAIOTh TUTAHHS aJICKBATHOTO
MIPaBOBOTO PETYJIIOBAHHS CYCITITLHUX BIIHOCHH, V T. 4. 1 TOCIIOAAPCHKUX, OCKIIBKHA YKpaiHa B3sia Ha cebe
BiJNOBiZHI 3000B’I3aHHS TapMOHI3YBaTH CBOE TOCMOJAapChKe Ta iHIIe 3akoHOoAaBcTBO 3 BuMoramu COT Ta
3aKOoHOAaBCTBOM €Bpomneiickkoro Corozy. Cmig 3adikcyBaTd, IO MiSUIBHICTH IOJO0 TrapMOHI3alli
TOCHOAAPCHKOTO Ta IHIIOrO 3aKOHOJABCTBAa [0 BUMOI 3aKoHOJaBcTBa €Bpomeicbkoro Corozy Oyna
3anpoBamkeHa 1me B 2004 pori 3 mpudHATTSIM 3akoHy Ykpainu «[Ipo 3arampHOmep:kaBHY MporpaMmy
ajanrarii 3aKOHOJIaBCTBa YKpaiHu J0 3aKoHOJaBcTBa €Bporneiickkoro Corw3y» Bix 18 6epesns 2004 p. Ne
1629-1V. 3okpema, MOJTOKEHHIMH 3a3HAYCHOTO 3aKOHOJABUYOTO aKTy Tepen0avacTbes MOSTATHUM MPOIIeC
NPUBEICHHS 3aKOHIB YKpaiHM Ta IHIIMX HOPMATHUBHO-NIPABOBUX AakKTiB y BIANOBIOHICTH 13 MPaBOBOIO
cucteMoro €porneticekkoro Coro3y, sKa Ha3MBAETHhCS «acquis communautaire». Ilpu mpoMy MeTOr0 TakKoi
ajanTauii 3aKOHOIABCTBa YKpaiHH A0 3aKOHOJaBCTBa €Bpornelchkoro Colo3y € TOCATHEHHS BiNOBITHOCTI
MpaBoOBOi CHUCTEMH YKpaiHMm «acquis communautaire» 3 ypaxyBaHHAM KpPHUTEpIiiB, IO BHCYBAIOThLCS
€BponeiicbkuM CoI030M 10 JepiKaB, SIKi MalOTh HaMip BCTYIIUTH JO HHOTO.

Hapasi nmuranns npuBeneHHS HOPMATHBHO-TIPABOBUX aKTIB YKpaiHW y BIAMOBIAHICTH i3 TPaBOBOIO
cucteMoro €pporneticekoro Coro3y («acquis communautaire») cTOiTh JOCHTb TOCTPO, OCKUTBKH 21 Oepe3Hs
2014 p. mig gyac IlozaueproBoro Camity Ykpaina — €C Oyino mianucaHo NOJITUYHY YaCTHHY YTOIH PO
acoriariro Mixk Ykpainoto ta €C, a 27 gepBus 2014 p. B xoxui 3acimanns Pagu €C Ipesunentom Yipainu 1.
[opomenkom Ta KepiBHUITBOM €Bporeiicbkoro Coro3y 1 riaBaMu JepkaB Ta ypaiB 28 nep:kaB — 4ieHIB
€C Oyna mignucaHa eKOHOMiuHA dacTuHa 1miei Yromm. 16 Bepecus 2014 p. BerOBHa Pana Ykpaiam Ta
€pponelicekuil IlapaamMeHT CHHXPOHHO paTI/I(bleBaﬂH VYromy mpo acoumiamiro Mk YkpaiHooo ta €C.
Ykpaincbka CTOpoHa mepenana 10 AenOo3UTapiio parudikariiini TpaMOTH 1 3aBepIliia TAKUM YUHOM BCi
BHYTPIIITHBOJICPXKABHI MPOIICTYPH.

TakuMm wwmHOM, 3 OnmHi€l CTOpPOHM, YKpaiHa BU3HAUYWIA CBI CTpaTETiYHUNA OPIEHTHP y IUTONTHHI
CUCTEMHHUX COIIaJIbHO-CKOHOMIYHHX pedopM. Peaizariii BimoBiHO 00paHOT0 HAIIOW ACPKABOIO BEKTOPY
PO3BHUTKY mepezbadae Meperisil KOHUCNTYalbHUX HOIOKEHb NPABOIOPSIKY B y01x 0e3 BHHATKY cdepax
JKUTTEMISIMBHOCTI - YKPaiHCBKOTO CyCl‘IlJ‘ILCTBa B TIEpUIy Yepry — OpraHizalliiHuX 3acaJl €KOHOMIYHOI
(rocmmomapcrkoi) chepu Ta BiAIOBIAHOrO i HOPMAaTHBHO-TIPABOBOTO 3a0€3IECUCHHS.

3 iHIIOT CTOPOHH, peati3allisi OKPeCICHOTo OPIEHTUPY HEMOXIIMBA 0€3 ypaxyBaHHs BKe CHOPMOBAHHUX
HOPMATHBHO-TIPABOBUX TPATUITIH c@epn TOCTIONapPIOBaHHS, SKUX YKpaiHa Hamdama 3a iCTOpilo CBOEQ
He3anexHocti. [lpy npoMy MoBa WHaeTbes fK PO HOPMATHBHO-IPABOBHi Oasuc q)yHKmOHyBaHHs[
TOCHOAAPCHKOI cepu Halloi JAepiKaBH, SIKUM Hapasi € TOCIoAapchKe 3aKOHOJABCTBO, TaK 1 MPo HaaOaHHS
rOCIIOIapChKO-TIPABOBOT JIOKTPUHH YKpaTHCHKOTO TpaBa.

TakuM ywHOM, 3iHCHEHHS pedopMaIlifHUX TPOIECIB IMOJ0 MPAaBOBOTO MO HAIIOl JepKaBU
MMOBUHHO 3a0e3MevyBaTHCs 3 ypaxXyBaHHIM KOHIIEITyaIbHUX 3acaj] OCTAHHBOTO, 1110, K YSABISETHCS, 3 OJHIET
CTOPOHH, HaJacTb 3MOTY 3PO3YMITH CYTHICTh Ta CHUCTEMY BXE ICHYIOUOro B YKpaiHi rocroJapchbKOro
MIPaBOTIOPSAIKY 3arajoM, a 3 IHIOI — CHOPUATAME OLIBII 3BaAKCHOMY, BHCOKOIHTEIEKTYaIhbHOMY Ta
e(eKTUBHOMY PO3paxyHKy HacHilKiB BiAMOBiAHUX TpaHchopMamiiHUX MpoLeciB, 3a0e3NeueHHI0
JIOCSITHEHHSI BHCOKHX iX pe3yJbTaTiB Ta MiHIMi3amii HETaTHBHHUX HACHIIKIB BiJ peaji3amii BIATOBITHHX
pedopm.

Bemyun MoBy mmpo pedopMyBaHHS Ta yIOCKOHAJEHHS HOPMAaTHBHO-TIPABOBOTO 3abe3mnedeHHs chepu
TOCIIOIaPIOBAHHS Ta TOCMOIAPCHKUX BiTHOCHH B YKpaiHi, 3a3HAYMMO, 1110 Ha 0COOJIMBY YBary 3aciIyroBYIOTh
MpoOJIEMHI IHUTAaHHS IPAaBOBOrO XapakTepy Iiei cdepH, OCKIIbKHM IIJIKOM OYEBHUIHO, IO caMi 10 coOi
YIOCKOHAJICHHS Ta ped)opMyBaHHs 3aKOHOJIABCTBA Y CBOIM METi CHPSIMOBaHI Ha BUPIIICHHS Ta YCYHCHHS
BIIMTOBITHUX TPOOJIEMHUX TTUTaHb.

3BepTarouuch A0 aHalily YWHHOIO TOCHOJApChKOTO 3aKOHOJABCTBA, a TAaKOX Pi3HOTATY3€BHX
HayKOBHX HaA0aHb, MOKHA OKPECIHUTH ITHUPOKE KOJO MPOOJIIEM TEOPETHIHOTO Ta MPAKTUYHOTO XapaKTepy
MIPaBOBOTO 3a0e3neueHHs c(hepr TOCMOAapIOBaHHS Ta TOCIOAPCHKUX BiMHOCHH. JIOIMIBHO 3yMUHUTHCS Ha
HaHOUTBIN 3araJIbHUX 3 HUX, SKi BU3HAYAIOTh Ta CTOCYIOTHCA (PYHIaMEHTaIbHHMX 1 CTpATETiYHHX 3acajl Ta
KOHIIETIIIIH TOCTIOIaPCHKOTO MPaBOIIOPSIIKY HAIO1 IeprKaBH.

3akoHOAaBeIb, OCPyYH IO yBaru JUHAMIKY PO3BHTKY HAIIOI JIEp)KaBW Ta ii MpaBOBOI CHCTEMHU B
YMOBax TEPEXiTHOTO TMEpioAy, HaMaraBcs «iTH B HOTY» 3 TaKOI TCHACHITIEIO, THM CaMHM 3a0e3nedyroun
JUHAMIYHICTh TOCIIOAAPCHKOIO 3aKOHOAABCTBA, SIKE 0 MaKCHUMalbHO €(EeKTHBHO BPETrYJIbOBYBaJo cdepy
rocroapoBaHHs. Pa3oM 3 TUM, SIK CBITUMTH MPAKTHKA peajtizarlii HOpM BIIIIOBITHOTO 3aKOHOIABCTBA, OYyIIO

JIONYIIEHO 3HAYHY KUTBKICTH TOMHIOK Ta CTBOPEHO HH3KY NPOTAIMH y TNPaBOBOMY pErysiOBaHHI
BIANOBIAHOI Cepu. SK yABIAETECS, JOCHTH YACTO OKPECIeHAa TCHICHIIsA Oylna 3yMOBJIEHA BIACYTHICTIO
BPaxXyBaHHs HANPALIOBAHb TOCIOJAPCHKO-NPABOBOI JOKTPHHH, ska Hapasi, K i pamme HAMAaraeThCs
BHSIBJISITH BIAIOBIAHI IPOTATMHM Ta HEJOCKOHANOCTI i, BIATOBIAHO — 3HAXOAMTH LIIAXH iX BHPIMICHHS.
Binbire Toro, MokHa CTBEp/DKYBATH, L0 NPAaBOBA JOKTPHHA B 0COOI MPOBIHAX CKCIIEPTIB y raysi npasa
HAMAra€ThCsi CKOHCTPYIOBATH CBOTO POAY «ifica» NPABOBOTO PEry/IIOBAHHA CYCIIUIBHUX BIXHOCHH, y
JTAHOMY BHITJIKy — TOCIOJIAPCHKUX (€KOHOMIYHUX ). BiMOBiTHI KOHCTPYKITii 3HAXOSATh CBOE BiJ3epKAIICHHS
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B MEpIIy Yepry B TOCIOAAPCHKOMY IpaBi SK HayIli, a TAKOXK y TOCIOJApChKOMY TIpaBi SK Tramxy3i Ipasa
VYkpainu Ta K HaBYAIbHIN JUCIUTLTIHI.

Ilepen Tum sK mepedTH 10 Oe3MOCepeqHBOT0 OKPECIEHHS TOCHOJapChKO-TIPAaBOBOBHX MPOOIEeM
TEOPETUYHOTO Ta MPAKTUYHOTO XapakTepy NpPaBOBOrO 3a0e3leyeHHs c(epu TOCMONaplOBaHHS Ta
TOCTIOZAPCHKUX BiTHOCHH, CJiJl 3adiKCyBaTH, MO TOCMOJAPChKE 3aKOHOJABCTBO € OCHOBHUM JKEPEIOM
(¢opmoro) rocmonaperkoro mpasa. IIpu mbOMy, BUXOASYH 3 PO3YMIHHS MOCHOAAPCHKOIO IMpaBa sSK Taiysi
MpaBa, M0 SBJISIE COOOI0 CYKYIHICTh PABOBUX HOPM IIIOJIO PETYIIOBAHHS I'OCMOIAPCHKUX BITHOCHH, MOXKHA
OPUATH [0 JIOTIYHOTO BUCHOBKY, LIO TOCHOJApChKE 3aKOHOAABCTBO — 1€ y CBOIH CYTHOCTI CYKYIHIiCTh
HOPMATHBHUX aKTiB, B IKHX MICTATHCS BKa3aHi HOPMHU.

B cywyacHux ymoBax, rocHofapcbKe 3aKOHOJABCTBO € €JMHMM ISl BCiel KpaiHH, a HOro HOpMHU
3HaXOAATh CBOE BiI3EpKAIICHHS B 3aKOHAX Ta IMI3aKOHHUX HOPMATHUBHO-NIPABOBUX aKTax, IPOBITHE MicCIie
cepel SIKUX HaJIeKUTh KOOU(PIKOBAHOMY aKTy rOCIIOJAPCHKOro 3aKOHOAABCTBa — [ ocrogapchKoMy KOIEKCY
VYkpaian (gam — 'K Ykpaian).

3 1mpOro mMpHUBOAY OJpa3y 3a3HAuYMMO, IO Hapa3i JOCUTh AaKTyaJbHUM 3aJUILAETHCS MUTAHHS
YIOCKOHAJIGHHS TOCIIOAAPCHKOTO 3aKOHONABCTBA SK B YaCTHWHI Horo 3MmicTy, Tak i dopmu. [Ipu mpomy
3BepTae Ha cebc¢ yBary Ta OOCTaBHHA, IO Hapasl BIACYTHIM €IUHMIA MiIXil A0 BUPIIICHHS 3a3HAYCHOIO
MUTaHHSL.

Ha nmamry mymKy, BUpIIIyBaTH OKpECICHY MPOOJIeMy Ciia, TMOTOKYIOYHCH 3 BUCIOBIeHUM B. C.
[IlepOuHOIO TBEPIKEHHSAM IPO TE€, IO Yy MUTaHHI BIOCKOHAJEHHS TOCMOJAPCHKOTO 3aKOHOAABCTBA MOBA
MMOBUHHA WTH TPO J[Ba TOJIOBHUX HAPAMKH:

- ynockoHaneHas HopMm 'K Ykpainu nuisxom: no-nepiie, yHUKHEHHS HEBUIIPABIAHOTO TyOIIOBaHHS B
I'K Vkpainu nonoxens LuBiapHOTO KOMeKkey YKpaidu, SKIIO 11e He BUKIMKAHO OCOOIMBOCTIMH IIPaBOBOTO
pEryJIIOBaHHS MEBHUX TOCHONAPCHKUX BiIHOCWH; MO-Ipyre, PO3LMIMPEeHHs chepu MpaBOBOTO PEryJtOBaHHSI
rocrmogapchbkux BimHOcWH HOopMamu ['K VYkpainm (y ToMy dHMcli — 3a paxyHOK BWIYYCHHS HOPM
«rOCHOJAapCHKO-MPAaBOBOTO CIPAMYBaHHSD) 3 YMHHOTO LIuBinbHOTO KOekcy Ykpainu i BkiaroueHHs ix go ['K
Ykpaian), K akTa mpsaMoi Iii, i 3a paxXyHOK IThbOTO — MaKCUMaJIbHO MOXIIHMBE CKOPOYCHHS KIJTBKOCTI aKTiB
MOTOYHOTO 3aKOHO/IABCTBA;

- YAOCKOHAJIEHHSI HOPM aKTiB IMOTOYHOTO T'OCTIOAAPCHKOTO 3aKOHOAABCTBA MUISIXOM IPUBEACHHS iX Y
BignoBigHicTe A0 monoxeHb ['K VYkpainu, a Takox BpaxyBaHHs HOpM ['K VYkpainu npu pospoOui i
MIPUAHATTI HOBUX 3aKOHOTMPOEKTIB [1, ¢. 80].

3adikcyemo, oo TBEPKCHHS 1010 APYTOTO HAMPAMKY B HAYKOBUX KOIAX 0co0IMBHX 3aIIepeueHb He
BHHUKAE, aJ/PKe IIUIKOM JIOTIYHO, IO SK 3aKOHHW, TaK 1 Ii/I3aKOHHI _HOpMATHBHO- MPaBOBi aKTH, IO
CTOCYIOThCSI TIEBHOI C(epH >KUTTENISUIBHOCTI ITIOJUHH, TOBHHHI NpUHAMATHCA 3 YpaxyBaHHSIM Ta y
BiJMOBIHOCTI JI0 HasIBHOTO Y BiAMOBiIHIH ramy3i Koau¢ikoBaHOTo aKkTy 3aKOHOAABCTBA, HOPMH SKOTO, SK
MIPaBUJIO, BCTAHOBIIOIOTH Ta YTBEPKYIOTH BimmoBigHo a0 KoHcTuTymii YkpaiHum TpaBOBi OCHOBH
CYCHUIBHOTO TPaBOIMOPSAKY Y BIIMOBIAHIH cdepi.

[Ifo crocyeTscs MepIIOTO HAMPSIMKY BIIOCKOHAJEHHA TOCIOJAPCHKOrO 3aKOHOJABCTBA, a caMme
BrockoHaneHHs HopM ['K Vkpainu nmisxom: mo-mepiie, YHUKHEHHS HEeBHIpaBAaHoro nyomtoBanHs B ['K
Ykpaian monoxexb LUBiTbHOrO KOACKCY VKpaiHH, KO LE HE BUKIMKAHO OCOONMBOCTSAMH IPABOBOTO
PETryOBAHHS TEBHUX TOCNOAAPCHKHUX BIAHOCHH; MO-IPYre, PO3IMPEHHS CHEepH NPaBOBOTO PEryIIOBAHHS
rocronapcbkux BimHocnH HopMmamu ['K Vikpaiam (y ToMy uwmcimi — 3a paxyHOK BWJIYYEHHS HOPM
«TOCHOJapChKO-MPAaBOBOTO CIPAMYBaHH) 3 YMHHOTO L{MBinbHOTO KOEkey Ykpainu 1 BkiaroueHHs ix go ['K
Ykpaian), K akTa mpsaMoi 1ii, 1 3a paxXyHOK IThbOTO — MaKCUMaJIbHO MOXIIHBE CKOPOYCHHS KITBKOCTI aKTiB
TNOTOYHOTO 3aKOHOJABCTBA, TO 3a3HAYCHI TBEP/UKCHHS HE 3aBXKIM CIPHIIMAIOTHCA OJHO3HAYHO SIK Y
HAYKOBHUX KOJIaX, TaK i cepen }opnan TPAKTHKIB, & TAKOXK MPE/CTABHHUKIB BJIaJHUX OPraHiB.

Oxpeciena cmyaum MOB’si3aHa 3 BIACYTHICTIO €IMHOrO YHI(IKOBAHOTO MIAXOAY JO MHUTAHHS
HeoOXimHOCTI (9u ii BiACYTHOCTI) B3araji BperyirOBaHHS TOCHOIAPCHKHUX MPAaBOBITHOCHH OKPEMHM aKTOM
TOCTIONaPChKOTO 3aKOHOMABCTBA, B NaHOMYy BHIanky — Hopmamu 'K VYkpainm, Ta BigmoBimHo — y
HeoOXiAHOCTI B3araii (4 ii BiICYTHOCTI) PO3MEKyBaHHS IIMBIIBHUX Ta FOCHOAAPCHKUX MPABOBIAHOCHH.

Tak, Ha mTpOTMBary TNO3WIIAM MACSKAM HAayKOBISIM, Ha JYMKY SIKHX TOCIOJApPChKEe MpPaBO Ta
TOCHOAAPChKE 3aKOHOAABCTBO € CAMOCTIHHMMH Taly3sMH (BUXOISIYM 3 PO3YMIHHS iX mpeamera sK
CYKYIHOCTI (CHCTEMH) TOCTIOIAPCHKUX BiJHOCHH, II0 BUHUKAIOTE y 3B'S3KY 31 3AIHCHEHHSM TOCIIOAAPCHKOT
JisUTBHOCTI Ta YHPaBIiHHSAM HE0) a00 K KOMIIEKCHUM (B OCHOBI TaKOi KOHUEMLIT JIS)KUTh TBEPKEHHS PO
Te, M0 TOCIOJAPChKE MPABO Ta 3aKOHOMABCTBO SK Tally3l ICHYIOTh, OJHAK IIi Taixy3i iHTErpyloTh B COOl
CJIEMEHTH JICKITBKOX 1HIIMX, OUBII iHCTUTYaNi30BaHUX Ta CAaMOCTIMHHUX, ray3eil mpaBa Ta 3aKOHOAABCTBA,
30KpeMa aIMiHICTPAaTUBHOTO Ta IMBIIBLHOTO, SKI B TOW >K€ dYac 3aJHMIIAIOTHCS CAMOCTIHHHMH), OyIH
PO3BHHYTI iiei mpo Te, 0 TOCIoAapChKe MPaBo Ta 3aKOHOJAABCTBO B3arali He € rany3siMH. B ocHOBy Takoro
MiIX0Ty 3aKIajeHe HEeBU3HAHHS iCHyBaHH;I iX mpeaMeTiB. 3 TOYKH 30py MPUOITHUKIB TAKOTO IMAXOMY, SKi B
Teplry 9epry € CreiamicTaMy HUBUILHOTO NpaBa (LMBLIICTAMH), TOCIIOAAPCEKE MPABO CKJIA/A€ YACTHHY
LMBLTBHOIO MPaBa Ta LHMBLILHOTO 3aKOHOJAABCTBA, OCKLIBKM OKPEMi HOPMH TOCIOZAPCHKOrO IpaBa Ta
3aKOHOJABCTBA BKIIIOYEHI IO aKTiB LUBUIBHOTO 3akoHoAaBcTBa (y T. 4. i LluBimbHOTO KOIEKCy YKpaiHw).
BigmoBimHMM YWHOM, BHCYBAa€ThCS TBEPKCHHS IIPO  BIICYTHICTH HEOOXIMHOCTI  peryJIOBaHHS
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TOCTHOJAPCHKUX TPABOBITHOCHH OKPEMHM KOIU(DIKOBAHUM aKTOM TOCIIOJapChKOTO 3aKOHOJABCTBA, B
naHoMy Bunajaky — Hopmamu 'K Ykpainn.

Sk yABISIETBCS, OKpECHEHI KOHIENTyaldbHI PO30ODKHOCTI y TOTIsAmaX MaloTh CBi  TICHHUH
B3a€MO3B 130K 3 NHUTaHHAM (peHOMEHY Tak 3BaHOTO Ayalli3My INPHBATHOI'O MpaBa, SKWH BiJirpaB s
CTaHOBJICHHS Ta PO3BUTKY TOCIIOAAPCHKOI TaTy3i IMpaBa Ta 3aKOHOAABCTBA KIIFOYOBY POITb.

3 UpOro MPUBOAY CIiA BIAMITUTH, IO B 3apyOiKHIM AOKTPHHI, SIK CIpaBeIMBO HAroJOLIYETHCS B
OPUIUYHIN JiTeparypi, Ayali3M MPUBATHOTO IpaBa TPATUINIAHO PO3TIATAETHCS K BiIOKPEMIICHHS HOPM,
SK1 PeryJroTh KOMepuiﬁHy (TOproBy) HisUIBHICTB, BiJl 3araJlbHUX HOPM LUBLIBHOTO npasa [2, ¢. 12-13].
Ipu npomy Ayamism icHye Ha npoTHBary MOHI3MY, 32 IKOTO HOPMH TOProBOro 00OpOTY MiAMOPSAAKOBAH]
LHBLTEHOMY IPaBy Ta BMOHTOBaHi B HOro cucTeMy. BimoBigHO po3pisHAIOTE JCPKABU 3 AyaliCTHIHOIO Ta
MOHICTHYHOIO CHCTEMaMH MPHUBATHOTO MIPaBa.

Bepyun 1o yBaru 3a3HaueHe, MOKHa CTBEpAKYBAaTH, 110 Hapa3i YKpaiHa € IepKaBolo 3 AyalliCTHIHOIO
CUCTEMOIO TIPUBATHOTO MPaBa.

JocmipKyroun OKpeMi HpaBoOBi JiKepesia MIOA0 CYTHOCTI ()eHOMEHY Iyajli3My IMpHBaTHOTO IpaBa,
MOXHa TTOMITHUTH, 110 HAYKOBII KIaCHU(IKYIOTh Ayali3M IPUBATHOTO TpaBa Ha JBA BUIW: KJIACHIHHM, IO
BHUSBIISIETHCSI B TMApaJieIbHOMY ICHYBaHHI JBOX HE3AJIIEKHUX CHCTEM MPUBATHOTO MpaBa — IMBUIBHOTO M
TOPrOBOTO, Ta KBa3igyati3M, SKHH BUABISETHCS JUIIE HAa (popManbHOMY PiBHI — B iCHYBaHHI IBOX KOJIEKCiB
(IIMBITEHOTO ¥ TOPTOBOTO) 33 ETUHOT CHCTEMH NPHBATHOTO NpaBa [3, c. 14-77, c. 102-136].

IpuHarizHo 3po6MMO, SK ySBISETHCS, LHIKABY PEMapKy MpO Te, IO B KPaiHaX aHII0-aMEPHKAHCHKO
(aHTJ10-CAKCOHCBKOT) TPABOBOI CHCTEMH B3arali BIACYTHI LUBLIbHI KOJEKCH, a TOCHOAAPCHKi BiTHOCHHH
(YHKLIOHYIOTh HAa OCHOBI CIIELiaIbHOTO MiAIPUEMHHUIIBKOTO 3aKOHOJaBCTBA.

JlocmiIuBITY iCTOPUYHI aCTIEKTH CTAHOBJICHHS Ta PO3BUTKY 3aKOHOJIABCTBA PI3HUX KPaiH, BIIMITHUMHI
€ cinymHi TBepaxkenHss O. M. BiHHHK mpo Te, 110 TOproi (KoMepuiiHi) Kogekcu abo CTaTyTH 3HANIUIA CBOE
Miciie B icTopii OUTBIIOCTI KpaiH KOHTHHEHTanhbHOI €Bpomnu cBoro 4acy (B T. 4. i Pociiicekoi iMrepii, 10
CKJIafy fKOi Ha TOM dYac BXoAwia Oilblla yacTWHA TepUTOpii cydacHOi Ykpainu). B cyuacHuii mepion
gactuHa kpain ([ommammis, Iramis, LlBedinapis, Pocifickka q)enepauiﬂ) BIZIMOBHWJINCS BiJ TaK 3BaHOTO
Jlyaii3My MPUBATHOIO MpaBa (T06To peryoBaHHs MailHOBUX BIZHOCHH 3a JOMOMOTOI0 ABOX KOJEKCIB —
HusinsHoro i ToproBoro um KOMepumHoro) npote 30epirae cnennQiky peryIoBaHHs BiIHOCHH Yy cdepi
rOCIIOIaPIOBaHHS IIISXOM MPUHHATTS CHEHiaIbHUX 3aKOHIB [4, ¢. 7].

OxkpiM TOro, crmajae Ha TyMKYy Te€, IO pO3MIAIyBaHa MpobiemMa B CBOIH TIMOOKiH CYTHOCTI TiCHO
B33a€MOIIOB’sI3aHAa TAKOX 3 MPOOJIEMOIO PO3MEXKYBAaHHsI MIPUBATHOTO Ta MyOJIIYHOrO MpaBa, sika me Oiibiie
YCKIIQJHIOETHCSA HEMOXKIIUBICTIO YKJIACTH B TaKy KOHCTPYKIIIO rajdy3b FOCHOAAPCHKOTO MpaBa 3 OISy Ha
HasBHICTh B il OCHOBI 3MINIAaHWX ITyOJIYHO-IPUBATHUX CJIEMEHTIB, IO € HEAOMyCTUMHUM B KOHCTPYKIIil
MOy TpaBa Ha NpUBaTHE Ta IyOJiuHE, OCKUIBKM B paMKax CTPYKTYpH OCTaHHBOI MOBHICTIO
PO3MEKOBYIOTHCS TPUBATHI Ta IyOJIiYHI €JIEMEHTH 1 BIIIOBIAHO — MMPUBATHI Ta IMyOJIiYHI Tary3i mpasa.

He Bpatounch 10 MOTIMOJICHOTO aHallizy OKPECICHUX MUTaHb, 3a3HAUYMMO JIMIIE, IO € JAOCTaTHbHO
MiJCTaB 3p061/m/1 BHCHOBOK TIPO T€, IO TOCTI0/IAPChKE MPABO, SIK 1 TOCTIONIAPCHKE 3aKOHONIABCTBO, BOJIOZIIOTh
CaMOCTIHUM TpeIMEeTOM, XO4Y Taka CaMOCTIHHICTP Ma€ 1 BIJHOCHMH XapakTep, a OCHOBHOIO
XapaKTEePUCTUKOI0 TPEIMETIB BiMOBIAHMUX Taly3edl € iX KOMIUIeKCHiCTh. Bike cama mo coOl 30BHIIIHS
CYNEpewWINBICTh MPAaBOBIAHOCHH, IO BXOAATH A0 MPEIMETY TOCIONAPCHKOT0 MpaBa, MPUBOAUTH 0 TAKUX
BHCHOBKIB ITPO KOMIUIEKCHICTh Taily3eil TOCIOAapChKOTO MpaBa Ta 3aKOHOJIABCTBA, IO €, HA HAIy TyMKY,
JIOCUTh XapaKTEepHUM AJs mpaBoBoi cuctemMu Ykpainu (okpiMm 'K Vkpainu, sickpaBuii ToMy mnpukiazg i
sragyBanuil [[UBUTEHMN KOJMEKC YKpaiHH, B SIKOMY MICTATHCS HOPMH TIPO IyOJTidHI 3000B’s13aHHS Y cdepi
TOCHOAAPIOBaHHSA, PO JIEPXKaBHY PEECTPALil0 MPABOYHMHIB Ta iHIII «IIyOJiuHI BKIIOUEHHS», HE3BaXKAI0UH Ha
«TIPUBATHICTH» IUBUIBHOTO TIPaBa Ta IUBUIHLHOTO 3aKOHOIABCTBA).

L{inkoM 04eBHIHO, 110, HE 3BAXKAIOYH HA MOXOKEHHS 13 €AWHOT'O KOPEHS, LIMBUILHE MTPAaBO Ta TOPrOBE
(ToOTO TOCTIOHapchke) mpaBo, mounHaun 3 X VII-XIX cTomiTh po3MexyBalucCs HE MITYIHO, a y 3B’ SI3KY 3
00’ €KTHBHUMHU TIOTpeOaMH PO3BUTKY CYYaCHOI HAM PHHKOBOI €KOHOMIKHM, MaiHOBI Ta oOpraHizamiiHi
BiJHOCHHH Y SIKili HE MOTJIM PETyJIIOBATHCS BUKJIIOYHO Y TIPUBATHO-TIPABOBOMY KITIOY.

MoskHa CTBEpIKYyBaTH, IO Hapa3i B 3aKOHOMABCTBI Ta MPaBOBiH cucTeMi YKpaiHW TpHUBaE IpoIIeC,
KOJIN HOBa fAKICTh (TOCTIOAapChKe MpaBo SIK KOMILJIEKCHA Taly3b) yK€ BHHHKIA, aje mepedyBae y mporeci
HaOyTTsI HEOOX1MHUX I Hei 30BHINIHIX aTprOyTiB, TohOpMyBaHHS 30BHINTHLOTO BUpa3y (y BUTISAI Taly3i
BaKOHO,I[aBCTBa) [Ipu pOoMy icHYBaHHSI KOMJIEKCHOT rany3i TOCMOJAPCHKOIO NpaBa HE € OUCBMIHUM JIO
TaKoi MlpI/I KON CHJIAMH 3aKOHOJABLS — SIKMH y 3B’SI3KY 3 PO3BHTKOM HOBOI rajysi i€ HasycTpid
00’eKTUBHII OTpedi HalaHHA NPaBy aJACKBATHOCTI — PECTPYKTYPH3YETHCS CUCTEMa MpaBa i 3aKOHOIABCTBA
Ykpaiau B miyiomy.

3ragaBum npo pedopMariiiHi mporecy, He MOKHA He 3raJlaTH TaKoX IPO OCTaHHI TpaHchopMaliiHi
MPOIIECH HOPMATHUBHO-TIPABOBOTO TOJS Ta MIAXOAW Y IBOMY OKPEMHX HOPMOTBOPYHMX OPraHiB BIAIM, SKi
(migxomu) He 3aBXKIW MAlOTh MOCTIIOBHO-3JICKBAaTHUH XapakTep. SICKpaBUM TOMY NPHUKIAIOM CIyIye
pemnpe3eHTOBaHN MiH’10cTOM y Tiepmmx guciax xkoBTHSI 2014 poky mpoekT 3akoHy «lIpo BHeCeHHS 3MiH
no 3akony VYkpainm «llpo cynmoyctpiii i craryc cyamiB» Ta IHIIMX 3aKOHOAABYMX aKTiB IIOJO
YIOCKOHAJIGHHS 3acaj opraHizamlii Ta (yHKIIOHYBaHHS CyIOBOI BJIaJHW BIATOBIAHO IO €BPONEHCHKHX
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craaaaptiB» (MpoekT 3akoHy Bix 17 rpymas 2014 p.), B iHIIIaTHBI SKOTO Iepemdadasiocss BiAMOBHUTHCS y
Maii0yTHroMy Bix ['ocniogapcerkoro Ta ['ocrogapcekoro mpouecyanbHOTO KOIEKCiB YKpaiHH.

3apany CIpaBeMIMBOCTI 3a3HAYMMO, IO 3 OKPECIICHOI0 MO3UIli€l0 MiH I0CTy Ba)KKO TOTOAMTHCS, a
JIOBOJIM, Ha SKUX BOHA TPYHTYETHCS, YSBISIOTHCS a0OCYpAHUMHU Ta HEMPUUHATHUMHE, OCKIJIBKH, K CIYITHO
3BEpPTA€ yBary y BHCHOBKY IO 3a3HAYE€HOTO IMPOEKTy 3akoHy Bix 28 rpyanas 2014 p. ['omoBHE HAyKOBO-
eKCIIepTHE yMpaBIliHHs, peaji3allis BiINOBIOHOI iHILIaTUBM MOXKE MPU3BECTH 10 BTPATU YCiX MO3WUTHBHI
YUHHUKIB, SIKI BUTLTABAIOTH 3 BiAOBIAHOI HOPMATHBHOI CITeITiaji3arii.

Sk cBOTO poOAy JOTIYHHMH MiACYMOK 3a3HAYMMO, IO 30BHILIHA CYNEPEWIMBICTh MPaBOBIJHOCHH, IO
BXOMIITH 1O TPEAMETY TOCHOJAapChKOTO IpaBa Ta TOCMOJAPCHKOTO 3aKOHOAABCTBA, TPHU3BEIH IO
(opMyBaHHS KOHIICTITYaJIbHUX PO3ODKHOCTEH Yy TOMIAJaX HAYKOBI[IB MO0 FOPUIUYHOI TPUPOIH
TOCIOIapChKOTO TIpaBa Ta TOCHOJAPCHKOTO 3aKOHOJABCTBa SK Tamy3eil. Hapasi okpecieHe mnHTaHHS
3aJIMIIAETHCS BIIKPUTUM, OJHAK, 0€3yMOBHO, IOTpeOy€ CBOTO BUPILICHHS 3 OIVISAY Ha Te, IO OKPECICHHS
CYTHOCTiI TOCIOJApChKOTO TpaBa Ta 3aKOHOJABCTBA KAapAMHAIBHO BHU3HAYUTH iX IOPUAUYHY OO Ta
MOJANIBIINK BEKTOP PO3BUTKY caMoi chepr ToCIoiaproBaHHsI.

Heabwusike 3HadeHHs [UIs1 BU3HAYEHHS BEKTOPY PO3BHUTKY TOCIOAAPCHKOTO IMpaBa Ta 3aKOHOJABCTBA
Ma€ TaKOX BHUPIMICHHS MMHUTAHHS M0N0 B3arajai HEOOXITHOCTI JEPXKABHOTO PETYIIOBAHHS CKOHOMIKH Ta
00CATY TaKOTO PETYIIIOBaHHS. 3HOBY X TaKH, 3 I[LOTO MPUBOJIy B HAYKOBUX KOJIAX, CEPE/]] FOPUCTIB-TIPAKTUKIB
Ta MPEACTABHUKIB BIIATHUX OPTaHiB BiACYTHIH €IMHHUH ITiIXOJ 0 PO3YMIHHS Ta BUPIMIEHHS ITLOTO MTUTAHHS.
30kpeMa, copMyBasuCs 1Ba PI3HOMaHITHI y CBOIM CYTHOCTI MiAXOOH: 3 OXHOIO OOKy — IPUXHITEHUKH
PerybOBaHOTO PHUHKY (IIPEACTABHHKH TOCIOAaPCHKO-MPABOBOI KOHLENIID), a 3 Apyroro — TaK 3BaHi
HeosTiOepaty — iCONOrH MOBEPHEHHS 0 CKOHOMIKH 4aciB Anama CMita, SIKi 3amepedyioTh HEOOXIAHICTh
BTPYYaHHsI IeP>KaBU B TOCIIOAAPCHKY MisUTBHICTD ITIANPUEMHHUIIBKUX CTPYKTYD 1 MAMPHEMITB [5, c. 19].

He Bratource 10 rmuOOKOro OKpeciaeHHsl CyTHOCTI 000X MO3HLii, 3a3HaYMMO JIMIIE, 10 3 OISy Ha
yOJTiYHICTE C(hepH TOCIIOTaPIOBAaHHS MOYKHA ITPUHTH JIO JIOTIYHOTO BUCHOBKY IPO HEOOX1THICTH 31CHEHHS
JIep>KaBHOTO PETYJIIOBaHHS €KOHOMIKH 3 METOIO 3a0e3MeUeHHs came MyOniuHuX iHnTepecis. Pazom 3 TM Take
PETYIIOBaHHS, K YSIBISAETHCS, TOBHHHO 3/1HCHIOBATHCS TOJIOBHUM YMHOM Ha MaKpOpiBHI, CIIPSIMOBYIOYHCH
Opy LBOMY Ha 3aKpilUICHHS B 3aKOHOAABCTBI OOIPYHTOBAaHMX MPHUHIMIIIB q)yHKuiOHyBaHHﬂ cq)epn
TOCIOJIapPIOBAaHHS 3 ypaxyBaHHSIM ii pUHKOBO-KOHKYPEHTHOTO XapakTepy, Ta Y CBOil OCHOBHIM 4YacTHHI
MOJISITaTH y 3a0e3MeUeHH] KOHTPOIIO 3 OOKY AEpKaBH JIUILE B THX CErMEHTax cepH TocrojaproBaHHs, JIe €
rotpeba y 3a1HCHEHHI 0XOPOHH ITyOIITHOTO (CYCIIILHOTO) iHTepeCcy. be3ayMoOBHO, 0 OCHOBHHM CITOCOOOM
BIJIMOBITHOTO JEPKABHOTO PETYJIIOBAaHHS TIOBUHHO OyTH aJiekBaTHE Ta e()EKTHBHE HOPMATHBHO-TIPABOBE
perymtoBanHs. [lpu 11bOMy ajeKBaTHICTh Ta €(QEKTHBHICTh O3HAYA€, IO TaKe PETYJIOBaHHS MOBUHHO
BIMOBIIaTH 3MICTY CYCHUTHPHHX BiJHOCHH i CTBOPIOBATH IPOCTIP IS iXHBROTO PO3BHUTKY JO MEXi MOBHOI
peadizanii HassBHOTO Y HUX IMOTEHIIAITy.

3ramaBmy mpo MyOIiYHO-TIPUBATHAHA XapaKTep TOCIONapCchKoi chepH (B CydacHHX yMOBax IS chepu
TOCIIOJIaPIOBAaHHS YKpaiHU XapaKTEpHUM € TOE€JHaHHS SK MPUBATHHUX, TaK 1 MyOJIYHUX CJIEMEHTIB, IO
3HAYHO YCKJIQJHIOE THUTAaHHSA ii BPETYNIOBaHHS Ha HOPMATHBHOMY pIiBHI, a TaKoX BHU3HAYEHHS MICII
BiJNOBIHUX Tajly3ell roCIoJapChbKOro mpasa Ta 3aKOHOAABCTBA y MPaBOBiil cucreMi YKpaiHu), CIif TaKOXK
3a3HAYUTH, 110 BEIBMH TOCTPO ITOCTA€ THUTAHHSA Y3TODKCHHS BIAMOBITHUX IHTEPECIB Ta pO3pOOIECHHS
e(eKTUBHOTO MEXaHi3My IX 30allaHCyBaHHS, OCKUIBKH JIMIINE ONTUMAJIbHE, pallioHAbHE Ta S(PEKTUBHE
MMOETHAHHS PHUHKOBOTO CAMOPETYNIOBAaHHS EKOHOMIYHHX BITHOCHH Ta [Ep)KaBHOTO pETyJIOBaHHA
C€KOHOMIYHHX MpOILECiB € 000B’S3KOBO-HEOOXIIHOI YMOBOIO pPO30YIOBM CYBEPEHHOI, HE3aJICKHOI,
JIEMOKPATUIHO1, COIIaIbHOI Ta MPABOBOI JIepKaBU 3 BUCOKHM PiBHEM CBOTO PO3BUTKY. OCOOMBHUI aKIEHT
MpU [[OMY, Ha Hallly JYMKY, MOBMHEH OyTH 3MIIICHUW Yy TUIOIIWHY HEJOMYIICHHS YIIEMJICHHS, 1 HaBiTh
OuITBIIIe TOTO, — MaKCUMaJIbHE CTUMYJIIOBAaHHS TOCIIOAAPCHKUX 1HTepeciB cy0’€KTiB rocmomaptoBanus. [Ipu
OBOMY III€ pa3 MiIKPECIMMO, [0 MNEepeIyMOBOIO Ta HEBiJ €MHHM (akTopoM (OpPMYBaHHS OKPECICHOTO
TIOPSIIKY TIOBHHHO OyTH CTBOPEHHS IPABOBOTO IOJSA, B MEXKax SKOro (yHKIIOHyBaTUME He3ajekHa Bill
aIMIHICTPaTUBHOTO Ba)KeNto cepa rocroaaproBaHHs, KOHTPOJIb Y SIKiH 3MIHCHIOBATUMETHCS JIUIIE B THUX i1
CETMEHTaX, JIe € MoTpeda y 3MiliCHEHHI OXOPOHU CYCIIBHOTO (ITyOIiYHOr0) iHTEpeCy.

3 BIaCHUX MipKyBaHb TaKOK XOTLJIOCS O 3rajgaTé Mpo MATAHHS 010 GopM (JKepern) ToCIoaapChKoTo
npaBa siK 00’ €KTHBI30BaHHUX PE3YyJIbTATIB MPOLIECY NPAaBOTBOPEHHS, TOOTO HOPM, IO HAOYJIN I0PUIU30BAHOT
JepKaBoro (OpPMH, a TOMY MOXYTh BUKOPHCTOBYBATHCS JJISi BPETYNIOBAHHSA TOCHMOJAPCHKUX CYCIIIHHHUX
BiJIHOCHH.

3aragbHOBIZIOMO, IO OCHOBHUMHU JKEPEJIaMH ITpaBa (B TOMY YHCHIi 1 TOCTIONapChKOT0) A TaK 3BaHOI
pOMaHO-TepMaHCBKOI TpaBoBoi cucTeMu (ii IIe Ha3MBalOTh KOHTHHEHTAJIBHOIO), A0 SKOI HAJCKHUTH 1
Ykpaina, € 3aKOH Ta HOpMAaTUBHHH 10TOBip. [Ipy mboMy Taki pkepesia IpaBOBUX HOPM, SIK TIPAaBOBHI 3BHUAi
Ta CyIOBUH TpENeNeHT (XapakTepHi IS aHTJI0-aMEPUKAHCHKOI YH, 3TiJHO IHIIMX HaWMEHyBaTh —
TIPEIeACHTHOI, aHTII0-CAKCOHCHKOI MTPaBOBOI CHCTEMH), Y TPABOBIM CHUCTEMI YKpaiHU HE MOBHUHHI Oyiu O
3aCTOCOBYBATHCS B CHITY Jii 0a30BUX MPUHIMIMIB 11 (hopMyBaHHS Ta PYHKIIOHYBaHHS.

[Tompu 11e, BHCIIOBUMO AYMKY, IO KE€PiBHI PO3’SICHCHHS YA PEKOMEHAAII] BUIUX CYIOBUX 1HCTAHIIIH
JOCHUTD 4aCTO 3allOBHIOIOTH MPOTAIMHH 3aKOHOJABCTBA, TOOTO BUILI CYZOBI OpraHd HESBHO CTBOPIOIOTH HOB1
mpaBoBi HopMH (X MOXKHA Ha3BaTH KBasiHOpMamu). IIpw mboMy, 3BEpPTArOUMChH 10 aHAN3y YHHHOTO
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3aKOHONIAaBCTBA YKpaiHW, MOKHA IIOMITHTH, IO OKpPECICHI TEHACHINI 3HAWIUIM CBOE HOPMATHUBHE
3aKpiIUICHHS HA PiBHI 3aKOHY, 30KpEMa, BUXOJISIUH 3 TIONOKEHD I1. 1. 2,6u.2cr.36Tam m. 2, 6 4. 2 ct. 38
3aK0Hy VYkpaiau «IIpo cymoycTpiii i cratyc cyamiB» Big 07 IuTHS 2010 p. Ne 2453-VI, a Takox cT. cT. 82 Ta
111*® Tocnoaapchkoro mporecyansHOro Koaekcy Ykpainu. Binblme TOro, BUXOASYHM 3i 3MiCTy 3rajaHux
HopM [‘ocmomapchkoro mporecyaabHOTO KOAEKCY YKpaiHH, MOXHAa CTBEpIKyBaTH, IO Hapasi
3aKOHOJ/IaBCTBOM BCTaHOBJICHO HEOOXITHICTh BpaxyBaHHs INPU BHHECEHHI CyJaMu pIlIEHb BUCHOBKIB
Bepxosuoro Cyny Ykpaiaw, BUKIAACHUX Yy ITOCTAaHOBAaX, MPUIHATHX 3a PE3YJIbTaTaMH PO3TIISAY 3asB PO
MEeperisil CyloBOro PillIeHHS 3 MiACTaB, BU3HAYCHHUX 3aKOHOM, a TaKOX OOOB’S3KOBICTH ypaxyBaHHS Ta
3aCTOCYBaHHS TaKMX BHCHOBKIB JJIs Cy0’ €KTIB BIaJHUX ITOBHOBAYKCHbB, K1 32CTOCOBYIOTH Y CBOIM MisITEHOCTI
HOPMAaTUBHO-TIPABOBUH aKT, 110 MiCTHTH BiANIOBIIHY HOPMY IIpaBa.

3 orsImy Ha 3a3HAYeH] MOJOKCHHS YMHHOTO 3aKOHOMIABCTBA MOYKHA CTBEPIDKYBATH, 1110 BHUII CYIOBI
oprann Ykpainu (BCY, BI'CY, BACY, BCCYLKC), maroun y cBoeEMy apceHalli KOMIUIEKC BiJIOBIIHHUX
MMOBHOBAa)KEHb, HESIBHO CTBOPIOIOTH HOBI IMpaBoBI HOpMH (iX MOJYKHA Ha3BaTH KBa3iHOpMaMu) y Qopmi
KEepiBHUX pO3’sCHEHb, PEKOMEHJAlill, BUCHOBKiB. 3 OJHI€] CTOPOHM, TaKi KBa3iHOPMH MAalOTh CXOXY
MIPUPOY 3 CYIOBHUM MPEIEICHTOM SIK JDKepesioM ((popMoIo) TIpaBa, 3 iHIIOI — MalOTh 1 BIAMIHHI BiJl HHOTO
03HaK®. 3 IHOTO TPHUBOIY CIif 3adiKCyBaTH, IO CYIOBI MPEHEICHTH € 000B’I3KOBUMHU Ta TPYHTYIOTHCS HA
pilIEHHSIX CyAy MO KOHKPETHiH CIpaBi, HATOMICTb, aKTH BHIIMX CYIOBHX IHCTaHLIN YKpaiHH, sIK MPaBHIIO,
MarTh PeKOMEHAAIIHUI XapakTep (32 BUHATKOM BHUCHOBKiIB BCY B wacThHI X 000B’SI3KOBOCTI ISl BCIX
Cy0’€KTIB BIIaJHHX TMOBHOBaXCHB, 5IKi 3aCTOCOBYIOTh y CBOIil JisNIBHOCTI HOPMATHBHO-NPABOBHIT aKT, IO
MICTHTb BIINOBIJHY HOPMY IIpaBa / nipu IBOMY TaKi BHCHOBKM TaKOX MaiOTh BPAXOBYBATHCH IHIIHMH
CyJaMHy 3arajibHOl IOpI/IC,Z[I/IKI_Ill MPU 3aCTOCYBaHHI BiANOBIIHUX HOPM IpaBa 3 MOXJIHUBICTIO BiACTYIy BiA
MIPaBOBOI MO3MIIi{, BUKIIAJEHOI Y TAKUX BUCHOBKAX 3 OJHOYACHMM HABEJCHHAM BiIIOBIIHUX MOTHBIB) Ta y
CBOill CYTHOCTI € y3arajdbHEHHSMH CYIOBOI NPAaKTHKH, a OT)KE€ BPaxOBYIOTh PIilICHHS 3 HHU3KU CIIPaB.
BigmoBigHMM YHMHOM, OKpECHIeHI KBa3iHOPMH 3a CBOEIO TMPHUPOIOI0 € JACIIO BIAMIHHUMH BiJ CyJIOBHX
npeLeAeHTIB sk Jkepen (hopm) mpasa.

Takox, He MOXKHA O0IHTH yBaror i Toi (axT, Mo 3 OrBIAY Ha JOKTPUHAIBHI HAITPAITIOBAHHS B TaTy31
mpaBa, BKa3aHi KBa3iHOpMH, mopsiA 3 pimenHsmu Koncrutyuiinoro Cyay Ykpaiau (mpuHariHo 3a3HaqymMo,
o KCY € equHuM opraHoM KOHCTHTYIIIHHOT FOPUCIAUKINT B YKpaiHi, SKUI cepell iHIIOTo MpHiiMae pilleHHs
Ta Jla€ BUCHOBKH y crpaBax woao odimidHoro TimymadenHs KoHcTuTywii Ta 3akoHiB YKpaiHM), 3a CBOEIO
MIPaBOBOIO IIPHUPOJIOI0 € AKTAMH JIEJIETOBAHOTO (JIETAIFHOTO) HOPMATHBHOTO OMIIIHHOTO TIIyMadeHHS HOPM
npaBa, TOOTO CBiIOMOI iHTENIEKTyaJbHO-BOJILOBOI Mi3HABAJIBHOI MiSUIBHOCTI, IO TOJATaE€ y BCTaHOBJICHHI
TOYHOTO 3MICTy Ta CYTHOCTI HOPM IIpaBa KOMIETEHTHHMH OpraHaMy (B JaHOMY BHIIQJIKy — CYJOBHMH
opraHamu), sIKi BIATIOBITHY HOPMY TIpaBa HE BCTAHOBJIOBAIN, OJTHAK YIIOBHOBa)KEHI 3aKOHOM ii TIIyMaduTH.
[Ipy 1bOMY BIAMITHMM Ta BaXJIMBHM € T€, IO B SIKOCTI TaKWX AakKTiB JIETaJbHOIO (JEIEroBaHOTO)
TITyMa4eHHsI BOHH, SIK TIPABHIIO, € 00O0B'I3KOBUMH TSI IIEBHOT KaTETOPii CIIpas.

Takum unHOM, OEpydn 10 yBaru 3a3HadyeHe, MOKHA 3 YIIEBHEHICTIO HAroJOIIyBaTH Ha HEOOXiIHOCTI
3MIACHEHHS JIOAATKOBUX JIOCHIMKEHb Y 33JaHOMY MPAaBOBOMY BEKTOPI 3 METOIO0 BJOCKOHAJIEHHS HAyKOBHX
MiAXOIiB 10 po3yMiHHSA i MOOYIOBM MPaBOBOI CUCTEMH KpaiHU B KOHTEKCTI MUTaHHS Jukepen (hopm) mpasa.

OkpiM TOTO, HOOCTIDKYIOYH TIPaBOBI aCMEKTH TOCIOJApPChKOTO TIpaBa Ta TOCIOAAPCHKOTO
3aKOHOJABCTBA, MOKHA BHSABUTH HHM3KYy U IHIIMX MpoOJeM MpaBOBOIO XapakTepy. SK ysABISEThCS,
OCHOBHHMH 3 TaKHX € CITipHI Ta TMPOOJIEMHI TUTaHHS TEOpii TOCMOAAPCHLKOTO MPABOBITHOIICHHS (TUTAHHS
CHIBBiJTHOIIICHHS TOCIOJAPCHKOTO MPABOBITHOMICHHS 3 ()aKTHYHUM CYCIiJIBHHM BiJHOIICHHSM, IIO €
MIPEAMETOM IIPABOBOTO PETYIIIOBAHHS, MUTAHHS CTPYKTYPH (€JIEMEHTIB) TOCIIOAAPCHKOTO IMPABOBITHOIIICHHS;
MUTAHHS 3MICTY TOHATTS «O00’€KT TOCIOAAPCHKOIO MPaBOBIAHOLICHHS»; NpoOiieMa BigMeEKyBaHHS
TOCTIONAPCHKUX TPABOBITHOCHH BiJ] IHIIUX BUIIB MPAaBOBUX BiAHOCHH; IMUTAHHS MO0 IOPUIANYHOI MPUPOIH
KOpPIIOPaTUBHUX Ta BHYTPIIIHBOKOPIIOPATHBHUX BiAHOCHH; NHTaHHA CIHIBBIAHOLICHHS TOCIONAPCHKUX
MIPaBOBITHOCHH Ta BITHOCHH y cepi rocImogaproBaHHs, Ki, BUXO19H 31 3MicTy HOpM 'K Ykpainu € 3HagHO
MIUPIIAMHA, HDK TOCHOMAPCHKI BiIHOCWHM; MHUTAHHS IOAO IOPUIWYHOI MPHUPOAHU Ta IMPABOBOTO CTATyCy
Cy0’€KTiB TOCIOAAPCHKHUX MPaBOBIAHOCHH Ta YYacHUKIB BIJHOCHH Yy cgepi TOCIOAAPIOBAHHS; MHTAaHHS
YITKOTO PO3MEKYBaHHSI ITi AMPUEMHHUITBKOI Ta HEKOMEPIIIHHOI TOCTIONAapChKOl TISUTBHOCTI Ta YAOCKOHAJICHHS
MPaBOBOI0 PEryJIIOBaHHS TisSUTBHOCTI BiANOBITHUX CyO’KTiB TaKoi AisNTEHOCTI TOIIO).

Haperri, 3aBepiiyroud OIS PO3MISAYyBAaHOTO IHTAaHHS, CIif 3adiKCyBaTH, IO TaK YM 1HAKIIE,
HEOOXIZHOIO CKJIaJOBOI0 PO3BUTKY MPAaBOBOIO PETYJIOBaHHA chepr rocrnoAaploBaHHA B YKpaiHi IOBUHHO
OyTH BIOCKOHAJEHHS TOCIIOAAPCHKOTO TpaBa Ta 3aKOHOJABCTBAa YKpaiHM 3 ypaxyBaHHSAM MDKHApPOJHUX
MPaBOBUX CTAaHAAPTIB, IO, SK MiHIMYM, HaJacTb 3MOTy IHTEHCH(IKyBaTH B3a€MOBIIHOCHHU YKpaiHH Ta
YKpaiHCBKUX CYO’€KTIB TOCHOMApPIOBaHHS 3 IHIIAMH JIep)KaBaMH Ta IHO3EMHHMH CyO’€KTaMu
rocroaapioBanss. Taka TeHIEHLIs BiINOBigaTUME 0OpaHOMY HAIIOIO JIEPKABOIO BEKTOPY PO3BUTKY.

lomo okpecneHOTO CTaHy HasgBHOTO OJIOKy TpoOJieM TpaBOBOTO XapakTepy y cdepi
TOCHOAAPIOBaHHA, TO BiH € TMOTY)KHUM TIOIITOBXOM JUIS 3MIMCHEHHS MOJANbUIMX (YHAAMEHTaIbHUX
JOCITIDKEHb Y 3alaHOMy BEKTOpI, IO SK YSIBISETHCS, CIPUATAME TapMOHi3amii Ta 30a1aHCyBaHHIO
CYCHUIBHUX BIJHOCHH y TOCHOJApCBHKid cdepi, a TOMy, BIOMOBIAHUM YMHOM — JIOCATHEHHIO (iHAHCOBO-
€KOHOMIYHOI CTaOUTBHOCTI, TOMAIBIIOMY COIiaTbHO-CKOHOMIYHOMY PpO3BHUTKY HAIOl JOepKaBU Ta,
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0e3yMOBHO, IOIANIbIIIH ¢(ESKTUBHIN Ta ajeKBaTHIK TpaHchopMallii mpaBoBoi cucteMu Ykpainu. [Ipu npomy
3a3HauCHi aJIeKBAaTHICTh Ta €(PEKTHBHICTh O3HAYAIOThH, IIO MPABOBE PETYJIOBAHHS CYCHUIBHUX BiTHOCHH
TTIOBUHHO BIMIOBIaTH 3MICTY TAKWX BiTHOCHH i CTBOPIOBATH MPOCTIpP IJIS iXHHOTO PO3BUTKY JI0 MEXKi MTOBHOT
peadrizanii HasBHOTO y HUX MOTeHUiany. LlinkoM oueBUIHO, 110 TaKi aleKBaTHICTh Ta €PEKTHBHICTH MOXKYTb
OyTH 3a0e3IeueHi JINIIe MIITXOM 3M1HCHeHHS TPOo(deciiiHO-3Ba)KEHUX Ta BUCOKO-IHTEIEKTYaIbHUX ITiIXOTiB
JI0 HAJIS)KHOTO MpoBeAeHHs eeKTUBHUX pedopM y Halliil JepkaBi, B T. Y. 1 B yacTUHI peopMyBaHHS Ta
YJIOCKOHAJICHHS 1i 3aKOHOJ]aBCTBA.
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AnHoranmusi: CraThsd IIOCBAIIEHA BOIPOCY pPeGOpMUPOBAHUMS K COBEPIICHCTBOBAHHMS HOPMATHBHO-
IIpaBoOBOro oOecmeueHust chepbl XO3SAHCTBOBAHUA M XO3SHCTBEHHBIX OTHOIIEHMH B Ykpaune. Ceifgac
VkpanHa, 0Ka3aBIINCh B YCIOBUIX CI0KHOHN MOJMTHYCCKON M DKOHOMHYECKOM CUTYaIMH, OIIPEICIINIIA CBOM
CTPATETHYECKUH OPHUEHTUD B INIOCKOCTH CHCTEMHBIX COLHAIbHO-DKOHOMHUYECKHX pedopM. Peammszanus
BBIOPAaHHOI'0 HAIIMM TOCYJapCTBOM BEKTOPA Pa3BUTHSA IIPEIYCMATPHUBAET IIEPECMOTP KOHIIENTYalIbHBIX
IIOJIOXKEHUH IIPaBOMOPSIKA BO BCeX 0e3 UCKIIoUeHUs chepax KU3HEAEITEIbHOCTH YKPAUHCKOro O0IIECTBa,
B IEPBYIO oOdYepeab — OPraHM3alMOHHBIX OCHOB JKOHOMHYECKOHM (XO3MMCTBEHHOM) cdepsl u
COOTBETCTBYIOIIETO €€ HOPMATHBHO-IIPABOBOI'O OOeCHEYEHHsI, IOCKOJILKY OOIIEU3BECTHO, YTO OOHOH W3
BaKHEHIINX NPEANOCHUIOK S(P(MEKTUBHOrO Pa3sBUTHS HMMYIIECTBEHHOIO 000poTa JIHOOOr0 IroCyaapcTBa
SIBIIIETCA COATaHCUPOBAHHOCTH OOIIECTBEHHBIX OTHOIIEHHH B chepe XO3AMCTBOBAHUS, HMEHHO DKOHOMHUKA
n chepa XO3SAMCTBOBAHMS IIPU3BAHBI 00€CHEYUTHE (DMHAHCOBO-DKOHOMHUYECKYIO CTaOMILHOCTh W
2(bheKTUBHOE  COIMATLHO-3KOHOMHUYECKOE pa3BUTHE JI000H  crpadel. IIpm  3TOM  JOCTHIKEHHE
cOaTaHCUPOBAHHOCTH OOIIECTBEHHBIX OTHOLIEHUN B cepe Xo3saicTBOBaHUs, (hMHAHCOBO-DKOHOMHYECKOMN
CTaOMIBHOCTH M JAJBLHEHMIIETO COLMANIBHO-DKOHOMHYECKOIO DPa3BUTHA YKPaWHBI BO3MOKHO JIMING IIpU
VCIIOBUH CO3JaHHUS M OOecledyeHrs HamIeKalleld rapMOHHUA M YHU(DUIUPOBAHHOCTH 3aKOHOAATEILCTBA B
CcOOTBeTCTBYIOIIEH cdepe. B cBsI3M ¢ yKa3aHHBIM, B CTaTbe aBTOpPaMH PacCMaTPUBAETCS BOIIPOC
OIpelelIeHUud BeKTOopa DPedOPMHUPOBAHUA U COBEPIICHCTBOBAHHSA HOPMATHBHO-IIPABOBOIO 00ECIIEYEHUS
chepsl X03HUCTBOBAHUS U XO3SHCTBEHHBIX OTHOIIECHUH B YKpanWHe, a Takke oOparraeTcsi BHUMAaHKE Ha Pl
MPO0JIEM TEOPETHYECKOTO U MPAKTUIECKOTO XapaKTepa COOTBETCTBYIOIICH Chephl.

KiroueBnble ci1oBa: pedopMUpPOBAaHHUE U COBEPIIEHCTBOBAHNE HOPMATHUBHO-IIPABOBOro o0eciieueHus chepbl
XO03SICTBOBaHHUS; 9KOHOMUKA; chepa X034iMCTBOBAHMS, X035HCTBEHHBIE OTHOIIEHHUS; X03IMCTBEHHOE IPABO;
XO3SIICTBEHHOE 3aKOHOJIATENBCTBO; PehOPMBI; peOpMHUPOBAHUE MPABOBOW CHCTEMBI, peopMHpOBaHHE H
COBEPIIICHCTBOBAHME X03HCTBEHHOTO 3aKOHOAATEILCTBA.
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Abstract: the article considers one of the problems of the General part of criminal law the classification of criminal acts
and investigates the degree of conformity of current legislative classification and the wording of their definitions with
foreign legislative practice. The reason for writing this article is the reform of the criminal legislation of the Republic of
Kazakhstan and the introduction of a new concept "criminal misdemeanor" in the criminal code that exist in the foreign
criminal laws. Accordingly, the article analyzes the criminal and legal characteristics of this concept, taking into
account international criminal law practice.The result revealed that the current classification of criminal offences into
"crime" and "criminal misconduct" fall under the criminal law of the Federal Republic of Germany. Analysis of
paragraph 3, Article 10 of the Criminal Code of the Republic of Kazakhstan, providing for the definition of the criminal
offense found discrepancies with certain requirements of criminal law. On the basis of this and in order to improve
criminal legislation of the Republic of Kazakhstan another definition of a criminal offense was formulated

Keywords: criminal law, crime, criminal offense, classification, wrongfulness, punishment.

The main novelty of the Criminal code of the Republic of Kazakhstan from 2014 is the introduction of
the concept of "criminal misdemeanor". Criminal law considering the notion of criminal offenses as a
general concept differentiates two types: "crime" and "criminal misdemeanor”. Accordingly, the criminal law
in its content considers the concept of crime and criminal misconduct, as well as in the Special part defines
their types, as a rule, establishing the criminal responsibility for their commitment.

For Kazakhstani scientists in the field of criminal law and scholars of post-Soviet countries as a whole,
the concept of "criminal misdemeanor" was considered a criminal judiciary element in foreign countries, in
particular Germany, France, etc. As noted above, this concept is now also used by the criminal law of the
Republic of Kazakhstan.

Therefore, the objectives of this article is to determine the acceptability of the concept for
Kazakhstan's criminal legislation, the study of the severity of a criminal offense relating to a criminal
misdemeanor, as bases of criminal-legal prohibition, and determining the impact on the effectiveness of
criminal law.

To achieve this goal, of course, you first need to consider relatively the legal characteristics of the
criminal misconduct according to criminal law of foreign countries and domestic law, in particular the
definition of "criminal misdemeanor" and the classification of criminal offences according to the severity.

French criminal law divides all criminal offenses into three categories: the crime, misdemeanors and
violations. Such classification of criminal acts in accordance with Art.111-1 of the Criminal Code of France
exists according to their severity. It should be noted, that this classification of criminal behavior in France
was legally enshrined in 1810 during the Napoleonic code. The criminal code of France of 1992 just
established substantive criterion for the classification of criminal acts, i.e. the severity of the act.

Articlel11-2 of the Criminal Code of France states that "The law defines crimes and offenses and
establishes penalties that apply to their performers. Rules of procedure determine the violation and sets the
punishment to the violators within and in accordance with the varieties established by the law [1]. Looking at
the content of the code, you will notice, that most of the intentional acts refer to crime, and a small part of the
negligent acts qualify as misdemeanor. Thus, the French criminal law, considering the severity of the
reckless behavior less than a crime, considered most reckless acts as a misdemeanor.

As it is seen from the content of art.111-2 types of violations are determined by various regulations or
rules, and non-compliance with rules, without establishing any form of guilt entails criminal liability as a
violation. The violations are subject to the penalties prescribed by the regulations. Hence it can be concluded,
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that the French criminal legislation is not limited to a single criminal code. It should be noted that
Kazakhstan's criminal legislation has also in its content blanket discretionary features that force law
enforcement to study various rules, regulations, guidelines, however, penalties imposed for their
commission, are determined by the Criminal Code.

The classification of criminal acts is certainly an important issue, since this criterion determines the
scope of criminal responsibility, the realization of criminal responsibility in an inchoate criminal activity, as
well as procedural issues, such as jurisdiction and venue of the act.

Under the French criminal law, an attempted crime is always punishable, the attempt to offense is
punishable only when it is provided for by law, and the attempted violation is not punishable.

Participation in criminal offences is punishable for crimes or misdemeanors, violations are punishable
only if it is provided for by the resolution of the Executive authorities.

In terms of criminal procedural law crimes are considered by a jury, misdemeanor by correctional
tribunal, violations by police commission [2, p. 73]. Such consideration of criminal cases can be expected in
Kazakhstan in near future, as chapter 55 of the Criminal Procedure Code of the Republic of Kazakhstan
refers this category of criminal cases to inquiry bodies. Given the mandatory protocol form of pre-trial
investigation in cases of criminal misdemeanor, it is not surprising, if over time the Kazakhstani legislature
gives this category of criminal cases to the police service, namely patrol and local police officers.

Like criminal legislature of the Republic of Kazakhstan Germany also divides criminal acts into two
groups. The content of paragraph 12 of the German Criminal Code, which provides for the definition of
crimes and misdemeanors look like this:

(1) the offense is an illegal act for the commission of which a minimum punishment is punishable by
imprisonment for a term of one year or more.

(2) the misdemeanors are wrongful acts, for the commission of which the minimum penalty is
imprisonment for a shorter term or a fine.

(3) for especially serious or less serious cases aggravating or mitigating circumstances, stipulated in
the regulations of the General part, do not spread[3].

Drawing attention to the problem of delimitation between felony and misdemeanor, it should be noted
that the criterion provided for in the Criminal Code for their classification is formal, namely it is the type and
gravity of the penalty inflicted for their commission.

There is, however, a common characteristic of both felony and misdemeanors, which is also formal;
this is wrongfulness of the act i.e. its prohibition under the provisions of the Criminal Code of the Federal
Republic of Germany. More importantly, the above definitions make it evident that the delimitation criterion
for crime and criminal offences is the gravity and type of penalty, but not the severity of the wrongful act per
se, although this plays actual role in realty.

This position of the German legislators appears justifiable as the use of "the severity of the act" as the
delimitation criterion would be evaluative and, as the result, would distort the legislators’ thinking.

Unlike French law such a classification of criminal acts does not affect the jurisdiction of criminal
cases.

The Anglo-American criminal law does not divide criminal offense into crimes and misdemeanors. In
the criminal law of these states the crime itself is divided into several categories according to the severity.
For example, the American criminal law classifies offenses into two groups: 1) virulent crimes “felonies”; 2)
lesser crimes “misdemeanors”. A misdemeanor is any "lesser" criminal act and is generally punished less
severely than felonies. Many misdemeanors are punished with one year imprisonment or a fine. A felony is
generally considered a crime of high seriousness and may be punishable by imprisonment for two or more
years. It should be noted that under the criminal law of most states both felonies and misdemeanors are
placed into one of various classes according to their seriousness and their potential punishment upon
conviction. From this point of view all felonies and misdemeanors according to severity belong to the class
A, B, C, or the criminal codes of some states, felony or misdemeanor of classesl, 2, 3 [2, p. 69-70].

As for England, first of all, in contrast to continental Europe, in England, there is no Uniform Criminal
Code. English law is a body of separate legislative acts concerning attempted crime, complicity, sentencing,
etc. In England Criminal Law of 21 July 1967 abolished the classification of crimes into misdemeanors and
felonies instead identified a new one “indictable offence” From a procedural point of view, the crime is
classified as indictable offences which can only be tried on an indictment after a preliminary hearing to
determine whether there is a prima facie case to answer or by a grand jury and summary offences. Summary
offences are criminal offences that can be dealt with summarily, i.e. without an indictment or trial by jury
trial. In English law there is a third group of crimes "mixed", the procedure of the trial depends on the
prosecution or defense [2, p. 69]. Briefly analyzing the classification of criminal acts in these countries, it is
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possible to draw a conclusion ,that from criminal legislations under consideration German law, and French
legislature with some aspects is the closest.

Therefore, it is advisable to consider this issue comparatively with criminal legislation of these
countries. Article 10 of the Criminal Code of the Republic of Kazakhstan, distinguishes crime and criminal
offenses according to two criteria: severity and penalty. By these distinguishing features, we can see that
they are consistent, i.e. first severity of acts and then penalty for criminal offense. Criminal offenses are
divided not only into felonies and misdemeanor, crime itself in accordance with Article 11 may distinguish
minor offenses, crime of medium gravity, grievous and extremely grievous crime". Under paragraph 2 of
Article 10 a crime is dangerous act (action or inaction) prohibited by this Code under penalty of a fine,
reparation labor, restrictions on freedom, imprisonment. Criminal offense is an act harmful not only to some
individual or individuals but also to a community, society or the state ("a public wrong"). Such acts are
forbidden and punishable by law. If found guilty, an offender may be sentenced to a form of reparation such
as a community sentence, fine, imprisonment, life imprisonment or the death penalty.

Paragraph 3 of the same article defines the criminal offense as an offense (act or omission) that does
not pose great danger to society, causing minor damage or creating a threat of harm to the individual,
organization, society or the state. The offender is punishable by a fine, community service or custody.

Such a definition of the crime and criminal offenses immediately raises doubt as in these terms, we
meet with a list of some penalties under the criminal legislation of Kazakhstan. This question can be justified
by the following reasons: firstly, traditionally in criminal legal science and criminal law in the formulation of
various definitions signs are used, that are characteristic of this phenomenon, in this case, illegal, public
danger, the guilt of a crime and criminal offenses.

Secondly, according to article 10, the concept of crime and criminal misconduct will always depend
on the types of punishment. So, if penalties are complemented by a new list of punishment, then this should
be indicated not only in article 40, that defines the basic and additional penalties, but also in article 10
providing for the definition of crimes and criminal offenses. Such changes of criminal law are recognized by
the factor adversely affecting the stability of the criminal law. Third, under article 10 felony is not punishable
by imprisonment as the above mentioned foreign criminal legislation, it distinguishes three types of
penalties: restriction on freedom, imprisonment and in some jurisdictions the death penalty. Here, if you look
at the legal characterization of the penalty in the form of restriction on freedom, it may be noted that this type
of punishment for its softness is not characteristic of the felony. Restriction on freedom, being the main form
of punishment means probation. Restriction on freedom is related to a punishment, probation does not apply
penalties, and it is related to varieties of criminal responsibility, and a person under a suspended sentence is
not considered to have served his sentence. For this reason, the restriction on freedom can be acceptable not
only for the felony, but also for the misdemeanor. Some Kazakhstani scientists share this approach. In
particular D. Chukmaytov considering the conditions and prospects of development of the criminal penalties
system notes that "In order to optimize punishments which do not concern the isolation from society, should
be excluded from the list of penalties. In particular, the restriction on freedom, because the conditions of
execution of the sentence coincides with the execution of the terms and conditions of probation; confiscation
of property follows from the penal system, using it as other penal measure in the framework of the execution
of punishment by a fine in the event of malicious evasion of the convicted person from paying it "[4, p.40].
From this it appears that imprisonment should be legally imposed as a punishment for felonies under the
article of the Special part of the Criminal Code.

The definition of the crime offers the penalty of a fine, reparation work, too typical for criminal
offenses. In our view, this can be justifiable, because the Criminal Code of the Republic of Kazakhstan in the
practice of sentencing provides great opportunities for alternative punishments in the articles of the Criminal
Code. In this regard, the judges considering the severity of the act, the personality of the guilty and other
circumstances provided for in Article 52 of the Criminal Code, defining the general principles of sentencing
choose the type and amount of punishment for each crime committed. Paying attention to this aspect of the
criminal law of the Republic of Kazakhstan one can note, that the criminal legislation of Kazakhstan does
not require the courts of mandatory sentencing to imprisonment for a term of one year or more for the
offense specified in paragraph 12, like the Criminal Code of the Federal Republic of Germany.

Next, the fourth aspect of the definition is the possibility of criminal liability for the criminal act of
endangering when the damage occurred. Part 3 of Article 10 uses the phrase as "creating a threat of harm to
the individual, organization, society or the state," which indicates uncompleted criminal offenses while
article 24 of the Criminal Code provides for criminal liability for inchoate crimes: the attempted crime and
preparation for a crime. For example, article 108 of the Criminal Code establishes criminal liability for
intentional infliction of bodily harm as a criminal offense. When the actions of the person intended to cause
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bodily harm to another person was not brought to an end through no fault of those concerned, criminal
liability for such type of threat would mean severity of the criminal law. In addition, the Criminal Code
which was in force until 2014, during its action excluded criminal prohibitions intended bodily harm in
connection with the transfer to the Code of Administrative Offences. It turns out that in this case we meet a
collision of the Criminal Law. In this regard we state an extract from paragraph 3 of Article 10, providing for
the concept of a criminal offense as follows: “misdemeanor” is an offense (act or omission) that does not
pose great danger to society, causing minor damage to legally protected interests, for the commission of
which the penalty related to the perpetrator has nothing to do with the culprit from the society".
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AnHoTanusi: B cratbe paccmorpena omHa u3 mpoOiiem OOmied yacTh YrojOBHOTO MpaBa — BOMPOCHI
KJaccu(UKaMKA TMPECTYIHBIX NESHUH M HM3y4YeHa CTEleHb COOTBETCTBHS HBIHEIIHEH 3aKOHOAATEeNbHON
KkimaccupuKamul 1 GOPMYITUPOBKH HMX OIpEAeNeHHs] B CPaBHEHWH C 3apy0eXHOW 3aKOHOJATEebHOW
npakTukoi. IIpuanHo# HamMcaHus 3TOH CTAaThU ABJISETCSA peOpMUPOBAHKE YTOJIOBHOTO 3aKOHOIATEIHLCTBA
PK u BHenpeHue B YTOJIOBHBIM KOJEKC HOBOTO IMOHSTHS «YTOJIOBHBIM IPOCTYNOK», CYIIECTBYIOLIETO B
3apyOeXXHBIX YTOJOBHBIX 3aKOHOMATeNbCcTBaX. COOTBETCTBEHHO, B CTaThe MPOAHAIM3UPOBAHA YTOJIOBHO-
MpaBOBasg XapaKTEPHCTHKA TAHHOTO TOHATHS C YYeTOM 3apyOeKHOW YTOJIOBHO-TIPABOBOW MpakTHKU. B
pe3yabTaTe BBIABICHO, YTO HBIHEIIHAS KiacCHU(UKAIUs NPECTYyNHBIX AESHUN Ha «IpecTYIUIGHHEe» U
«YTOJIOBHBIM NPOCTYNOK» COOTBETCTBYET yrojoBHomy mpaBy ®PI'. B xome ananmusza vactu 3 crateu 10
YromoBHoro kozaekca PecryOomukm KazaxcraH, mOpeaycMaTpuBaroOIIETO OIpPEAelieHHe yTOJIOBHOTO
MPOCTYTIKA, BBIABICHO €€ HECOOTBETCTBUS HEKOTOPHIM TpeOOBaHMSM YTOJIOBHOTO mpaBa. Ha ocHoBe 3TOro
U B LEJSX COBEPLICHCTBOBAaHUS YTOJIOBHOTO 3aKoHonaTenbctBa PK chopmynampoBano HoBoe ompeneneHue
YTOJIOBHOTO MPOCTYTIKA.

KioueBnie ciioBa: yFOJ'IOBHLIfI 3aKOH, MPCCTYIJICHUC, yFOJ'IOBHLIfI IMMPOCTYTIIOK, KJ'IaCCI/I(bI/IKaL[I/I}I,
IIPOTHUBOIIPABHOCTDH, HAKa3aHMsI.
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During an era of intensive development of processes of globalization and an integration we can see
the increasing role of such phenomenon as migration.

According to Department on economic and social problems of the UN’s Secretariat in 2014 the
universal number of the international migrants reached 232 million in comparison with 154 million in 1990
that represents increase by 78 million people [1, p. 20]. In this context workers and their families cross
borders in search of employment and security. Large-scale movements of manpower in various forms allow
to note that internationalization of the economic activity demands legal regulation.

Yet, the migration process implies complex challenges in terms of governance, migrant workers'
protection and international cooperation. Expanding the spatial sphere of international labor migration led to
the fact that the legal regulation of labor and the rights of migrants requires more detailed regulation at the
universal level.

Bekyashev D. gives the following definition: "The international labor migration is the migration
connected with crossing by foreign natural persons of frontier of any state for a certain term for receiving
work in the country of entrance" [2, p. 206].

Thus, migration is characterized by two main features. Firstly, the participants of migration flows are
foreign individuals. Secondly, individuals cross frontiers of the foreign state for receiving work in its
territory.

If the regulation of internal labor migration is the responsibility solely of the states, the relations
connected with the external labor migration are regulated by international law. Basic standards aimed at
realization and protection of labor rights contain in many universal instruments such as the Universal
Declaration of Human Rights, the International Covenant on Economic, Social and Cultural Rights,
International Covenant on Civil and Political Rights and others.

For more detailed regulation of the rights of migrants in 1990 the resolution of the United Nations
General Assembly adopted the International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families, having fixed thereby terms by which different types of workers are
defined: "migrant worker", "seasonal worker", "frontier worker", etc. The convention regulates a wide range
of the questions connected with protection of the rights of migrants and members of their families. For
control of observance of provisions of the Convention the new conventional body of the UN - Committee on
migrant workers was founded.

Protection of the rights of migrant workers at the universal level was carried out even long before
adoption of the Convention of the UN. In this context the important part is assigned to the international
treaties accepted by its specialized institutions, in particular the International Labour Organization (further —
the ILO).

The International Labour Organization was founded in 1919 according to the Versailles peace treaty
for the purpose of regulation of the questions connected with the labor relations. In creation of the ILO the
aspiration to social changes was embodied in working conditions and to improvement of provisions of
workers.

In the field of migration of the ILO seeks to develop and implement a number of partners in
activities aimed at the effective protection of migrant workers and improve the mechanism of regulation of
migration flows, particularly to reduce the number of cases of discrimination, as well as the integration of
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legal migrants in the society of host countries [3, p. 36]. For more than 80-year history of its existence within
the organization was taken over 300 international conventions and recommendations affecting various
aspects of employment (working conditions, safety, employment policies, etc.).

Except for separate international documents, conventions and recommendations of the ILO have the
general character, which is applicable to all workers, all depending on their nationality. For protecting the
rights of migrant workers was adopted by a number of special conventions and recommendations: Migration
for Employment Convention (Revised), 1949 (No. 97); Migrant Workers (Supplementary Provisions)
Convention, 1975 (No. 143); Migration for Employment Recommendation (Revised), 1949 (No. 86);
Migrant Workers Recommendation, 1975 (No. 151) etc.

For the first time at the international level the definition of "migrant for employment" was given in
the ILO Migration for Employment Convention. The main purpose of the adoption of the convention was the
need to regulate the conditions to promote legal labor migration by providing migrants conditions equal to
those possessed by citizens in the areas of social security, employment, etc.

For the purpose of this Convention the term "migrant for employment" means a person who migrates
from one country to another with a view to being employed otherwise than on his own account and includes
any person regularly admitted as a migrant for employment [4].

From this definition it is possible to allocate 3 characteristic signs of the migrant for employment: 1)
a person migrates from one state in another; 2) a person intends to get paid work; 3) a person is in the
territory of the host state on the bases provided by the national legislation as the migrant for employment.

This Convention does not apply to frontier workers, short-term entry of members of the liberal
professions and artistes and seamen.

The Convention contains a number of the provisions directed on cooperation of employment services
of the states and other establishments, the dealing issues of labor migration, to rendering free services by
these institutions to migrant workers. In addition to the general rules, the document contains a fundamentally
important provision obliging the states not to carry out expulsion of migrant workers and members of
families to the countries of their origin on the basis of impossibility of further implementation of work as a
result of an illness or the injuries sustained after arrival.

Besides, the states ratifying the convention in the limits set by the national legislation on import and
export of foreign currency undertake to allow transfer of any part of earnings or savings to foreign currency.

Thus, by providing migrants with the right to maintain certain legal labor migration, aimed at
promoting legal migration flows and the prohibition of any discrimination against migrant workers and their
families.

In addition to the main text of the Convention, there are three applications that regulates matters of
recruitment, employment, working conditions and personal property.

Other important international document of the ILO is Convention concerning Migrations in Abusive
Conditions and the Promotion of Equality of Opportunity and Treatment of Migrant Workers. Adoption of
the convention was caused by a problem of sharp growth of scales of unemployment and streams of illegal
migration to the developing and developed countries. The document represents the first multilateral attempt
of regulation of questions of the status of illegal migrants and organization of migrants’ illegal movement.

Part I is devoted to questions of abuses in the field of migration. An essence of the provisions
containing in it is mute, it is reduced to that the states assume liabilities to observe concerning migrant
workers all fundamental human rights during implementation of actions for suppression of illegal migration.
In particular, in provisions it is told about need of taking measures both on national, and at the international
level, the persons directed on establishment of responsibility employing illegally immigrating workers, and
also migrants participating in illegal movement.

Part II regulates questions of equal opportunities and the address concerning work. Standards of the
ILO Discrimination Convention (Employment and Occupation) directed on eradication of the preferences
which are carried out on signs of race, creed or sex etc. formed its basis. So, each member-state of the
Convention undertakes to carry out the national policy so that to guarantee to migrant workers equality of
their opportunities in the field of work, social security, appeals to labor unions, observance of the individual
and collective rights.

It should be noted that the Convention doesn't oblige the states to develop and carry out policy
without limited access for migrant workers on the labor market at all. On the contrary, a number of
restrictions of access for migrants to certain types of the works, in particular, connected with ensuring
compliance with interests of the host state is provided in it.

The considered Conventions of the ILO cover rather wide range of questions, including emigration,
immigration and transit. Despite the different purposes of their acceptance and the subject sphere of their
regulation, action of conventions it is directed on protection of the rights of migrant workers.

As shortcomings of the considered conventions it is possible to allocate the following: their coverage
don't extend on separate categories of workers (for example, seamen, workers of border areas); except for
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separate articles and provisions, in these acts distinction between constant and temporary migrants isn't
carried out.

As it was already mentioned, within the ILO are accepted not only conventions, but also
recommendations. Feature of recommendations is that they aren't the international treaty and, respectively,
don't demand ratification.

Recommendations of the International Labour Organization represent the offer turned to the state
and a wish to bring the relevant standards in the national legislation. The essence of recommendations is that
they detail and supplement provisions of the convention, doing their contents fuller.

In the sphere of legal regulation of the international labor migration it is possible to carry to number
of the most significant recommendations of the ILO - Migration for Employment Recommendation and -
Migrant Workers Recommendation. These recommendations are governed by issues of employment of
migrant workers, the implementation of employment, the acquisition of a residence permit, etc.

In summary it should be noted that regulation of questions of labor migration is directly connected
with ensuring compliance and protection of the rights of migrant workers. At the heart of protection of the
rights of migrants, their potential susceptibility of discrimination, operation lies especially at their low social
status. For this reason at the universal level the importance is attached to activity of the UN, the ILO, the
IOM and other international organizations.

In spite of the fact that documents of the ILO not fully take up the questions which are closely
connected with implementation of activity by migrant workers, the principles enshrined in them provide
themselves that " foundation" on which basic components of comprehensive policy in the field of the
international labor migration and protection of the rights of migrant workers are under construction.
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AnHoTamusi: Bompockl MexayHapoJHON TPyJOBONH MHIpalliu MPEACTABISIOT CO00H TI00alIbHYIO
mpobiieMy, KOTOpasi 3arparuBaeT OOJBIIMHCTBO CcTpaH Mupa. C pacHIMpeHHeM MEXTyHapOTHBIX
MUTPAMOHHBIX TOTOKOB Ha MOT BO3MokeHa YHUKaJIbHas POJIb MO pa3pabd0TKe PYKOBOAAIINX MPUHIIUIIOB H
PEKOMEHIalui Uil MPAaBUTEIHCTB, COLMABHBIX MMAPTHEPOB U JIPYTUX YYACTHUKOB TPYIOBOM MUTPALIMOHHON
MOJIMTUKHU. B cTaThe paccmaTprBaroTcs mpo0IeMbl peryInpOBaHMs MEXAYHAPOIHON TPYAOBOM MUTpAIlliy Ha
YHUBEpCAJIHLHOM YPOBHE ITyTEM aHaJIN3a KOHBEHITMH M pEKOMEHIAINH, MPUHATHIX B paMkax MOT. B cratse
MOTYEPKUBACTCS BAKHOCTh MPUHATHS MEXKIyHAPOHBIX CTAHIAPTOB B 00JaCTU PETyIUPOBaHUS TPYHAOBOM
MUTpali. ABTOP aHaJU3UPYET COJEPKAHHE OCHOBHBIX MEXIYHApOIHBIX TOTOBOPOB, 3aTparvBaroIINX
MpaBa TPYIAIIUXCI-MUTPAHTOB, UX BIUSHIE HA Pa3BUTHE MUTPAIIMOHHBIX ITPOIIECCOB.

KioueBnie cioBa: MCXKAYHapOoAHass TpyAdoBasd MHUIpalus, MOT, 3alluTa IIpaB YCJIOBCKA, TPYAAIIHUCCS-
MUI'DAHTBI.
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B coBpeMeHHOM MUpE BCe OOJIBIIIE BO3PACTAET POJIb HAYKH, «0€3 KOTOPOU HEIb3sI PEITUTh HU OJHON
3aa9d B OOJACTH COITMAIBHOM, YKOHOMHYECKOW WM KyJIbTypHOH Xu3HH mromei» [1, 287]. C ocoboit
OCTPOTOW CTOUT BONPOC O Pa3BUTHA M HWCIOJIH30BAaHUM JOCTH)KCHUH HAyKd B IPOTHUBOJACHCTBUU
MPECTYIMHOCTH, KOTOpas BCE aKTHBHEE NPUMEHSET B KPUMHHAIBHBIX MENAX Haubolee COBpPEeMEHHBIE
JOCTHKEHHNE HAYKH U TEXHUKH.

N3BeCTHO, YTO BO3HUKHOBEHHUE KPUMUHAIUCTHKHN OBLIO 00YCIIOBIICHO MOTPEOHOCTIMH 00ECTICUCHUS
MPAKTUKU HAYYHBIMH METOJIJAMHU U CPEJCTBAMH PACCICIOBAHUS MPECTYIUICHUH. B 3TOM — OCHOBHOW CMBICI
CYIIIECTBOBAaHHUS NaHHOW HaykW. KpUMHHATUCTHKA SBISETCS OJAHUM M3 «UHCTPYMEHTOB» B AESATEIHHOCTH
JOJKHOCTHBIX JIMILL [0 YCTAHOBJICHUIO UCTUHBI B IPOLIECCE PACCIICIOBAHUSL

KpuMuHanucTika, CUCTEMAaTHYECKH HHTETPUPYS JOCTHXKCHUS W3 PA3IUYHBIX OTpaciiell 3HaHUSA,
WCTIONB3YSl HOBEUIIINE TOCTIKEHHSI COBPEMEHHON HayKM W TEXHUKH, NPU3BaHA B IENAX ONTHMH3AINH
CIIEICTBEHHON MPAKTHUKH, TIOCTOSTHHO H3y4YaTh HOBBIE CIIOCOOBI COBEPIICHHS, COKPBITUS MPECTYIJICHHH U
NPOTUBOJICUCTBUSI UX  PACCIENOBAaHUIO, a TaKXKe COINIACHO C H3MEHEHUSIMU JEHCTBYIOILIETO
3aKOHO/IaTeIhCTBA CBOEBPEMEHHO U B COOTBETCTBHUH C IMOTPEOHOCTSIMH MPAKTHKHU pa3padbaThiBaTh Hanbojee
3G QPEeKTUBHBIE METOJBl W CPEACTBA BBISABICHHS, TNPEKPANICHUS, TNPEAYNPEKICHUS, PACKPBITUI U
pacclieZloBaHUs COBEPIIAEMBIX TMPECTYIUICHUH, Ui OOSCICYCHUsS pEIICHUS KaK TaKTHYCeCKHX, TaK |
CTpaTETMYECKUX 3aJ1a4, HAIPABJICHHBIX Ha OBICTPOE, MOJHOE, OOBEKTHUBHOE PACCIICIOBAHNE KPUMUHAIBHBIX
MpaBOHAPYIICHUHA U Cy/ne0HOe pacCMOTpEeHHE YTOJOBHBIX naeid. Ilpm »ToM ecnm mpuMeHeHne HOpM IpaBa
MIPHUBS3aHO K ONPEIEIIEHHOMY TOCYAapCTBY, TEPPUTOPUH, TO HJIEH, PE3YIbTATHl pa3pabOTOK W JOCTH)KEHHUS
KPUMUHAIIMCTUKYU SIBIISTIOTCS JTOCTOSIHUEM BCETO FOPHIUYECKOTO COOOIIEeCTBa HE3aBUCUMO OT T'PaHUIl, OHH
MOTYT OBITH UCITOJIb30BAHBI B TIOOOM TOCYIapCTBE.

Hayka xpuMHHamMCTHKa, SBISSACH pEaJbHBIM KaHAJOM BHEOPEHUS HAyYHO-TEXHHUYECKHX
JOCTHKCHHUI B CyAeOHO-CIIC/ICTBEHHYIO TPAKTHKY, pa3padaThiBacT COBPEMEHHBIE BBICOKOA()()EKTUBHBIC
CHOCOOBI ¥ MHCTPYMEHTAIBHBIC CPEICTBA OOHAPYKEHUS M (PUKCAIMH, U3BATUS M HMCCICIOBAHUS CIIEOB,
BEIIECTBEHHBIX [[OKA3aTENbCTB U JOKYMEHTOB. DTO CIIOCOOCTBYET BBENIEHHIO B IPOIECC OKA3bIBAHHS
HOBBIX BHJIOB JIOKA3aTENbCTB, BBISBICHUIO paHee HE HCCIICOBABINUXCS WX CBONCTB W NPHU3HAKOB, YTO
3HAYUTEILHO MOBBIMACT A(h(HEKTHBHOCTH MPOIIECCa PACcCISIOBaAHUS U MPEIYTIPEKICHUS MPECTYTUICHMUI.

IToaToMy OAHOH M3 OCHOBHBIX ()YHKIHUH KPUMHHAJIUCTHYECKON HAyKH SIBJIIETCS CBOCBPEMEHHAs
pa3paboTka, MOMCK U3 APYTUX OTpaciell 3HAHUSA U OCHAIICHNE PAKTHKH OOPHOBI C TPECTYITHOCTHIO HOBBIMHU
COBPEMEHHBIMH TEXHUYCCKUMH CPEJICTBAMHU, METOAAMHU U TeXHOJOrusaMu. OCTpO CTOUT BOMPOC O CBSI3U
KPUMUHAIMCTHKNA C TIPAKTUKOH paccleloBaHUS MPECTyIUIeHU. AHaIN3 CIeJICTBEHHOW AeATEIbHOCTH
CBHJICTEIILCTBYET O TOM, YTO POJIb U 3HAYCHHE 3TOW BaKHEHIIEH (PYHKIMH KPUMUHAIUCTHKH HE MOXKET
YJIOBJICTBOPHUTD MPEIbABISIEMbIE K Hel TpeOoBaHMsI. DTOT BOIPOC UMEET MIEPMAHCHTHEIN XapaKTep, YPOBCHb
€ro MPAaKTHYECKOTO pa3peIICHUs OCTaeTCS HEIOCTATOYHBIM, NOTPEOHOCTH TPAKTHKH B HAYYHOM
obecreueHnH, BOSHHUKIINE B CIIEJICTBEHHOHN JESTENFHOCTH 0 HACTOSIIETO BPEMEHH HE TOJIBKO HE MOy IHIIH
HE00XO0IUMOT0 Pa3pelICHHs], HO ¥ MIOPOJIHIN HOBEIC,

WHBIME  cllOBaMHM, TIpOIlECC pealu3ali CBS3W KPUMHUHAIMCTUYECKMX HCCICOBAaHHHA  CO
CIIEICTBEHHON  JIEATENBHOCThIO  TpeOyeT TIOCTOSIHHOTO  WCCIEOBAaHUS W COBEPIICHCTBOBAHMS.
[IpocmaTprBaeTcss TEHIEHIUS XPOHUYECKOTO OTCTAaBaHWS HAYYHBIX pa3pabOTOK MpoOieM, Kacarouuxcs
COBpPEMEHHBIX HYK]I CICACTBCHHOM MPAKTUKH, a T¢ UCCIICIOBAHMS, KOTOPBIC OCYIIECTBIICHBI, K COXKAICHUIO,
HE BCEr/ia CBOCBPEMECHHO WJIM BOOOIIE HE BHEAPSIOTCS B MPAKTHUYECKYIO JCATEIBHOCTH cienoBarens. Kak
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CBUCTEIBCTBYET AaHKETUPOBAHHUE MAaTEPUAIOB YTOJOBHBIX INPOWM3BOJICTB W OIPOC CIEAOBaTeNIeld Takoe
MIOJIO’)KEHUE HE MOXKET YJIOBJIETBOPSTH NIPAKTUKY, HY>KHbI CPOYHBIE MEPHI IO ONTUMHU3ALIUN 3THUX MPOLECCOB.

IIpoGemMa KpUMHHAIUCTHYECKOTO OOECIIeYeHNs paccieloBaHUs MPECTYIUIEHUH Oblla TpeaMeToM
MHOTHX JIMCCEPTAIMOHHBIX HcciaenoBaHuil. OOIIEeMETONONIOTUYECKUM BOIPOCAaM OBUIA  MOCBSIIEHBI
noktopckue guccepranuu B.II. baxuna, A.B. Mmenko, koropele B YKpaWHE MO TpaBy ABIAIOTCA
OCHOBATEIJISIMU HCCIIEJOBaHUs 3TOr0 HampaBlieHHs B KpuMuHanucTHKe. Hanbonee geranbHO 3Ta mpobiema
HaIllJla CBOE Pa3BUTHE B TEXHUKO-KPUMHHATHUCTHYECKOM HAIIPABIICHUHU: B JTOKTOPCKUX muccepramusax A.D.
Bonsrackoro, I1.T. CkopueHKO ¥ B MHOTOYHCIICHHBIX KaHAUAATCKUX ucciuenopanusx FHO.1O. bap6auakora,
A.B. Tl'op6auosa, [.}O. I'ocreBckoro, N.I1. Kounesa u ap. [IpobiaemMa KpUMHHAIHCTHUECKOTO 00ECTICUEHUS
TaKTHKH TpeOyeT MaNbHEHIero WCCIeNOBAaHWS Ha TUCCEPTAIlIOHHOM YPOBHE: B TaKOM pakypce HaMu
BBISIBIICHBI JOKTOpckas pabora Yammnckoro K.A. u kammumarckue 3.K. NopstaeBa, B.IO. Cokon, M.A.
MouceeBa. IIpoOiemMbl KPpUMHHAIMCTHYECKOTO OOECIEYeHUsI OTHENIBHBIX METOIUK paccielOBaHus
MIPECTYIUICHUN MCCIIEIOBATNCEH B TOKTOPCKUX muccepranmsax B.B. JIsicenko, P.JI. Ctenantok. Hanbonpiee
pa3BUTHE 3Ta MpobIeMa OTyIriia B MHOTOUHCICHHBIX KaHIUIATCKUX auccepranusax 1.B. EppornmHoi, A 5.
OpexkaeBa, B.B. Marsuenko, JLII. [Tanamapuyk, K.E. Ilogxapenko, A.H. Cperenuena, O.B. Tapan u ap.
KpumunanucTuyeckoMy OO€CIIEUeHUIO CIIEICTBEHHOW MAEATENILHOCTH Obla IMOCBALICHA KaHIWAATCKas
nuccepranust .M. JTaHOBCKOH.

ITocTossHHO MeHsIOMmIEICS XapaKkTep MPECTYMHOCTH, HOBEIUIBl YTOJOBHOTO MPOIECCYATbHOTO
3aKOHOJATENbCTBA YKpPauHbl, CYIIECTBEHHO M3MEHMBLIAACS MPAKTHKA OCYIEOHOT0 pacciie0OBaHMs — BCe
9TO CTaBUT Ha TEPBbIA IJIaH NpPoOJIEeMBl CBA3aHHBIE C HEOOXOIUMOCTHIO COBEPIICHCTBOBAHUS Kak
MPaBOBOTO, TaK M KPUMHUHAIMCTHYECKOTO OOECIeYeHHs CIEeICTBEHHOW aearenpbHOCTH. K Tomy ke mo
OTAETBHBIM BOIPOCaM HETJIACHBIX CJIEICTBEHHBIX (PO3BICKHBIX) JCHCTBUH, B3aMMOJCHCTBUS CIE0BATEIS CO
CIIEICTBEHHBIM CYIbEH, ONMEepPaTUBHBIM YIOJIHOMOUYEHHBIM, NMPOKYPOPOM M Jp. BO3HUKJIA MOTPEOHOCTH B
(hopMHPOBaHNY HOBOTO KPUMHHAIHCTUYECKOTO OOECTIeUeHUSI.

Bce mepeuunciieHHble W HWHBIE TpPOONEMBI AaHHOTO BHJA HMMEIOT MECTO B TO BpeMs KOraa B
IOpUANYECKON JINTEpaType HE JOCTUTHYTO €IUHOI0 MHEHHS B OTHOLIEHUM IOHATHS W CYIIHOCTH
KPUMUHAIMCTHYECKOTO  OOECHeueHus] CIEACTBEHHOH JEATEIbHOCTH, YTO Takke 0OyCllaBIMBaeT
aKTyaJbHOCTh ¥ 3HAYUMOCTb HCCIIEOBAHUS 3TUX BOIIPOCOB.

W3HavanpHOE, MarucTpaibHOE, OCHOBHOE MpeJHAa3HAYCHHE KPUMHHAIHUCTHKH (B CBS3H C 4YeM U
MPOM3OIIIO €€ CTAaHOBJEHHWE KaK HayKuh) — OBITh PYKOBOACTBOM st cienoBarens. M asta (yHKmus
peanmzyeTrcsi yke Oonee cra JeT HE OJHUM TMOKOJEHHEM KPHMHHAIMCTOB M MPaKTHKOB. OgHAKO
COBpPEMEHHasl TIPECTYMMHOCTh B TEXHUYECKOM, TAKTUYECKOM M CTPATEIrMYECKOM OTHOLICHWH OYEHb OBICTPO
npucnocabarBaeTcsi K IMOCTOSIHHO W3MEHSIOIUMCS 3aKOHAM, HOBBIM 3KOHOMHUYECKUM OTHOIICHHSIM M
XapaKTEepPU3yeTCs BBICOKHIM KPHUMHHAJIBHBIM PECYpPCOM, 3HAYUTEIHHBIM TEMIIOM CaMOBOCCO3JaHWS,
YCTOMUUBOCTBIO KPUMHUHAIBHBIX U KOPPYMIIMPOBAHHBIX CBs3€H, (MHAHCHPOBAHUEM 33 CUET KPUMHUHAIBHON
JeSITeNbHOCTH, KOHCHHUpAIMEH, MOCTOSHHO YBEIMYHBAIOLIEHCS OCBEJOMIIEHHOCTHIO B OONACTH 3HAHUH U
MPAKTHYECKUX YMEHHUH MPOTHUBOAEHCTBUS paccienoBanuio. Ilpu 3ToM 0coOyio OmacHOCTH MPECTAaBISIOT
OpraHW30BaHHbIE TPECTyMHBIE (OPMUPOBAHUSA, OICKANAIMs TEeppOpH3Ma, CENapaTUCTCKUE JIBIKEHUS,
MpUBEALINE K NPECTYIJICHUSAM C HEBUIUMBIM paHee KOJIMYECTBOM >KepTB. IIpecTynmHMKM Bce warle
WCIIONB3YIOT OTHECTPENFHOE OpYXKHE, B3pPHIBUATHIC BEIIECTBA, MPHMEHSSI HOBBIE CIIOCOOBI M CpEICTBa
COBEpIICHUS W COKPBITHS MPECTYIUIEHUH. YCHIMBAETCAd TEHACHIUS K COBEPIICHCTBOBAHUIO METOAOB U
CPEICTB MPOTUBOJECHCTBUS pacciIelOBaHUIO Ha BCEX 3TallaX COBEPLIEHUS NMPECTYIUIEHHS: MPU MOATOTOBKE,
BO BpPEMs COBEPUIEHMS U TIOCTIE €T0 COBEPILICHUS.

CrnoxwuBiieecs TIOJIOKEHHE TPUYMHHO OOYCJIOBIEHO HE TOJBKO ITOCTOSHHO W3MEHSIOMIEHCS
MPECTYMHOCTHIO, YPOBHEM IIPOTHUBOJICHCTBHS paccieOBaHUIO, HO M COCTOSTHUEM Pa3pabOTKH ATHX MpoliIeM
KPUMHHAIMCTHYECKOH HAyKOH, a TakKe HEeCBOEBPEMEHHOCTBHIO HCIIONB30BAHUS HAYYHBIX Pa3paboOTOK Ha
MpakTHKe. FIMeeT MecTo MOCTOSHHAS TOTPEOHOCTh B COBEPIICHCTBOBAHNH MPAKTUKHA KPUMHUHAIUCTHIECKOTO
obecreueHns, TOTPeOHOCTh BKIIOUEHHUS Pa3pabOTOK KPUMHUHAIUCTHYECKON HAYKH B pPEIICHHE KU3HEHHBIX
npobieM paccienoBaHus MpecTyIuieHui. Takoe monoxxeHune TpedyeT 0T KpUMUHATIMCTUIECKOW HayKu Ooiee
JCWCTBEHHBIX YCHIWM, HalpaBJICHHBIX HA CBOCBPEMEHHOE OOecleueHHe TPaKTHKH A0CyAeOHOTro
paccriefioBaHrs KPUMHHAIHUCTHYECKON «IPOAYKIHEH», BOOPYKEHHE CIeloBaTeNeil, HaeleHHbIX HOBBIMHU
MPOLECCYaIbHBIMU  TOJTHOMOYUSAMHM, TaKUMH KPUMHUHAIMCTUYECKUMH CpEICTBAMH, METOJaMU H
TEXHOJIOTHSIMH, KOTOPBIE TIO3BOJIMIIH OBl pealibHO HOBBICUTH () ()EKTUBHOCTD UX JIESTEIHHOCTH.

W3ydyeHne COCTOSHUS WCCIENOBaHUS JAaHHOM TPOOJIEMBI CBHIETENBCTBYET O TOM, UTO
KPUMHUHAIIMCTBl PACKpPHIBAIM OTAENbHBIE ACTHEeKThl KPUMHHAJIHUCTHYECKOTO OOeCnedeHus: NPaKTUKH
nocyneOHOro paccieoBaHusl, BMECTE C TEM pellalid YacTHBIE 3aJadd, KOTOPHIE CTOSIM Hepea HUMH B
3aBUCHMOCTH OT TEMBl JUCCEpTaluii, MoHorpaduii, mocobmif, crareir. OpmgHako mpobIema
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KPUMHUHAJIMCTHYECKOTO O0ECTIeueHus! CIIEACTBEHHON MPaKTHKH, KOTOpasi CyIIeCTBEHHO N3MEHMJIACh B CBSI3U
C IPUHSATHUEM HOBOTO YTOJOBHOTO MPOIECCYabHOTO KOJCKCa YKpauHbl, HA MOHOTpa(hUIeCKOM YPOBHE HE
CTaBWJIaCh M COOTBETCTBEHHO HAay4YHOW pa3paOOTKH elie He MojaBepraigach. Bce 3TO maeT ocHOBaHWE
CYNTaTh, YTO MMEHHO KOMILJIEKCHOE HCCIIEZIOBaHNE KPUMHHAJIHCTUYECKOTO 00eCIedeHns CIeICTBEHHON
NEATSILHOCTA OTIMYACTCS HOBHU3HOW KaK B TEOPETUYECKOM, TaK W B MPAKTUYCCKOM 3HAYCHHSIX, SBIISACH
BOXHEHIIUM CTPATETHYCCKUM HAIPaBICHUEM ONTHMH3AIHMU JOCYJICOHOTO PacCiieIOBaHMs MPECTYILICHUH,
COBEpIIIAEMbIX B COBPEMEHHBIX YCIOBHAX.

B cBiI3u ¢ 3TUM HE pelieH psj TEOPETHYECKUX M IMPaKTUYECKHX BOmpocoB. K coxaneHuto, B
KPUMUHAIMCTHYECKOH HayKe 0 CHX MOp HE JOCTUTHYTO €AMHOTO MHEHHS OTHOCHUTEIBHO TOHSATHS U
CYITHOCTH KPUMHUHAIMCTHYECKOTO 00eCredeHusl NesTeIbHOCTH M0 PAacCiIeOBAaHUI0 MPECTYIUIEHUH, B ATOT
TepPMHH BKJIQJBIBAETCS pa3iudHOe conepkanue. [loHSATHE «KpUMHUHANIHCTHYECKOE ObOecredeHne»
JesATEeILHOCTH OpraHoB BHyTpeHHHX ned BBen B.I'. Konomaukuit B koHie 70-x rojoB IpoOLUIOrO BEKa,
KOTOpOE B JAJIBHEHIIIEM IMTHPOKO CTAJIO MCITOJIB30BATHCSA B HAYYHOM H INpakThdeckoM obmxone. Tak, B.I.
Konomarknii moapasyMeBaeT moj 3TUM TOHSATHEM «CHUCTEMY BHEAPEHHUS B MPAKTUYECKYIO NIESTEIbHOCTD
KPUMUHAJIMCTUYCCKUX 3HAHWUW, BOIUIONICHHBIX B YMEHUM pPAaOOTHUKOB WCIONB30BATh B  IIEIAX
MIpeIOTBPAICHNS, PACKPBITHA, U paccyieI0BaHUs MPECTYIUIEHUI [2, 62].

B.A. J)KOankoB Takke TpakTyeT STO TOHATHE KaK «CUCTEMY BHEIPEHUS B WX MPAKTHYECKYIO
NEeSTeNbHOCTh KPUMWHAIMCTUYECKUX 3HAHUM, BOIUIOMICHHBIX B YMEHHH COOTBETCTBYIONIMX JIHII
WCIONIb30BaTh HAYYHBIC, METOIWYCCKUE M TAKTUYCCKUE KPUMHUHAIMCTUYCCKHEC PEKOMEHJIAIMM, a TaKXkKe
TEXHUKO-KPUMHHAJIUCTHYECKUE CPEACTBA M METOABl B TMPOILECCE pACKPBITHS, paccleIOBaHUS H
MIPEAYTIPESKACHAS PECTYTUICHUW» [3, 9].

OTMedass HECOMHEHHYIO 3acCiIyry Iepell HayKOH MEepBOIPOXOJIICB, BCE K€ MOAYEPKHEM TO, 4YTO
OTPaHUYUBATh KPUMHHATUCTHYECKOE OOCCIICUCHHE TOJBKO CHCTEMOW BHEAPCHHS KPUMHHAIUCTUYECKUX
3HaHWU B TIPAKTUKY O3HAYAET CYIIECTBEHHO CYXHBATh 00BEM ITOTO TIOHSTHSL.

B.A. OOpa3noB cuyMTaeT, 4YTO CYIHOCTh KPUMHUHAIMCTUYECKOIO OOCCIICYCHHUS YTOJOBHOTO
CYJIOTIPOM3BOJICTBA COCTOUT B IMPEIOCTABICHUM JOJHDKHOCTHBIM JIUIAM TPABOOXPAHUTEIBHBIX OpPraHOB,
MPOQECCHOHATEHO BEAYITHX 00pb0Y C MPEeCTyMHOCThIO, HAYYHOU TPOIYKIINN, KOTOopas pa3pabaTeiBaeTcs B
KPUMHHAIMCTHKE, OCBOCHHE M HCIOJNB30BaHHE KOTOPOW CIIOCOOCTBYET MOBBIMICHHIO Y(PPEKTUBHOCTH
pelIeHns 3aja4d, KOTOpbIE CTOST NEpe] MOoNIb30BaTeNsIM 3Toi npoaykuuu [4, 37].

Ilo3uTBHO BOCHpHWHWMAsi TEPMUH «HAy4YHas MPOAYKIHs, KOTopas pa3padaTeiBaeTcsi B
KPUMUHAIIMCTUKEY», CIIEAyeT BCE K€ OTMETHUTh, YTO B MPAKTHUKY BHEAPSETCS HE TONBKO MPOMYKIIHA,
pa3pabaTeiBaeMasi TOJIbKO B KPUMHUHAIUCTHKE, HO U T€ METOJbI, CPEICTBA, KOTOPHIC B3SATHI U3 APYTUX
oOxactell 3HaHWIA, pa3pabaThIBAIONINECS B MPAKTUYCCKUX OpraHax, HO €ll¢ He M3YYCHHBIC HAyKoW. XOTS
CIPaBeIMBOCTH PAAH CIEIyeT MOAIYEPKHYTh, UTO Jajiee MO TEKCTY 00 3TOM HIIET Peyb.

W HakoHell, MBI TMOIJCPKUBAEM MHEHHE O TOM, 4YTO OoJiee aJeKBaTHBIM SBJISCTCS TEPMUH
«BHEJIPCHHUE», KOTOPBIM JaBHO WCIOIB3YyeTCS B KPUMHUHAIMCTUKE M TPAKTYeTCs KaK MHOTOIIAHOBas
JeSITENBHOCTh, CBsI3aHHAasi C WHPOPMHPOBAaHHEM TOTpeOUTEeNedl NpoaykIimu, WX oOydeHueMm (Tipu
HEOOXOJMMOCTH) C TMPeNOCTaBIeHHEM HAyYHO-METOJAMYECKOW TIOMOIIM TPH  HEMOCPEACTBEHHOM
KCIIONBb30BAaHUU MIPEANIOKEHHBIX HOBEII [5, 70-73].

B.I1. JlaBpoB paccMarTpuBaeT KPUMHHAINCTHYECKOE OOECIICUCHUE PACKPBITHS WM PACCIICIOBAHUS
MPECTYIUIEHUH KaK OCYIIECTBISIEMYIO IIPaBOOXPAHUTEIBHBIMI OpraHaMH JesTebHOCTh, HAPABICHHYIO Ha
CO3/IaHME YCJIIOBUH WX TIOCTOSIHHOH TOTOBHOCTH K TPUMEHEHHWIO CPEJCTB, MPHUEMOB PAaCKPBITHS U
pacclieZloBaHus TPECTYIUICHUS, 00yCIOBICHHYI) KOHKPETHOW OIEPaTHBHO-PO3BICKHON WU CIICACTBEHHOM
CUTyanue (MHKPOYPOBEHD HUIM MCIIOTHHUTEILCKUN YPOBEHB) [6, 6]. PaccMaTpuBaTh KpUMHUHAIHCTHIECKOE
obecreyeHrne TOJMBKO KaK JIEATENIbHOCTh MPAaBOOXPAHUTENBHBIX OPraHOB, MO KpaiHEll Mmepe, HE TOYHO U
JaJIeko He ToiaHO. DOopMUpOBaHME HAYYHOTO 3HAHUS MOXKET OCYIIECTBISITBCS HE TOJIBKO B PE3yJbTare
NEeSTeTFHOCTH  TPABOOXPAHUTENBHBIX OpPraHOB, HO W B  pe3ylbTaTe JCSITeNbHOCTH  HAydHO-
WCCIIEIOBATENIbCKUX HMHCTUTYTOB, KadeAp, OKCIEPTHBIX MOApa3[eNieHuid W APYyTuX YUPEeKICHHHA U
opranmzanuid. OTHaKO AEATEIHHOCTHBIHA MOIX0]] HAM UMITOHHPYET.

B.II. baxuH cuMTaeT, YTO «KPUMUHAIMCTUYECKOC OOCCIICUCHHE JCSITEIBbHOCTU 3aKII0YacTCs B
pa3paboTKe KPUMHHAIMCTHUECKHX CPEICTB W METOJOB, HEOOXOAUMBIX 1 ee¢ 3(PPeKTHBHOTO
ocymiectBieHus» [7, 90], 4To, Ha HAIl B3TJIS, SBIISETCS TAKXKE JAJICKO HE TOJHBIM OIPE/ICIICHUEM.

P.C. benkun paccMaTpuBaeT KPUMHUHAIMCTUYCCKOEC OOCCIICUCHHE JICATEIBHOCTH OPTraHOB
BHYTPEHHUX JIe]l KaK CHCTEMY «KPHUMHUHAITHCTUIECKUX 3HAHWH ¥ OCHOBAaHHBIX Ha HUX HAaBBIKOB M YMEHHUI UX
COTPYTHUKOB WCIIONIE30BaTh Hay4YHBIC KPUMUHATNCTHYECKHE pEeKOMeHIalln, MIPUMEHSATH
KPUMUHAIIMCTHYECKUE CPEJICTBA, METOABl U TEXHOJIOTU W WX WCIOJB30BAHHE B IEISAX MPEAOTBPAIICHUS,
BBISIBIICHUS, PACKPBITHS, U PACCIICIOBAHIS MPECTYIUICHH [8, 64].
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be3yciioBHO, YTO KPUMHHAIUCTUYECKOE OOecredueHne HE MOXKeT OBITh 0€3  CHCTeMBI
KPUMUHAJIMCTUYCCKUX 3HAHWM, HABBIKOB M YMEHHH COTPYJHHUKOB HX HCIIOJIb30BaTh, OJHAKO M 3TOTO
HEZO0CTAaTOYHO JJISl TIOJTHOTHI COIEPKaHUs JAHHOTO MOHSATHS.

B.A. Bomwmckuii, muckytupys ¢ P.C. benkuHbM, oOpamaeT BHUMaHHE HA TO, YTO IOCIICTHUH
CBOJIUT KPUMUHAIIMCTHYECKOE OOECICUCHUE BCETO JIMINL K 3HAHUSAM W YMCHHSIM, YIYCKas M3 BHIY Pl
BaXKHBIX O0CTOSITEIBCTB!

— caMu 1o cebe KPUMHHAIMCTHYECKHE 3HAHWSA M YMEHHWS HE BO3HHKAIOT, OHH (OPMHPYIOTCS B
npoliecce ONpeAeTICHHON AeITeTbHOCTH (HayYHOH, Y4eOHOi);

— TakWe 3HAaHUS W YMEHUS pCaTH3yIOTCS ONATh JX€ B JCITENbHOCTH IO PACKPHITHIO H
pacciieZIoBaHHUIO MPECTYTUICHUI;

— (MPUMEHITh KPUMHUHAIUCTHYECKHNE CPEACTBA, METOABl M TEXHOJOTMH» MOXKHO TOJNBKO TOTAA,
KOT'Jla OHU Pa3pabOTaHbl U BHEJPCHEI B MPAKTUKY. A 3TO TOXKE JIEATSIHHOCTS;

— HAaKOHeIl, BCE OTH HANpaBJICHUS JESITEIBHOCTH — HE camollelb. B mpakTthke O0OphObI ¢
MPECTYMHOCTHIO PEaNn3yIOTCS WX Pe3yNbTaThl, MPAKTUKa OIpeAessieT UX cojepkaHue (Ienu, 3alauH,
(hopMBI), UCXOS U3 CBOHMX MMOBCEAHEBHBIX MOTpeOHOCTEH [9, 28].

A.B. Hmenko, W.II. Kpacrox, B.B. MaTBueHko yTBEpkKAAOT, 4YTO KPHUMHHAIHCTUYECKOE
obecrieueHre METOINKH PACcCIIeIOBAHNS OT/ICIBHBIX BHIOB MPECTYIICHUH — 3TO CI0HOE, MHOTOILUIAHOBOE,
KOMIUIEKCHOE TIOHSTHE, TJIaBHBIM COAEpKAaHHEM KOTOPOTO SABIISIETCS CaMOCTOSITENbHAs Crerudpuieckas
JESATSILHOCTh YYCHBIX-KPUMHHAINCTOB U MPAKTUKOB O pa3pabOTKe HOBBIX, MPUCTIOCOOICHUH H3BECTHBIX
HAyYHO-TEXHUYECKHUX JOCTIDKEHUH, a TakKe MX BHEAPEHUE B MPAKTHKY PAcCIeNOBaHUS MPECTYIUIEHUH ¢
[IETTBI0 ONTUMAIBHOTO perneHus ux 3ama4 10, 17].

OpuruHayibHO u3naraet 310 nousatue 3.M. KupcaHoB, KOTOPBIN pacKphIBaeT KPUMUHAIUCTUYECCKOE
obecrieueHne OOpbOBI C MPECTYNHOCTHIO KaK pelleHre NPUKIaJHbIX 33124 KPUMUHAIUCTHKH, COCTOSIIINX B
pa3paboTke ™  TPEJOCTaBICHHH CYIOeOHO-CIEICTBEHHBIM, OIMEPATUBHO-PO3BICKHBIM W JIPYTHUM
MPaBOOXPAHUTEIBHBIM OpPTraHaM KPUMHHATUCTHYSCKUX CPEICTB W METOAMK TIONYYCHHS, OICHKH U
WCIIONIb30BaHUST WHGOpMAIMK, HEOOXOMUMOW JUIsi  BBISABICHUS, TPEJAOTBPAINCHUS U  PACKPBITHS
MPECTYIUIEHHH W Kak pelIeHHe AUJAKTHYeCKOW (yHKIWHM, 3aKitodaromieiics B paspaboTke mpoliem
00ydYeHHsT TPAKTUYECKUX PAOOTHHKOB KPUMUHAITUCTUYECKHM METOJUKAM W B BOOPYXCHHH HX
KpuMuHaIMCcTHYeckuMu  3HaHusimu  [11, 10]. [elfictBuTensHO W pa3paboTka W MPEIOCTaBICHUE
KPUMUHAIMCTHYECKUX CPEJICTB W METOAMK, MpobdiieM oOydeHHs Kak d3JIEMEHTHl KPUMHHAIUCTHIECKOTO
obecrieyeHrsT HE BBI3BIBAET Y HAC BO3PAXKEHHs, OJHAKO OoJiee TOYHBIM SBIISETCS TEPMHUH «BHEIPEHHUE)
BMECTO «TpelnocTaBieHus». Kpome Toro, «perieHue ITUAAKTHYECKOW (yHKIHMHM, 3akKiIrodaromiencs B
pa3paboTke TpoOJieM OOYyYEeHHs TMPaKTUYECKHX PaOOTHUKOB KPUMHHATUCTHYECKAM  METOJUKAM,
BOOPY)KEHHUH WX KPUMHUHAINCTHYECKHMH 3HAHMSIMH» — O3TO COBMECTHAas 3aJada KPUMHUHAIACTUKA H
Me1arorndeckoi HayKH.

Ecnu o6paTtuthes k coBapsaM, TO U TaM MOXXHO OOHApYXHUTh pasHouTeHus. Hanpumep, B cnoBape B.
Jamns «obecrieunBaTh, 00ECTICUUTE» O3HAYACT JIaTh YTO-THOO BEPHOE, CHAOXKATh BCEM HYXKHBIM, OT'PaJUTh OT
yOBITKOB, HEJTOCTATKa, HYXKIbI, OT TPO3AIIeil KOMY OITacHOCTH u 1ip. [12, 577].

TonkoBelid crnoBaps pycckoro s3pika C.M. OskeroBa mnpu pa3bsCHEHWH CYIIECTBUTEIBLHOTO
«obecmiegeHue»: 1) OTChUTaeT HAC K CMBICIIOBOMY 3HAUYCHHIO TJIaroia «00ecrmednuTsy; 2) 0ObICHIET, 9TO 3TO
TO, YeM OOECIEYMBAIOT KOTO-HHOYAb, YTO-HUOYIL. [1aronm «obecmednTh» O3Ha4daeT: (KOTO — YTO, YEM)
CHAaOANUTH YeM-HUOYIb B HY’)KHOM KOJTMYEcTBE (00eCeunTh ChIpheM, 00eCIeUUTh (hepMbl TEXHUKOM); (KOTO —
YTO) TNPENOCTABUTH JIOCTATOYHBIE MaTepUalbHBIE CpEACTBA K JKU3HH (00ECIEeYHTh CBOIO CEMBIO,
obecrieueHHAas CTapoCTh); (YTO) CACNATh BIOJHE BO3MOXHBIM (00ECIEUHTH yCIeX); (KOTO — 94TO OT KOTO —
9ero) orpaanTh, OXpaHuTh [13, 427].

B ykpauHCKOM s3bIKEe «00ECIEYMBATH» TPAKTYETCS KaK «JIOCTAaBUTh 4YTO-THOO B JOCTATOYHOM
KOJIMYECTBE, YAOBIETBOPATH OMNpEIECICHHBIE IOTPEOHOCTH, CO37aBaTh HAJE)KHbIE YCIOBUS IS
OCYIIIECTBIICHUS 4ero-mrbo0, TapaHTHPOBATh YTO-IM00, 3alTUINATh, OXPAHITH KOTO-HUOYIh, YTO-HUOYIb OT
omacHocTu» [14, 19].

B 1opuanyeckoit SHIMKIONENH, PACKPBIBAETCS 3TO TOHITHE Yepe3 «o0ecreueHnue JOKa3aTenbCTBY,
«obecriedeHne 00s3aTeIbCTBY, «obecreueHue uckay. [15, 444-445].

HeogHo3HauHa TpakTOBKa 3TOTO MOHSATHS CBUACTEIBCTBYET O TOM, YTO PACKPBITH 3Ty MPOOIIEMY
BO3MOXHO TOJBKO MPHMEHSS AEATENbHOCTHBIA MOAXOM, TO €CTh PAacKpbiBas (YHKIHOHAIBHYIO CTOPOHY
Bompoca. B coBpeMEHHOM HayYHOM TIO3HAaHWW KAaTErOpHs JAEATEIbHOCTh BBHIONHAET THOCEOIOTo-
METOAOJIOTHIECKYIO poiib [16, 39], MOCKONBKY 3Ta KaTeropusi UMeeT YHUBEPCAIbHBIN XapaKTep, pacKpbIBas
€CTECTBEHHO-UCTOPUYECKOE OCHOBAHUE JKM3HU UeJIOBeKa W (YHKIMOHUpPOBaHMA oOecTBa. Ilpu u3ydeHuun
CJIEICTBEHHOH JEATEIHHOCTH KaK 00bEeKTa KpUMHUHAIIMCTHIECKOTO OOECTIeUeHUs ClIeyeT UMETh B BUY, YTO
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KaK CIEICTBEHHAsl JeATeNIbHOCTh, TaK W KPUMHUHAIMUCTHYECKOE OOecleyeHne paccMaTpUBAIOTCS Kak
CJIO’KHBIE TIOCTOSHHO U3MEHSIOIINECS, MHOTOYPOBHEBBIE, NEPAPXUUECKUE CUCTEMBI, TPU U3yUYEHUH KOTOPBIX
TpeOyeTcs akTyan3anus He TOIBKO YUCTO KPUMHUHAIMCTHYECKUX 3HAHUH, HO U IIEJIOT0 KOMIUIEKCa HayYHbBIX
3HaHWU W3 PA3IWYHBIX OTpaciiel, KOTOphIe MPH HEOOXOAMMOCTH MPUBIEKAIOTCS KPUMHUHAIUCTUKON s
o0ecrieyeHus1 CIEACTBEHHON NesATeNbHOCTU. J[Isi 0OBsSCHEHHS KPUMUHATUCTUYECKOTO OOecreueHusl Kak
JesITebHOCTH He00X0ANMO ee PyHKIIMOHATIBHOE PacuJIeHEHHUE.

CucreMy KpUMHHAJINCTUYECKOTO OOECTEUeHUs] CIEACTBEHHONW MPaKTUKH B IOPUINIECKON
JUTEepaType NMpECTaBIAIOT B Buae Komiuiekca nerctsuil. Eme B 1982 roxgy B.II. baxun u A.B. Mmenko
JOCTaTOYHO TMOAPOOHO JAETATU3UPOBATM Mpolecc oOOeclevYeHus] NPAKTUKH KPUMHUHATUCTUYECKUMHU
PEKOMEHIAIMSAMH, KOTOPhIi MMH TOJENEeH Ha CIEAYIOIIHEe JTambl: M3ydeHHe MOTpeOHOCTeH NpPaKTHKH;
pa3zpaboTka KPUMHUHAIMCTHYECKUX PEKOMEHIAINH; OJKCIepUMEHTalbHAs MPOBEpPKa PEKOMEHAIH;
npeaBapuTeNbHas OLEHKAa PEKOMEHAAlUi; paclpoCTpaHeHHe W BHEIPEHHE KPUMHHAIACTHYECKHX
pEKOMEH/IAMii Ha MpaKTHKE, MpOBEpKa Ha MpPaKTUKE pPEKOMEHAaluil; cOop W 00paboTKa IaHHBIX O
pe3yabTaTax UCIIONB30BaAHUS HA TIPAKTHKE KPUMUHATUCTHIECKUX pekoMeHmamnwii [17, 9-10].

B.A. O0pa3uoB CyniecTBEHHO pacIIUpPUII 3TOT NEpeUeHb U CUUTAET, YTO 3Ta CUCTEMa CKJIaAbIBaCTCS
W3 TaKWX 3TAnoB (CTaJuM, I1aroB);

— W3y4YeHHE YYCHBIMH-KPUMUHAINCTAMH, TNPAKTHKaMH TOTPEOHOCTEH MPaBOOXPAHUTEIHHBIX
OpraHoB, BEAYIUX O0PHOY C MPECTYITHOCTHIO;

— OmpeleNeHHe M TEOPETUYECKOe OCMBICICHHE MpoOJieMbl, TpeOyiomeld KpUMHUHATUCTUYECKOH
pa3paboTKu B HENAX YAOBICTBOPEHUS YKa3aHHBIX MOTPEOHOCTENH;

— hopMyTUpOBaHUE I, €€ 3a7a4, OTpeeNIeHUE IMyTeH, CPEJICTB U METOJOB UX PEIICHUS;

— u3y4yeHue u 0000IIeHHE MEPeOBOr0 OMbITa M TUMHYHBIX HEJIOCTATKOB IMPAKTUKH OOpPHOBI C
MPECTYMHOCTBIO CPENICTBAMU M METOAaMU KpUMHHAIHUCTHKH;

— BBISBJICHHE KPUMHHAIUCTHYECKH 3HAYMMOTO CBOEOOpaszud MPECTyMHOCTH Ha JaHHOM »JTare
pa3BUTHA OOIIECTBA;

— W3y4YeHHE HOBEHIIMX JOCTH)KEHUI HAay4YHO-TEXHHYECKOTO IMporpecca Ha NMPEeAMET OINpeneiIeHUs
BO3MOXXHOCTH HMX aJalTHPOBAHHOTO HCIIOJNB30BAaHUS B KPUMHWHAIHCTUYECKHX Pa3pabOTKax IMPHUKIATHOTO
XapakrTepa;

— pa3paboTka 1 anpoOaiys ONBITHBIX 00pa3OB CPEACTB, IPUEMOB, METOJIOB, METOINK, MaTEPUAJIOB,
TEXHOJIOTHH U UX COBEPIIICHCTBOBAHUSA C YUETOM PE3yIbTATOB MIJIOTHOTO UCTIBITAHUS;

— THPaXHPOBAaHHE YCOBEPIICHCTBOBAHHBIX W TMPHUHATHIX K OKCIUTyaTallid OOpas3IOB CO3/aHHOU
KPUMHHAIMCTHYECKON MPOAYKIIHH;

— OCHAIlEHWE YyKa3aHHOW TMpONyKIMEHM W pEeKOMEHJAIMsIMH IO €€ HCII0JIb30BaHUIO
COOTBETCTBYIOIIUX MPAKTHUECKUX CTPYKTYP;

— OKa3aHHWE MPAaKTUYECKUM pPaO0OTHHKAM KOHCYJNbTAllMOHHOH M METOJMYECKOW IOMOIIM B e
HaJAJIeKalleM OCBOCHUM, BHEIPEHUH W IEJCHANPABICHHOM WCIONb30BaHUM B MX IIOBCEIHEBHON
MPAKTHYECKOH NeATENbHOCTH;

— w3ydeHWe omnbiTa W 3(Q(EeKTHBHOCTH WCIONB30BAHAA Ha TPAKTUKE BHEAPEHHBIX BHUIOB
KPUMHHAIMCTHYECKONH HAyYHOW MPOLYKIHMH B LENSAX €€ JaTbHEHIIero COBEPIIEHCTBOBAHMS M MOBBILICHUS
KO3 (D PHUITMEHT MOJE3HOTO ACHCTBYS;

— COBEpIIICHCTBOBaHHE BHEAPEHHBIX B IMPAKTHKY Pa3pabOTOK M TMPEAOCTABICHHE NMPAKTUYECKUM
pabOTHMKAM HOBEWIIMX MOAeJeH U MOOU(PHUKALNN KpUMHUHAIMCTHUECKON HayuyHOH npoaykuuu [4, 38].

He BpmaBasic B Oonee moapoOHOe M3NoXeHHE (PYHKIHMOHAIBHOH CTOPOHBI KPUMHUHAIUCTUYECKOTO
obecrieueHns CIeICTBEHHON EATENbHOCTH Y APYTHX aBTOPOB, MO3UIIMK KOTOPHIX BO MHOTOM TTOBTOPSIOTCS
M Y KOTOPBIX HET MPHHIUIHAIBHBIX PA3HOTIACHHA, OTMETHM, YTO Y HAC TAK)KE HE BBI3BIBACT BO3PAKECHHIA
(YHKUMOHANBHAS CHCTEMa KPUMHHAJIMCTHYECKOTO OOECIEeYeHHs] THX aBTOPOB. IIpUMEHHUTENBHO K TeMe
HAIIIETO WCCIIEJIOBAHUS M B COOTBETCTBHUU C MOTPEOHOCTSIMH MPAKTHUKH, allTOPUTM KPUMHUHAIHCTUYIECKOTO
obecrie4eHnsl CIIEACTBEHHON MEsTEeNTFHOCTH BO3MOXHO TPEACTaBUTh B BHJE: TOJAEPKAHUS BBICOKOU
TOTOBHOCTH CYOBEKTOB NEATEIBHOCTH MO KPUMUHATUCTUYECKOMY OOECIICUEHHUIO MPAKTUKU AO0CYAeOHOTrO
paccieoBaHUs; W3y4YeHHsI MOTpEOHOCTEH CIEeACTBEHHOM MAEATENbHOCTH; HW3yYeHHsS MPECTYIMHOCTH U
BBISIBJICHHE TPHU3HAKOB TPeOyIOMHMX HOBOTO KPUMHUHAIMCTUYECKOTO OOECHeueHUs CIeACTBEHHOM
JESITeNbHOCTH; N3yYeHHE BO3MOXKHOCTEH OTEUECTBEHHOW M 3apyOeXHOM HayKu (KpUMUHATUCTUKU WM TPU
HEOOXOIUMOCTH BO3MOXXKHOCTEH BOBJICUCHHUS 3HAHUH W3 JAPYTHX OTpaciieil) B KPUMHHAIHCTHYECKOM
obecrie4eHn HOBBIX IOTPEOHOCTEH CIIEeNCTBEHHOW [esATeNbHOCTH; OIpeleleHne IeJei, CyOBeKTOB,
CpPEeICTB, METOIOB W  TEXHOJOTHH TPOBEACHUS  HCCICIOBAaHWN;, pa3paboTKa, IIOCTABJICHHOU
(chopmynrpoBaHHOH) B COOTBETCTBHU C MOTPEOHOCTSIMU CIECICTBEHHOW MPAKTHKH KPUMHUHAIMCTHYECKON
MPOAYKIMH; TpeABapUTENbHAs IPOBEPKa KauecTBa, HCIBITAHWE, OICHKA IONyYeHHBIX PEe3yIbTaTOB B
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COOTBETCTBHH C KPUTEPUSMH CIICJACTBEHHON MpakTHKH. [Ipu HEOOXOJAMMOCTH BHECCHHE KOPPEKTHB,
NopaboOTKa KAa4YeCTBEHHBIX IapaMeTpPOB MPOJYKIIMHM, PEKOMEHJAIMs W BHEAPEHHUE €€ B INPaKTUKY;
COTIPOBOXK/ICHUE HAJUICKAIIECTO OCBOCHHS, BHEAPEHHS B TPAKTHKY; IIOJATOTOBKA M TEPEIOArOTOBKA
cliefioBaTeNieii B COOTBETCTBUM C HOBBIMH JIOCTH)KCHUSIMH HAyKW W TPAKTUKH; TIOATOTOBKA H
MEPETOATOTOBKA HAYYHBIX KaJPOB JUISl KPUMUHAIHCTUYECKOTO 00SCIICUCHHUS CIICJCTBCHHOHN NIEATSIIEHOCTH;
M3YYCHHUS HOBBIX MMOTPEOHOCTEH CIEICTBCHHON NEATEIBHOCTH.

Takum 00pa3om, Ha TEPBBIA B3I aOCONMIOTHO IMOHSATHOE CIIOBO «00OeCIIeueHNE)» OJTHOBPEMEHHO
ynoTpeOnseTcsi B pa3HbIX 3HAYEHUSIX, U HECET OHO TPU STOM HEOJAHO3HAYHYIO CMBICIIOBYIO Harpysky. He
BJIaBasiCh B O0Jiee MOAPOOHOE U3II0KEHUE MPOOIEMBI, OTMETHM, YTO BHIIIE U3JI0KEHHOE CBUICTEILCTBYET O
CIIO)KHOCTH ¥ MHOTOACIIEKTHOCTH TMPOOJIEMbl CBSI3aHHOH C KPHUMUHAIUCTHYECKUM oOecredeHneM
CJIC/ICTBEHHOM JIeSITeIbHOCTH.

OCHOBBIBasICh Ha COJICP)KAaHUU M TPAKTOBKE IMOHITHS «00CCIICUCHHUE» Pa3INYHBIMH yYEHBIMUA M
MPaKTUKaMH, YYUTHIBasl CYNICCTBYIOIIUE BapUAHTHI OMPENENICHUs] dTOr0 TEPMHUHA, C/EIaeM BBIBOJ, YTO
KPUMHHAIMCTHYECKOE O0eCleueHHe CIIEJACTBEHHON JIESTeNbHOCTH — OTO W3y4deHHe TNOTpeOHocTel
CJICICTBCHHOH TPAaKTUKK W B COOTBETCTBHM C HHUMH pa3pa0OTka HAay4HO OOOCHOBaHHBIX U
AKCIIEPUMCHTAIBHO anpOOUPOBAHHBIX METOJIOB, CPEJACTB, TEXHOJIOTHHA, a TaKXe WX BHEJIPCHUE B
CIIC/ICTBEHHYIO TIPAaKTHKY W OCHOBAaHHAs Ha JTHX pa3pabOTKax IMOATOTOBKA M TMEPENOJrOTOBKA HAYYHBIX
KaJIpOB U CJICJIOBATENeH sl pa3pabOTKU U PEabHOTO MPUMEHEHHS KPUMUHATUCTUYECKAX HOBEJUI C TIEIbIO
ONTUMU3AIUHU BBISBIICHUS, PEKPAILICHUS, IPEIYTIPEIKICHIS, PACKPBITHS U PACCIICIOBAHUS MTPECTYIUICHUN.
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Experience of Use of Alternative Preventative Measures
in Criminal Proceeding in Europe
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Abstracts: This article is about preventive measures which are used in European countries and are alternatives to
custody and arrest. Consider the criminal justice system in France, Great Britain, Latvia, Lithuania, Belgium, Austria,
Bulgaria. The essence such preventive measures as bail, police supervision, ban approach the certain place or a person,
seizure of documents, the obligation to appear periodically to Police, house arrest and some else. It should be noted that
in order to reduce the burden on courts, some of their powers transferred to the prosecutor and investigator, for
example, issuing an order about application of restrictive measures, as bail, police supervision or , ban approach the
certain place or a person. In general, the use of alternative preventive measures in criminal procedure in different
countries are called to protect the rights and freedoms of people according to the international standards and documents.

Keywords: preventive measures, personal responsibility, bail, personal guarantee, ban approach the certain place or a
person, seizure of documents, the obligation to appear periodically to police, house arrest.

VYkpaina 3apa3 mpoXoOuTh HE JIETKWH Ta TepHHCTHH nuiix pedopmanii. Ha manuit yac pedopmu
3aUenId MPAKTHYHO BCi c)epH KUTTSA: MOJITHYHY, SKOHOMIYHY, TOCHOJApCHKY, arpapHy, MOJATKOBY,
cynoBy. He o0ifiuin cTopoHOI0 I KpUMiHAIBHUN MpPOIEC Ta IHCTUTYT 3amo0LKHUX 3axoliB. PozymHue Ta
MOCTYNIOBE BHECCHHSI 3MiH B 3aKOHOJIABYi aKTU JEPKaBH Ta JOKYMEHTH JUIsi BUKOHABYMX CTPYKTYp Mae
BiOYBaTHUCh i3 3aCTOCYBAaHHSM 3araJlLHOBU3HAaHUX HOPM 1 NPHHLMWIIB, BHUKIAJACHUX y MIKXHAPOJHHX
MPaBOBHX aKTaxX Ta NPEUEACHTHUX pimeHHax €Bporeiickkoro Cymy 3 mpaB JIOAWHH, 3 JOTPUMAHHIM
MIPUHITAITY 3aKOHHOCTI Ta BEPXOBEHCTBA IIpaBa, IPOMOPIIIHHOCTI 1 CHPaBEUTMBOCTI, 0€3 OyIb-SIKOTO
OOMEXKEHHSI YK€ TPOTOJIONICHNX 1 TapaHTOBAHMX 3aKOHOM IIpaB 1 CBOOOM IFOIWHU 1 MPOBAIKYBATHCH Y
TIepIITy Yepry B HAMPSMKY T'yMaHi3aIlii 1 JeMOKpaTH3aIlil iHCTUTYTY 3al00DKHUX 3aXO0/IiB.

3 METOI0 3MEHINEHHS KiJIHKOCTI 3aTpUMaHb Ta apellTiB, y CBITI Bce OibIlie HAOyBa€ MOIYISPHOCTI
3alpOBAKEHHS aJbTEPHATHBHUX 3aXOIB 3a0e3MeUeHHsT KPUMIHAILHOTO MPOBADKCHHS B3ATTIO i BapTy.
Ha ix po3BuTOK BILTHHYB TOH (haKT, IO B 0aratboxX KpaiHax KiIbKICTh OCi0, sIKi mepeOyBaroTh y B'S3HUII B
OYiKyBaHHI CyZIOBOTO IIPOIECy, CTAHOBUTH 25% Bcix 3aTpuMaHHX MpaBonopyHukiB (Ectonis, Yropuuna,
CrnoBeHis).

OctanHiM 4acoM OyJH 3alpoBaKeHi ACAKi 3aX0H Ui 3MEHILICHHS THCKY IIEPEBaHTaXKEHUI CyJOBUI
amapaT IUIIXOM HaJlaHHS MPOKYPOpOBi ab0 CIIiTYOMYy TOBHOBAXKEHb, SIKi paHIIIe BBAXKAJTUCS TaKUMHU, IO
HaJIeKaTh TUTBKU CYAJI Mij] 4ac CYJIOBOTO PO3TIISy CIIPAaBH, HANPUKIIA] BUAAHHS HAKa3y PO 3aCTOCYBaHHS
00MeXyBaTbHUX 3aXOJ[iB, TAKUX SK: MEPEHaHHS Ha MOPYKH, HArjsa IONiMii, 3a00poHa HAOIMKATUCKH JIO
MEBHOTO Miciig a00 ocoOm, a0 3aiiMaTHCh TICBHOIO Mpodeciero.

3axoau TaKoTO THUITYy 3aCTOCOBYIOTHCS Maibke B yCiX KpaiHax, B To# abo iHmmii croci6. B bonrapii,
JIutsi, Ecronii, JlatBii Ta CnoBenii cBo007a 0OBHHYBadYyBaHOTO MOXE OyTH OOMEKEeHa Ha JOCYIOBOMY
eTami HakKa30oM perysipHO BiIMIYaTHUCh y TMOMIIEHCHRKOMY BiaauTeHHI. HEBHKOHAaHHS TaKOro Hakazy
MIPU3BOJUTE /IO apPEIITy Ta B3ATTS IMiJT BapTy.

3acToCcyBaHHsS QJIBTEPHATHBHHUX 3alOODKHUX 3aXOJiB B 0araTboX BHUIAIKaX 3aJICKUTh BiJ TaKUX
KpUTEPiiB: XapaKTep Ta TSHKKICTh 3JI0YHMHY, HASBHICTH IHTEPECY IO CIIPaBU IMHPOKOI TPOMAICHKOCTI, BIK i
XapakTep MpaBOMOPYIIHUKA, MAHO, SIKHM BOJIOZIE MTPABOIIOPYIITHUK, MOKIINBA KOMIICHCAIIS TOTEPIILIIOMY.

B Oaratbox BHUTIAmKax 3acTOCYBaHHS aJIbTEPHATHBHUX 3aMOODKHUX 3aXOMIB CYMPOBOIKYETHCS
MpoOaIifHuM TEepioJOM, MPOTATOM SKOTO MPABOMOPYIIHUK TIOBHHEH BUKOHYBaTH TICBHI YMOBH i
JOTPUMYBAaTUCh TEBHHUX OOMEXEHb Ul TOTO, 00 YHUKHYTH CYIOBOro mepeciigyBaHHs. Harmsag 3a
MiA03pIOBaHNM/O0BUHYBAaYE€HUM 3AIHCHIOETHCS MpaliBHUKamMu mouinii. B Pymynii, Yropmuni i Jlarsii
npoOarliifHa AisUTBHICTh HA JOCYJIOBOMY eTami (HamuCaHHs OIIIHOYHHX JIOTIOBIiJEH, HATJISAA, KOHCYJIbTAIlil)
MepeBaKHO HaIliJieHa Ha HEMOBHOMITHIX MPaBOMOPYIIHHKIB.

V kpaiHax, Ae iCHyIOTh 3aKOHOJIaBYi TIOJIOKEHHSI PO MOIMIMPEHHS Mpodarii Ha JOCyJ0BOMY eTarli Ha
MOBHOJIITHIX, Mpo0arisi mepeBaXHO OOMEXYeThCS HaJaHHSIM TNOdinii, mMpokypopy abo cyny 3araibHoi
iHpopMaIlii Mpo MPaBOMOPYIIHUKA a00 3MIMCHEHHSAM HArJIAAy 3a BUKOHAHHSAM OOBHHYBAauyBaHHUM IEBHUX
MIpU3HAYECHUX YMOB [5, c. 141].

PosrnsaeMo Temep 3amoOikHI 3axXoAW aNbTCPHATHBHI apeliTy Ta TPUMAHHIO T BapToO, SKi
BHKOPHCTOBYIOTBCSI Y TI€BHHX KpaiHax €Bpomu i 3a0e3meueHHs KPUMIHAIBHOTO MPOBA/KEHHS Ta
MIPOBEEHHS TIOCYAOBOTO PO3CITiTyBaHHS.

Bouarapis. Tak, B bonrapii icHye mpoOartiifHuii 1mepios i AKIIO TPOTATOM OTO Yacy MPaBOTOPYITHUK
BEJIe 3aKOHOCTYXHSHHUMA CIIOCIO KUTTS, BUKOHYE 3000B'sI3aHHS MO0 BiAMIKOIYBaHHS Ta TOTPUMYETHCS BCIiX
IHIIMX YMOB, TO cya (a00 Jep>kaBHUN IPOKYPOP) KW BUJAB TICPBUHHUIN HAKAa3, MOKE TIEPETIITHYTH CIIPABY.
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VY pasi, KoM peakiis BiIMOBiTa4a HE BBAXKAETHCS 3aOBLILHOIO, CYIOBE IEPECITiAyBaHHSI MOXe OyTH
TTOHOBJICHE. TaK0oX I1e MOYKE CTAaTHUCS MPOTITOM TIepio Iy Ipoodartii.

Ha nmocymoBomy eram JAep)KaBHHHA TPOKYpOp MOKE TPUAHATH PIMIEHHS PO 3BUILHEHHSA
00BMHYBAYyBAaHOTO 3-ITiJT BAPTH B OOMIH Ha 3acTaBy a00 MUCHMOBE 3000B'sI3aHHS MIPO HAJECKHY MOBEHAIHKY
(po3min 73 KIIK).

Slkio 3rigHO 3 00CTaBMHAMH CIPAaBH MOKIIMBE MPU3HAYEHHS TaKOi MIpH SK TPUMaHHS i BapTOIO,
CYJl MOXE JO3BOJUTH IIPABOMOPYIIHUKOBI 3aJUIIATHACSA HA BOJII a00 3BUIBHUTH HOIO 3-IIiJ] BAPTH 3a YMOBH,
SKIIO TpUBaTHa opranizamis abo ocoba, ska 3aciyroBye Ha AOBIpY, 3alpOINOHYE 3a HBOTO 3acTaBy.
[To30aBneHHsT BOMI TaKOXK MOXKe OyTH 3aMiHEHE, SIKIIO MPaBONOPYIIHWK NpuiiMae Ha ceOe 3000B'A3aHHS
BECTH 3aKOHOCITYXHSHHM CHOCIO XHUTTS Ta HE YMHHUTH JKOTHUX MPaBOMOPYIIEHb B MailOyTHhOMY. BiH
MOBHHEH PETYJSPHO 3'ABIATHCH IO CyIy, AEp>KaBHOI MPOKypaTypH abo MOilii 3rigHO 3 OTpUMaHHMU
IHCTPYKIISIMH, 8 TaKOX HAJaBaTH IMOICPETHE TOBIOMIICHHS, KO BiH Ma€ HaMip 3aJIMITUTH CBOE MiCIe
npoxxuBaHHs. KpiM Toro, BiH MOBUHEH BUKOHYBATH BC1 1HIII 3000B'I3aHHS, TOKJIAJCHI HA HBOTO.

Cynas moBHHEH OOMIpKYBaTH NPUHHATHICTH TakKOro 3000B'Si3aHHS, 3BaKAIOUM Ha XapakTep
npaBonopymrauKa. Takox Ciyk6a mpobarrii Ta Memiariii MOXe HaJaBaTH JTOMOMOTY CYIy IIPH BHPIIICHHI
IIFOTO MUTAHHS, aJie 3apa3 Ha MPAKTHULI 1€ TPAIUIAETHCS PiAKO.

Skimo, mpuiMarodM 10 yBarm XapakTep IIPaBOMOPYITHHKA Ta CYTh KOHKPETHOI CIIpaBH, I
1M030aBJIEHHST BOJII MOXYTh OyTH JOCATHYTI 3aco0aMM HAarJsIAy, SIKMA 3MIHCHIOETHCSA odirepoM mpobairii,
1M030aBIIEHHS BOJII MOKe OyTH 3aMmiHeHe HarisimoM (posnin 73, maparpad lc. posmin 73, maparpad 3 KIIK).
SIKIo mpaBOIIOPYITHUK HE BUKOHYE OOOB'SI3KIB, MOKIAACHUX HA HHOTO y 3B'A3KY 3 3aMIiHOIO TPUMAHHS ITiJT
BapTOIO, 1 MPU IBOMY NPHYHWHU IS YB'S3HEHHS 3aJUINAIOTHCS aKTyallbHUMH, TO CYI, ICIs peKOMEHAIli
JIepKaBHOTO MTPOKYpOpa Ha AOCYIOBOMY €Tarli, MO>Ke BUIATH OpJiep Ha MMOBEPHEHHS ITiJI BapTy.

Cyn MOke IpUIHATH pillIeHHS MPo:

- TpOBaHKEHHS CyIOBOTO IepeciityBaHHs 0e3 miaTpuMkH no3usaueM (posmin 11 KIIK);

- TpUIHHEHHS CcyIoBOro mnepeciimxyBaHus (po3ain 223 KIIK);

- BIiAMOBY BiA cynoBoro mepeciimyBanHs (po3fin 24 Kapaoro xogekcy). Cya Moxe NPUIUHUTH
CyJOBE IepeciiTyBaHHs! MPaBONOPYIIHMKA 32 3JI0YMH HEBENMKOI TSHKKOCTI, SIKIIO TOW MIKOAYE PO CBOE
MPaBOMNOPYILIEHHS Ta IMPO HAMAraeThCsl BUNIPABUTH cUTyamito [1].

s Toro, mo0 cyj yXBaauB Taki Jii, BiIOBilad TOBHHEH MAaTH JIOCTATHHO XOPOIIY PEHyTaIlilo B
MUHYJIOMY.

JlutoBchka pecmy0OJjika. 3axomu mporecyansHoro mpumycy 3a KIIK JlutoBchkoi PecmyOmikm
posmomiieni Ha 3amoOixkHHI 3axomu (c1.119-139 KIIK JlutoBchkoi PecmyOmiku) Ta iHINI 3axX0ad
nporecyansHoro npumycy (cT.140-163 KIIK JIutoBcbkoi PecyOmmikm).

BianoBigHo 3amo0ikHiI 3axoAW MOAULIOTHECA Ha: 1) apemr; 2) momamiHii apemr; 3) 3actaBa; 4)
BIJTYYCHHS JOKYMEHTIB; 5) 3000B'I3aHHS MEPIOIUIHO BiI3HAYATHCS B YCTAaHOBI MOMIMIi; 6) MiAMHACKA TIPO
HEBWI3; 7) CIOCTEpEKEHHS KEPIBHHIITBA BIMCHKOBOTO IMIAPO3AUTY; 8) mepemada HEHMOBHOJITHBOTO ITifT
HarJisi] 0aThKiB, 3aKOHHUX OIIKYHIB Ta iH. [7].

Bignosigno no cr. 134 KIIK JIutoBcbkoi PecriyOmiky BHITyYeHHS AOKYMEHTIB MOJISITA€ B TOMY, IIO
MiZ03PIOBaHMN BIAMOBIAHO O yKa3y Y MOCTAHOBHU Cy.ly MOBHHEH HaJaTH NEBHI JOKYMEHTH Ha 30epiranHs
710 IPOKYpaTypH (IacmopT, NOCBiAYEHHSI 0COOH, BOMIIMCHKI MTpaBa) 1 Lie cayryBaTUMe 3aro0i>KHOI0 MipOIo.

Crarts 135 KIIK pernamenTtye 060B’ 130K ITi03PIOBAHOTO 3a PIlICHHAM MPOKYpOpa Y BiAMOBITHO A0
yXBaJHM CyHy 3 SBIATHCS 1O BIAAIICHHS MOJILii Yy TEBHUH MicsAlb, NEHb TIDKHS Ta TOAMHY. SIKIIo
MiJJO3pIOBaHMN HE 3'SBUBCS JUIS TEPEBIPKH 10 TOMIIEHCHKOr0 BINIUICHHS, TO MOJINEHCHKAN MOBUHEH
HEraHO ITOBIZOMUTH IIPOKYpOpa 1 BXKHUTH 3ax0jiB, MO0 3HAHTH Ii03pIOBAaHOrO. 3a TMOPYIICHHS
3000B’SI3aHHS 3 SBIBITHCS 10 BIAMUICHHS TOJIIIi 70 MiZO3PIOBAHOTO MOXYTh 3aCTOCOBYBATHCS OUIBII
JKOPCTKI 3ammo01KHI 3aXO0/IH.

IIlo crocyeThcs TOPYKW, TO AAHWHM 3aXid ICHYE JIUINE Yy BUTIIAII HarJIIy 3a HETOBHOJITHIMU
npaBonopymrauKamMu. Tak, ct. 138 KIIK Bu3Hauae, mo Harmsin O6aTbKiB, OMKYHIB UM iHIIHX (Qi3UIHHX a00
IOPUIUIHUX 0Ci0, SKi 3MIMCHIOIOTH JOTISA JITEH 3a HEMOBHOJITHIM ITiIO3PIOBAHMM ITOYWHAETHCS 3
MMICBMOBOTO 3000B'sI3aHHS TapPaHTYBAaTH, IO HEIMIOBHOJIITHIN IMiM03pIOBaHMMA Oyae MOBOMUTHCS HAICKHUM
YMHOM, HE MOPYLIyBaTH YMHHE 3aKOHOJABCTBO Ta Oyae NpuOyBaTy Ha BUKIMKH Odilepa MomiLii, mpoKypopa
abo cyay mij 4ac JOCYJIOBOTro po3ciigyBanHs. [lopyduTens Hece BiAMOBINAIBHICTh 32 HEMOBHOJIITHROOTO
MPaBOMOPYIIHUKA 1 SIKIIO HEMOBHONITHIM MiZO3PIOBAaHUN yHHKAaTHUME 3’sIBICHHS JO OpraHiB cliacTBa abo
Cyay, TO Ha 0cO0Y HOPYYHUTENIs HAKIAJaeThCs Tpad y po3Mipi 5 NPOKUTKOBUX MiHIMYMiB [2].

JlaTBilicbka Pecmy0Oaika. KpuminansHo-nponecyansauii 3akoH JlaTBiiicbkoi pecnyOmiku OyB
npuiiasatuii Ceiimom 21 xBiTHS 2005 poky Ta B HBOMY MICTHTHCS LiJIa TJlaBa, IO MICTHTh HOJOKEHHS
aJIbTEpPHATHBHUX 3al00KHUX 3aX0/iB HE OB’ s13aHMX 3 mo30aBneHHsaM Boui (I'nasa 14).

KIIK JlaTBiiicbkoi pecmyOmiku MiCTHTb A€KUTbKA HOPM, IKI KOHKPETH3YIOTh T€ UM iHIIE 0OMEKEHHS.
Tak, crarts 253 BW3Hauae Takuil 3axing 3abe3nedeHHS KPUMIHAIBHOTO IPOBAPKEHHS, SK 3a00poHa
HaOIKaTUCs 0 TeBHOI ocobu abo micms. [ToctaHOBOIO 000010, SKa BEle TOCYA0BE TIPOBAKEHHS, MOXKE
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OyTH HaKJIaJCHE Ha ITI03pIOBaHOTO0 a00 OOBHHYBaueHOTO OOMEKECHHS HAOIMXKaTHCS O MEBHOI 0coOM Ha
BiJICTaHb OJFDKYE, HI’)K BU3HAYCHO B TMIOCTAHOBI, YHUKATH (Pi3nuHOTO 200 Bi3yaJbHOTO KOHTAKTY 3 HEIO 1 HE
BHKOPHUCTOBYBAaTH HISIKAX 3aco0iB 3B'SI3Ky a00 NpWifoMiB Tiepemadi iHGopmamii sl KOHTaKTy 3 €0
ocoboro. B cBoro depry, 3a00poHOI0 HAOMMKATHCS OO TIEBHOTO MICIA € TepeadadeHe IMOCTaHOBOIO
0OMEKEeHHS IS TTiJ03PI0BAHOTO a00 OOBMHYBAYEHOTO BiJ[BITyBaTH IIEBHE Miciie a0o rmepedyBaTu OImKde 10
HBOTO 3rajjaHoi B TIOCTAHOBI BijacTaHi. [lopymieHHsIM nqaHuX 3a00pOH HE BBAKAETHCS HAOIMKEHHS 10 TIEBHO1
ocobu abo MicIid, SKIIO 1€ BiTOYBAETHCS B paMKax KPUMIHATIBLHOTO TIPOIIECY.

Kpim Ttoro, KIIK JlaTBilicbkoi pecmyOmniku mnependayeHo 3a00poHy 3ailiMaTHCS NEBHUM BHIOM
JisUTBHOCTI, BUKOHYBATH Jii HEBHOTO BUAY a00 BUKOHYBAaTH KOHKPETHI 1TOCA0BI YH TPYAOBi O0OB'S3KH.

JlocTaTHRO TOMYJSIPHUM 3aX0IOM € Tepefadya Mif Harmsin mouinii (cT. 263), skuil monsrae y
00OMeXeHHI CBOOOIM TMepecyBaHHs 1 il Mio3proBaHOr0 abo OOBHMHYBA4YE€HOTO 3 YMOBOIO, IIIO BiJIOBiJHA
ocoba 0e3 103BOMYy OCOOM, IO 3IifiCHIOE OOCYJOBE PpO3CIiAyBaHHS, HE MOXKE MIHATH MOCTiiHE abo
TUMYAcOBE MicCIle MPOXKMBAHHS, BiJBiAyBaTH 3raJaHi B IOCTaHOBI MicI a00 yCTaHOBH, 3ycTpidaTucs 3i
3raJlaHiMHU B MTOCTaHOBI 0COOAaMH i 110 BOHA Y BCTAaHOBJIICHWI 4Yac 10OM Mae mepe0yBaTH 3a MICIIEM CBOTO
MIPO’KUBAHHS, a TAKOXK HE YaCTIlIe TPHOX pa3iB Ha TYHKICHD BII3HAYATHCS Y BIIITOBITHIN YCTaHOBI MO 3a
MiclieM TpokuBaHHA. J[aHi 0OMEKEHHsI BCTAHOBIIOIOTHCS 3 ypaxyBaHHSM yYMOB poOOTH abo HaBYaHHS
MiI03pIOBaHOT0 ab0 OOBHMHYBAa4YEHOTO, a JUIS TIEPEBIPKHA MOTPUMAHHSI OCO00I0 OOMEXKEHb om0 i
TepecyBaHHs TPAIliBHUKU TIOJIIII MalOTh IPaBO BXOIWTH B OyIb SKWA dYac J0 il mocTiitHOro ato
THMYaCcOBOTO MICITS TPOKUBAHHS (KBapTUPH, OYIAMHKY ).

Crarts 256 mepenbadae 00OB’S30K TMiAO3PIOBAHOTO ab0 OOBHHYBAUCHOTO, SKUH OQOPMIISETHCS
MMACHMOBHM 3000B’s3aHHSI OCTAHHBOTO, HE 3aJHMINATH OLIBIN HiX Ha 24 TOAMHM KOHKPETHO BKa3aHE MiCIle
MIPO’KUBAHHSA a00 MiICIle TUMYACOBOTO TiepeOyBaHHS 03 JT03BONY, a TaKOXK 0e3 3aTPpUMKH 3'SBIIATHCS 3a
BUKJIMKOM JI0 OPraHiB CIiACTBa, MPOKypaTypu 4u cydy ab0o BUKOHYBATH iHIII KPUMiHAJIBHO-TIPOLECYaNIbHI
00OB'A3KH.

3anoOikHUHN 3axin y BUMIAAl nopyku Takox nependoadennit KITK Jlapidicekoi pecmy6miku. Tak,
0CcOOHUCTOI0 TMOPYKOIO € MHUCHMOBE 3000B'A3aHHS, BIAMOBIAHO J0 AKOro (i3uuHa ocoda MopydyaeThCs, IO
MiJJO3pIOBaHM YU OOBHHYBAYCHWH 3'SBUTHCS 32 BUKIMKOM OpPTaHIB CIIJCTBA, MPOKYpPaTypHd YM CYIy Ta
BUKOHA€ iHIII mporecyainbHi 000B's13ku. KpiM Toro, JlaTBilicbke 3aKOHOIABCTBO Iependayae HasBHICTH HE
MEHILE JIBOX IOPYYUTENIB, SIKUM TMepe] B3SATTAM 3 HHUX 3000B’si3aHHs Oyne MOBIZOMIIEHO NPO CYTh
KOHKPETHOTO KPHMIHAJIBHOTO TIPOIECY, Y 3B'I3KYy 3 SKUM 3aCTOCOBYETHCS IICH 3armoODKHHME 3axin Ta
PO3'ICHIOIOTHCS HACHIIKH, III0 HACTAIOThH Y pa3i HEAOTPUMAHHS IMOKIAICHUX 000B’s3KiB. Y pa3i MOPYIICHHS
YMOB 0COOHMCTOI MIOPYKH 3a MTOCTAHOBOIO CIIIOTO0 CYAi a00 CyIy Ha MOPYIUTEINS MOKIATAEThCSI IPUMYCOBa
cruiata rpomroBoi cymu y po3mipi Big 10 mo 30 BCTaHOBICHUX MiHIMAIBHUX MICIYHUX 3apOOiTHUX IIIaT (CT.
258)[3].

®panuia. BigmosigHo mo HopMm Komekcy kpuminameHO! mponemypu Dpanilii, oOBUHYyBadYCHHIA
TTOBUHEH 3QJIMIIATHCS HAa BOJNI Yy BCiX BHNAAKaX, KPiM THX, KOJH 3 MPUIMH HEOOXITHOCTI MPOBEICHHS
po3citiiyBaHHsS ab0o 3 OISy Ha 3axoau Oe3lekH BiH Mae repeOyBaTH Mij HArjiasjaoM a0o, 3a BUKIIOYHHX
YMOB, B3SITHH ITiJ] BapTy JI0 CY/y 3TiJHO 3 BUKIJIQJCHUMH BUIIE MPABIJIAMHU Ta YMOBAMHU.

Takoro mOHATTS, SK «3amoOiKHUE 3axim»y y @panuii Hemae. [Ipore B Komekci kpumiHambHOT
npouenypu MicTuTbes po3lin «IIpo cymoBuil KOHTPOJIE Ta MONEPEAHE YB’S3HEHHS», KU € aHAIOTi4YHUM
IHCTHTYTy 3amoOiKHMX 3ax0liB. BiamoBimHo 1o umHHOrO 3akoHOAaBcTBa y ®panuii iCHYIOTh HACTYIHI
3aro0KH1 3aX0/IH:

- THMYacOBE TPHMAaHHS i1 BapTOIO;

- cynoBuii kKoHTpodb (cT.137 KIIK) — OCHOBHHMM 3amoOiKHUH 3axim, SKAW TONATae y
KOMIUIEKCHOMY OOMEKEHHI IpaB IMPaBOMOPYIIHUKA, a caMe OOOBSA3KY: 1) HE MOKHOATH TEPUTOpPiaTbHUX
MEX, BU3HAUCHHUX CY/ICIO; 2) HE BUXOIUTH 3 oMY a00 3 MICIlSI MTPOKUBAHHS, BU3HAYECHOTO CYAJICI0, OKPIM
SIK Ha yMOBaxX a0o 3 IpHWYWH, IependadeHux CyIAcio; 3) He BiIBiAyBaTH NMEBHUX Miclb a00 BiABiTyBaTH
JUTIE Ti MICI, SKi OyJM BHW3HAYEHI Cy[jaeio; 4) MOBIMOMISITH CyIo PO OyIb-sKe IepecyBaHHS 3a
BH3HAYCHI HUM TEPUTOPIAIbHI MEXI; 5) 3'IBIATHCS TIEPIOTUIHO 10 CIy>K0 ab0 opraHiB, BU3HAYECHUX CYJICIO,
BiJl AKX BHMAara€ThCsi NOTPUMAHHA CYBOPOTO KOHTPOJIIO HaJA IMPABOIOPYLIEHHSMH, Y CKOEHHI SKHX
3BHHYBAaUy€ETbCS Lel OOBHHYBaueHMii; 6) BiIKJIMKATHCh Ha MEPIIY X BUMOLY 3'IBUTHUCH 10 OyIb-iKOl
YIIOBHOBa)X€HOT1 a00 Oyab-aKoi KBajidikoBaHOi 0coOH, SIKy MPU3HAYMB CY[, a TAKOX MiAKOPITHCA, SIKILIO
TOrO0 BUMarae crpaBa, KOHTPOJIbHUM 3axojaM 3 OOKy Takoi ocoOu, abo BifBiLyBaTH BH3HAUYEHHUH TaKOIO
0co00r0 HaBYANbHUM 3aknaza; 7) 34aTH KIepKy a0o TOomileichKkoMy BiZOMCTBY, abo Opuraaupy
XKaHgapMepii BCi JOKYMEHTH, IO BCTaHOBIIOIOTH HOro ocoOy, i, 30KpeMa, macrnopT B 0OMiH Ha AOBiJIKY,
sKa Oyze 3aMiHATH MOCBiAYeHHS 0co0u; 8) yTpUMyBaTHCs BiJl KEpyBaHHS BCiMa a00 BU3HAYCHUMH BUAAMHU
ABTOMOOUIIB 1, SKIIO HEOOXiTHO, 37aTH KJIEPKY CBOE MOCBIIUEHHS BOiS B 0OMiH HA JOBIJIKY; OJHAK CYIJIS
MOKE JO3BOJIUTH OOBHHYBa4€HOMY KOPHUCTYBATHCS HOTO MOCBiAYEHHSIM BOZIs Ul 3IIHCHEHHA HOTO
podeciiiHOl AisIbHOCTI; 9) YTPUMYBaTHCS BiJl KOHTAKTIB 3 BU3HAYCHUMH 0CO0aMH, CIICI[iaIbHO BKa3aHUMHU
cyaaero; 10) migkopsATHCS 3axoJaM OIISALy, JiKyBaHHS a00 IOIIISIIy, HaBiTh TrOCHiTami3alli, 0coOaMBO 3
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METOI0 JIeToKcukamii; 11) y BU3HaUeHI CTPOKM Ta B MEKaX BCTAaHOBJIEHOI CyMH, OTHHM abo0 KiTbKOoMa
BHECKAMH BHECTH KOINTH, BH3HAUYCHI Cy[Jer0 3 onmiay Ha (DiHAHCOBWUU CTaH OOBHWHYBadeHOro; 12) He
MpUAMaTH y9acTi B MEBHUX BHUAAX MpodeciiiHoi abo TrpoMaiachKoi AiSUTBHOCTI, B TOMY YHCII THX, IO
CTOCYIOTHCS BHOOpPUYHUX TIpaB a00 MpodCHiIKOBUX OO0OB'S3KIB, SKIIO 370YWH OYB CKOEHWH NMpHW BUKOHAHHI
IUX 00OB'S3KIB, 1 AKIO € MiACTaBH BBAKATH, IO Oy/Ie CKOEHO HOBUH 371049MH; 13) HE BUMHCYBATH YEKiB, 3a
BHHATKOM TaKWX, $Ki JO3BOJSIOTH BHUKIIOYHO IIPENI'SBHUKY YeKa, Ha iM'S KOTPOrO BHITMCAHO YeK,
OTpHUMaHHS KOIITIB, IO HaJIe)KaTh TOMY, XTO BUIHACAB e 4ek, a0 32 BHHATKOM 3aCBiTYCHUX YEKiB, 1 B
BUMAAKy HEOOXiIHOCTI 31aTH KJIEPKY Ti 4eKOBi (OpMH, BUKOPUCTaHHA SKUX Oyno 3aboponeHo; 14) He
BOJIOZITH i He HOCHTH 30pOi, a AKII0 BUHUKHE MOTpeda, 30polo, 10 HaJSKUTh OOBHHYBadYE€HOMY, 31aTH
KJIEpKy B OOMIH Ha JOBiAKy; 15) 3a0e3meunTH peanbHy TapaHTiio JOTPUMAaHHs MpaB MOTEPINJIOr0 B MeXax
BCTaHOBJICHOT'O TEPMiHY Ta Ha Mepiof i B 00'eMi, BU3HAYCHOMY CYIICIO;

- 3acTaBa BXOJAUTH A0 PO3IiITYy MPO CYAOBHI KOHTPOJIb Ta ii MOXKHA PO3MIIAAATH SK BHI CyIOBOTO
KOHTpOJIIO. PirieHHs mpo 3acTocyBaHHA 3aCTaBH Ta ii po3Mip npuiiMae ciiguuii cynas [4].

BeaukoOpuranin. Y BemukoOpuranii Oyap-sfike 3aquIIeHHS OCOOM Ha BOJI, BIIHOCHO SIKOI €
MJICTaBA JUISI aperTy, TPaKTYeEThCS SK 3aCTOCYBaHHS IHCTHTYTY «baily. B pamMkax IbOTO iHCTHUTYTY
PO3pi3HSIETHCS Oel 6€3yMOBHHIM — KOJIM TIOJIIIS YH CY/ 3aJIHIIIae 0cO0y Ha BOJIi 6€3 OyIb-IKHUX JOIaTKOBHX
YMOB, Ta YMOBHUU — KOJHM BiMOBa Bijl 3aCTOCYBaHHs apeilTy Iepeadadac BUKOHAHHS IHITHX TTEBHUX
000Bs13KiB. 1li 000BsS3kM MOXKYTh OyTH IMO3UTUBHUMH (3acTaBa, B3ATTS HA MOPYKH) ab0 HETaTUBHUMHU (HE
BUMHSATH II€BHI MTii1, HE BUI3HKATH 3a MEXI IMEBHOI TepHuTOpil i T.4.) HeoOximHo 3a3Ha4MTH, IO 3aCTOCYBaHHS
MO3UTHBHOTO Oelja BHMarae TEeBHHX OCOOJIMBOCTEH Ta yYMOB, caMe TOMY TIOpyKa Ta 3acTaBa
3aCTOCOBYIOTHCS HE TaK YacTo, K 1HII aJbTepHATHUBHI 3amo0ixkHi 3axoau. beiin perymoerses 3akoHoMm 1976
POKY JI0 SIKOT'O Yac BiJ 9acy BHOCSITHCS TTOTIPABKU. 30KpeMa, CT. 4 TaHOTO 3aKOHA Iepeadadae, mo ocoda Mae
npaBo Ha CBOOOAY, OKpiM BUNAJKiB, MpsIMO MNepeadadeHNX B 3akoHi. IIpoTe € BHHATKH, a caMe 3aKOH
3a00pOHsIE BUKOPUCTOBYBATH Oeiii 10 ocil, sKi paHiie Oy 3acy/pkeHi 3a BOUBCTBO abo 3rBaiTyBaHHA. Y
BCIX IHIIKX BHIAIKaX, SIKIIO:

- € TMJ03pa, Mo ocoda OyAe mepexoByBaTHCS Bij CIiICTBA;

- MOK€ BUYMHSITH TUCK Ha CBIJIKIB;

- KOJIM apellT HEOOXITHUM JUTsl CAXMCTY CaMOTO MiJJ03PIOBAHOTO (OOBHHYBAaYCHOTO),

MOJKE 3acTOCOByBaTHCs Oeiin. PimieHHs mpo #Horo 3acrocyBaHHs NpUMae CyJ Ta HOJIMA, sIKi
BH3HAYAIOTh KOHKPETHI YMOBH 3BUILHPEHHS 0c0o0M 3-Ti apemTy. 30KpeMa, Cy.l BUIal0uH MO Haka3 Ipo
apemrT, y BHIAAKy KOJIH ocoba Ie He 3aTpuMaHa, MOXKE 3a3Jalierib BHU3HAYUTH YMOBH HETalHOTO
3BUTBHEHHS ITi€l ocoOu. Tak, KOJM IMOdIIis BUKOHYE Haka3 Ta (aKTHYHO 3aapelITOBYE IIi03PIOBAHOTO
(0OBHHYBaUE€HOTO) HETHHO IMOPIIOHYE HOMY BHUKOHATH BCi 3a3HAYCHI B HaKa3i YMOBH, IO TATHE 3a COOOIO
ABTOMAaTUYHE 3BUTLHEHHS 3 ITiJT apeITy.

Oxkpemoro ¢dopmoro peamizailii O6eiiry € mopyka, BiAMOBIMHO IO SKOi MOpy4HTENh Oepe Ha cebe
3000BsI3aHHS TIPO SBKY ITiIO3pIOBAaHOTO (OOBHHYBAYEHOTO) IO TEPIINiA BUMO31 Cymy Ta TapaHTye IaHe
BUKOHAHHSI TIEBHOIO T'POIIOBOI0 CYMOIO, sIKa CIUIAUy€ThCS B pa3i mopyiieHHs 000Bs3Ky. OcoOnmBicTiO
ariiichbKol MOPYKH € Te, 10 BOHA!

- MOXe€ 3aCTOCOBYBATHUCS HE3AJICKHO BiJI TSKKOCTI BUNHEHOTO 37I0YMHY, HABITh CAMUX TSKKHX;

- pO3Mip CyMH, IO TapaHTye€ BUKOHAHHS OOOBSI3KIB MOPYYHTEIIB B 3aKOHI HE BKa3aHWH, JIMIIC
3a00pOHSIE BCTAHOBIIOBATH CyIy «HAJITO BEIHKY CyMy», TOMY IpPH BH3HA4Y€HHi ii PO3MIpy CyI KepyeTbcs
iH(popMali€elo Mpo MaTepiajbHe CTAHOBHIIE TTOPYUUTENIB;

- TIOPYYHTEI MOXYTh BiTMOBHTHUCS BiJl B3ATOTrO 3000BsI3aHHS O0e3 OyIb-SIKUX HA T€ MPUYUH.

[MopyieHHs Oeliaa po3rIsAaeThCA IK KpUMIHAIBHMIM 3JI0YMH Ta epeadadae NeBHY BiAMOBIIANIbHICTS,
HaIpUKJIaJ, peaJbHUHN apemT 0co0H, 0 He BUKOHAJIa YMOB HEOOX1JHMX 1T 3BUThHEHHS [C.83-87].

ABcTpis. 3axomamu 3a0e3MeUeHHsS KPUMIHATHLHOTO TTPOBAKCHHS B ABCTPIl € BHKJIHMKH B IOJIITIIO 1
Cyl, HaKa3 Mpo IMPUMYCOBHUU MPHBiA, THMYACOBE 3aTpUMaHHA 1 momnepeaniii BucHOBOK (§ 173-197 rn. 14
KIIK). [lo % mo0 3amoOiKHHUX 3aXOJiB, TO OCHOBHHM 3 HHX € apemrT. [IpoTe momepenaHe yB'sS3HEHHS HE
3aCTOCOBYETHCS, SAKITIO0 METa apeIlTy MOKe OyTH JIOCATHYTA 3a JIOITOMOTOIO 1HIIHX 3ac00iB, a caMe:

a) 3000B'sI3aHHS 10 OCTaTOYHOI'O BCTYITy BHPOKY B 3aKOHHY CHIIy HE poOwTm crpo0d BTedi 1 He
3MIACHIOBATH 1X, HE 3MIHIOBATHU MICIIC MPOKUBAHHS 0€3 I03BOJIY CJIITIOTO CYJL, CYIY;

0) OOILSIHKM He MEePEeIKOKATH PO3CIiAyBaHHIO;

B) OOILTHKY BUKOHYBaTH MPUITUCH, IPOKUBATH B TIEBHOMY Miclli a00 B NEBHiH CiM'l, YHUKaTHIIEBHUX
KBapTHP, BU3HAUEHHX MicIb ab0 MEBHHUX 3B'SI3KiB, YTPUMYBATHUCS BiJ aJKOrOJI0 a00 BXKMBAHHS IHIIMX
II'SIHKHX 3aC00iB;

I') CHIOBIIEHHs Yepe3 MEeBHI MPOMIXKKHM 4Yacy Cyqy ado OpraHiB po3CiiTyBaHHS MPO KOXKHY IEpEPBY B
MicIi epe0yBaHHsI Y MiCIIi TPO>KUBAHHS;

J1) THMYaCOBOTO BHJIYYCHHS JOKYMEHTIB, IO Ja0Th NPaBO Ha BiILHE MepecyBaHHs, a00 IOKYMEHTIB,
HEOOXITHUX JJIs BOAIHHS TPAHCIIOPTHUMH 3aC00aMU;

¢) repeaaya Iij MopyIUTeaIbCTBO a00 Ha IOPYKH;
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’K) 3BUTbHEHHS i 3acTaBy (§ 180 a63. 5 KIIK).

VY cmpaBax mpo 3JI0YMHH, 32 SKI He MOKe OyTH IpH3HAYCHO MMOKapaHHsS MOHAA 5 POKIB 1M030aBIICHHS
BOJI, SKIIO HeMae HeOe3MeKW BTEYi YW IHIIOTO NMPUXOBYBAaHHS BiJi OPTaHiB PO3CIiAYBaHHS 4d Cydy, Ha
MPOXaHHS 00BUHYBAYE€HOTO, IPY HASIBHOCTI MOPYYHUTEIHCTBA a00 KIIOMOTAHHS MPO Mepeaady Ha MOPYKH 3a
PIMIEHHAM JOpaavoi MajaT Cyay IepIoi iHCTAaHIIT MOYKHA HE 3aCTOCOBYBAaTH a00 CKacyBaTH 3aCTOCOBAHUH
apemT (TIoTepeHi BUCHOBOK); OOBUHYBAaYeHUH MPH IILOMY MOBHHEH IPHHECTH OOIIMHKY PO HAICKHY
MTOBEIIHKY BimmoBigHo 10 § 180 a63. 5 KIIK.

Taxuii ke crmoci® 3a0e3neyeHHsT HaJNeKHOI MOBEXIHKW OCOOM 1 SIBKM OOBHHYBA4€HOTO IO OpTaHiB
pO3CITiTyBaHHS 1 CyJy MOXX€ OYTH 3aCTOCOBAaHMU 1 B IHINUX BWIIAJKaX, KOJM TOKAapaHHs, SKE 3arpPOXKYeE
OOBMHYBAaUE€HOMY 3a CKOEHE, IMEPEBUIIYE CTPOK B 5 pokiB mozbasieHHs Boai (§ 190 KIIK). He moxe
3aCTOCOBYBATHCS 1ie crnoci6 nuine npu 00oB's13koBoMy aperrti (§ 180 a63. 7 KIIK). Pimenns mpo nepenaay
00BHMHYBA4YE€HOTO HA IOPYKH Y BCiX BUMAJKaX MPUUMAETHCS Hapaauiil manaTorw cyay nepioi incraniii. [Ipu
IIbOMY BOHa BPaXOBY€ CYyCHUIbHY HEOE3IeKy 3JI0YMHY, HACTIAKH sSKi HacTand, oco0y OOBHHYBAa4C€HOTO,
BIIHOCHHU HOTO 3 MOPYYHTEISAMH, a TAaKOXX MOXJIMBOCTI OCTaHHIX BIUIMBATH Ha OOBUHYBaueHoro (§ 190
KIIK). [TopyuuTensiMu MOKYTh OyTH TUTBKH TpoMaastHA ABCTpii. SIkmio oOBuHYyBadeHU 6€3 BiATIOBIIHOTO
Ha Te J03BOJIy 3aJMIIUTH MICIIE CBOTO MPOXXKMBAHHA a00 HE 3'ABUTHCS 332 BUKIMKOM CYIy MPOTSATOM TPHOX
ITHIB, TO TOpPYKa CKAaCOBYEThCS, a cyMa 3acTtaBu 3ropae (§ 191 a63. 2 KIIK). Ilopyuunreni 1 3acTaBomaredi
3BUTBHSIOTHCS BiJl BiIOBIAAIBHOCTI, SIKIIO OOBHHYBadeHHUH Oy 3aapeimToBaHuii a00 SKIIO KPUMiHATLHAN
nporiec Oyie 3aKiHUeHO B 3aKOHHOMY Topsnky (§ 191 a63 1, 2 KIIK) [6].

Beabrist. [HCTUTYT apemTy 4iTKO perymoeTbest 3akoHoM «IIpo momepenue yBsizHeHHD» 1990 poky.
Ocoba Moke OyTH apermToBaHO TITBKH 3a HASBHOCTI CEPHO3HUX ITCTAaB MiTO3pIOBATH i y BUYMHEHHI
3nmounHy. llomimis, MoXke 3arpuMmaTd oco0y, ska Oyrna cmiiiMaHa Ha MICII BYMHEHHS 3JIOYMHY Ta
MaKCUMaJbHUK TepMiH apemity — 24 roaunu. Jo 1990 poky cam ¢axT 3acToCyBaHHs MONEPEIHLOTO
YB'SI3HEHHS CYJJEI0 BBa)KaBCS JOCTATHIM Il TapaHTYBaHHS OXOPOHM OCOOHMCTOI cBOOOIM 3aTPUMAaHOTrO,
TOMY HE BHMArajocsi HiSKHX BUMOT JI0 Haka3y CYy[Ji, 3a BUHITKOM OOOB'SI3KOBOi HOro OOrpyHTOBaHOCTI. 3
9acoM MeXi OLIHKK CUTYyalii cynaero Oyiau MOCTYMOBO 3BYKEHI Ta Ha ChOTOJHIIIHIN JCHD - BAppaHT (HaKa3)
- BUAAETBHCA B CYBOPO BH3HAYCHUX BHIAJKAX, SIKi OCOOMCTO MEPEBIPAIOTHCS CIIIYMM CYAJEI0 IPHU TOMUTI
00BHHYBa4YyBaHOTO JI0 BUJIa4i BapaHTa.

BappaHT BugaeThcs 3a TaKMX YMOB: a) HasIBHICTh CEPHO3HUX ITiJICTAB ITiI03PIOBATH 0CO0Y Y BUMHEHHI
3JI0YMHY; 0) AISHHS, B SKOMY ITiIO3PIOETHCS SKach 0co0a, Mae OyTH apeCTHUM 3JI0YMHOM, TOOTO 3a HHOTO
MOXe OyTH IpH3HAYEHO MMOKapaHHsA He MeHIe 1 poKy mo30aBJICHHS BOJIi; B) 3aCTOCYBAaHHS ITONIEPEIHBOTO
YKIIaIeHHS He0OX1THO 3 METOI0 TPOMAJICHKO1 O€3MeKH; T') SKIIO MiA03pIoBaHui, IepeOyBaloun Ha BOJII, MOXKE
BUMHHATHA HOBUU 3JI0YMH, a00 CXOBaTHCS BiJ OpraHiB, IO 3IiHCHIOIOTH PO3CIITyBaHHS, a00 BCTYNHTH B
3MOBY 3 TPETHOIO 0CO0O0¥O.

PimeHHs po 3acTOCYBaHHS TOTIEPEIHBOTO YB'SI3HEHHS MPHUHAMAETHCS CIITINM CYIACI0 CaMOCTIHHO
ab0 3a 3amUTOM MPOKYpOpa, HE OCKAPXKYETHCS, ajle B pa3i BHHECEHHS BapaHTa MPO MONEepeTHE yB'I3HEHHS
CJiTya Tajara aBTOMAaTUYHO PO3TJISIAE€ 3aKOHHICTh IIOTO PIIICHHS MPOTATOM I'STH Ji0. Y 3B’S3KYy 3 IHM,
CIIYOMY CyAl Hala€ThCS MPaBO OOMPATH 1HIIHIA 3a001KHU 3axiA 10 MiZ03pIOBaHOTO (0OBUHYBAUYEHOTO),
OKpIM TPUMAaHHS ITiJ{ BAPTOO - IOMAIIHIN apelT, Haka3 Mpo OOMEKEHHs MePECYBaHHS, 3aX0IU MEIUIHOTO
BILTUBY. L1i 3aX01M HE BKa3aHi B 3aKOHI, aJie BITbHO 3aCTOCOBYIOTHCS CIITYMMH CYIJISIMH.

OpHak, 3acTOCYyBaHHsS albTCPHATUBHUX 3aXOMiB Ma€ OyTH BHKIWKAHO HASBHICTIO OJHIET 3
nepepaxoBaHuX Bullle NMpUYMH. KpiM TOro, ambTepHATHUBHI 3aXOAM 3aCTOCOBYIOTHCS TUTBKH TOJi, KOJIH
BHKOHAHI 3arajibHi BUMOTH TOMEPEIHBOTO YB's3HeHHA. Lle HeoOXiMHO mis 3ano0iraHHs PO3UIHPIOBAIEHOTO
TIyMadeHHs aJbTEPHATHBHHUX 3aXOiB: Taka Mipa MOBHHHA 3aCTOCOBYBATHUCA SIK «3aMiHa» MOIMEPEIHBOTO
YB'SI3HEHHS, a HE 5K IIe 0THa MOKITUBICTE CJIITYOTO CYIIi OOMEXHUTH CBOOOMY ITimo3proBaHoro [9, ¢.44-48].

BucHoBok. 3 ormamy Ha Bce BHIIEBUKIAACHE, MOXEMO 3pPOOUTH BHCHOBOK, IO MIKHAPOTHUM
CITIBTOBAPHUCTBOM JIaBHO BHM3HAHO, IO HAWOIIBIN Mi€BO ¥ €(PEKTHBHO TpaBa i CBOOOIW JIOMMHH MOXKE
3aXHUCTUTH TUIBKU CYJ, OCKIIBKH BiH Ma€ TapaHTii HE3aJIKHOCTI, JIi€ TJIACHO Ta BIIKPUTO, IMPHUHMAE CBOI
pIIIEHHS JIWIIIE HA TiACTaBl 3aKOHY ¥ BIATOBIIHO A0 mepeadadeHoi 3aKkoHOM Tporeaypu. [IeBHOIO Miporo 11e
CTOCYETHCS 1 3a0e3TedeHHs TpaB i CBOOO JIFOJAWHM ITiJT 9ac ITOCYIOBOTO NPOBADKCHHSI B KPUMIHATBLHUX
crpaBax. A MOPIBHIOIOYM YMHHE KPHMIiHAJBHE IMPOIECyalbHEe 3aKOHOMABCTBO YKpaiHW Ta KpaiH €Bpory,
30KpeMa 3amo0DKHUX 3aXOliB, SIKI 3aCTOCOBYIOTBCS y pI3HHUX KpaiHax €Bpomu [0 [MiZ03pPIOBAHOTO
(oOBHHYBaueHO), OKPIM B3SITTS MiJl BapTy, CIOCTEPIraEMO TEHIEHIII0 CYTTEBOI'O BIUIMBY MiKHAPOJHHUX Ta
€BPONCHCHKUX JOKYMEHTIB, CTAaH/IaPTiB, HOPM 3 TUTAHb 3aXKCTY MpaB Ta CBOOO/I JIFOJIMHYU BIUIMB Ha MPOIIEC
(opMyBaHHs TPOMaIHCHKOTO cycmiibcTBa B Ykpaini. Came tomy y 2012 pomi OyB NpHHHATHA HOBHI
KpuminaneHuii mponecyalbHUN KOAEKC YKpaiHH, SKMil OyAb-sike OOMEXKEHHS MpaB JIIOOUHM MiJ Yac
MPOBEACHHS JTOCYIOBOTO PO3CIiAyBaHHA NepeAaB Ha PO3TIIA CYOy, SIK HaWOUIbII He3alexXHOi iHCTaHIil
MOKJIMKAHOI 3aXUWIaTH MpaBa Ta CBOOOAM, 30iMBIIMB KUIBKICTH 3amO0KHUX 3aXOMdiB HE TOB’S3aHUX 3
TPUMaHHSAM T BapTOl0, BU3HAYMB iX MEXI Ta MIACTaBH OOpaHHS, IO, B CBOIO UEPTy, MPHU3BEIO 0
3MEHIICHHS KUTBKOCTI apemToBannX. OTKe, BUKOPUCTaHHS €BPONEHCHKMX CTAHAAPTIB Ta MIKHAPOIHHX
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JIOKyMEHTIB PETyJIIOI0YHX TIpaBa JIOIUHN 3HAYHOIO MipOoI0 CTIpuse peGopMyBaHHIO MPABOBOTO CYCIIBCTBA
B YKpaiHi B OUTBII TYMaHICTHYHOMY HaIllpSMKY Ta BHUXOBAaHHIO y HACEJEHHS CBIIOMOCTI Ta IPaBOBOI
KYJIbTYpPH HacaMIlepe/l 3 3aXKCTy MpaB JIFOAUHU.
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HanmonanbsHas akajeMusi BHYTPEHHUX Jiell, Y KpanHa

AnHoTanus: CTaThs MOCBSIIEHA IPEBEHTUBHBIM MEPAM, KOTOPBIE UCIIOJIB3YIOTCS B €BPONEUCKUX CTpaHaxX U
SIBJISIIOTCSL aIbTEPHATUBOU COJEPIKAHUIO O] CTpaXkKel U 3aJiepkaHuio. B cratbe paccMaTpUBalOTCS CUCTEMBI
YTOJIOBHOTO TIpaBocyus Bo @pannum, Benmkobpuranuu, Jlateuu, Jlutee, benbrun, ABctpun, bonrapum.
HccnenoBanbl Takue MpOPHIAKTHYECKUE MEPBl KaK 3aJI0T, MOJNUIEHCKUN HaI30p, 3alpeT MPUOIMKAThCA K
OTPEICTICHHOMY MECTY WJIM JIMIY, U3bATHE JIOKYMEHTOB, O0S3aHHOCTh TIEPUOJMYECKH TIOSBISTHCS B OpraHbl
TIOJIMIUH, TOMAITHUH apecT u T.1. CleayeT OTMETHTD, 9TO IS TOTO, 9YTOOBI YMEHBIIUTH HATPy3Ky Ha CYIBI,
HEKOTOpPBIE U3 MX MOJTHOMOYHN OBLTH MepeJaHHBIX MPOKYPOPY U CIEA0BATENI0, HAIIPUMED, BbIadya IMpHKa3a
0 TIPUMEHCHUU OTPAHHYUTEIILHBIX MEp, TAKUX KaK 3aJioT, HAJa30p TOJHIIMKA WIN 3alpeT MPUOIMKATHCA K
ompefenéHHOMY MECTy WM 4YeJOBeKy. B Ienom, MCHoib30BaHME aIbTEPHATHBHBIX MEp IpPECceUeHHs B
YTOJIOBHOM IIPOIIECCE B PA3HBIX CTpaHaX MPU3BAHO 3AIIUIIATH [IPaBa U CBOOOIBI YEIOBEKa B COOTBETCTBHH C
MEKIYHAPOAHBIMU CTaHIAPTAMU U HOPMATUBHBIMU TOKYMEHTAMH.

KiroueBble cioBa: HpO(bI/IJIaKTI/I‘-ICCKI/IC MEPBI IPECCUCHUA, JIMYHAA OTBETCTBCHHOCTH, 3aJIOr, JIMYHOC
MOpY4YHUTCILCTBO, 3alpeT HpI/I6J'II/DKaTI>C$I K OHpe,I[eJ'IéHHOMy MCCTY WM YCJIOBCKY, U3BATUC NOKYMCHTOB,
00513aHHOCTh NCpUOANYCCKHA NOABJIIATHCA B OpraHbl IMMOJIMIUH, I[OMaI.HHI/If/i apecT.
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Abstract: The article is devoted to the issues of forming and implementation of the constitutional legal policy of
Ukraine in the sphere of administrative-territorial system. Both conceptual, and law-making aspects of such policy
found the research in this work. The author is offered a system vision of the purposes, the basic principles, the
directions and ways of constitutional legal support of administrative-territorial reform in Ukraine. Statement of actual
legal and practical problems of the administrative-territorial system is carried out. The main legal documents
characterizing the present stage of legal policy in the administrative-territorial sphere - the Concept of reforming of
local self-government and the territorial organization of the power in Ukraine, and also the draft amendments to the
Constitution of Ukraine in the part of decentralization of the powers are analyzed. The existing provision of legislative
providing the solution of the questions arising in this sphere is critically estimated. The direction of modernization of
system of the administrative-territorial system of Ukraine, its levels and administrative and territorial units are
presented.

Keywords: legal policy, constitutional policy, administrative-territorial system, the constitutional reform,
administrative-territorial reform, decentralization.

Konnenryanizamis mpo6iieMaTHKH KOHCTHUTYIIMHO-TIPABOBOI MOJITHKA B OCTaHHI POKHM BHHIIIA Ha
SAKICHO HOBHUH PiBEHb, SIKMH J03BOJISIE TOBOPHUTH, IO L€ HE JIMIIE HANPSM JOKTPUHAIBHUX JOCTIKEHb, a 1
BEKTOP CYYacHOTO JEP)KaBHO-NIPaBOBOIO PO3BUTKY VYkpaiHu. I[lepion cucremHOro pedopMyBaHHS
Jep’)KaBHOTO OYIIBHHIITBA Ta MICIIEBOIO CAaMOBPSIYBAaHHS Ha TEPINTUN IUIaH 3a CTYIIEHEM aKTyaJIbHOCTI
cepen IHIMUX BHUJIB IMPABOBOI MOJITHKH BHCYBAE€ caMe KOHCTUTYIIHHY MOJITHKY. AJpke Oymydm HayKOBO
OOTIPYHTOBAHOIO, TIOCTYNMAJbHOK Ta CHUCTEMHOK MisUIBHICTIO 3 (opMmyBaHHS e(EKTUBHOTO MEXaHi3My
KOHCTUTYLIITHO-TIPaBOBOT'O PEryJIIOBaHHS, BOHA MOKIMKaHa 3a0e3MeuyBaTH ONTUMI3allil0 KOHCTUTYLIHHOTO
PO3BHUTKY JIep>KaBH Ta i1 iIHCTUTYTIB.

OnHuM 3 LEHTpaTbHUX, CHCTEMOYTBOPIOIOUMX €JIEMEHTIB AEp>KaBH, 1[0 BUCTYNA€ 00'€KTOM CyYacHUX
CHCTEMHHX TEpPeTBOPEHb, € aJAMIHICTpaTHBHO-TepUTOpianbHuil ycTpiil. [IpobiemMaTika HOro BHU3HAETHCS
OIHWM 3 THX OCHOBHUX YHHHHKIB, KOTPI CIIPSIMOBYIOTH PO3BHTOK JIEpKaBHOCTI. MaibyTHe YKpaiHu sK
JepkaBH, 1i CIIPOMOXKHICTH 0 €KOHOMIYHOTO, COIiaJbHOTO, KYyJIBTYPHOTO PO3BHUTKY 3ajieXkaTh Bil TOTO,
HACKUIbKH e(QeKTUBHO OynyTh pO3B'A3aHi NPOOIEMH TEPUTOPIAILHOI CTPYKTYpH ITyOJIi4HO-BIaIHOTO
yrpaBiiaasa. be3yMoBHO, He BCi mpobiieMu y 1Miit cdepi Maau i MalOTh KOHCTUTYIIIHHO-TIPABOBUI XapakTep,
ajie MOYKHA CTBEPKYBATH, IO KOHCTUTYIIIHHO-TIpaBOBA MPOOJIEMAaTHKa aIMiHICTPaTUBHO-TEPUTOPIATLHOTO
YCTPOIO 30KpeMa, 1 TepUTOPIATBHOTO YCTPOIO B IIIOMY, 3aBXKIU 3aliMana OCOOJNHMBE MiCIle Y IMOJIITHKO-
MPaBOBOMY DO3BUTKY KpaiHu, XapakTepu3yBajacsi OCOOJIMBOIO TOCTPOTOIO, a 3 YacoM ii HaykoBa Ta
MPaKTHYHA 3HAYYIIICTD JIUIIE 3POCTAE.

Ha meii yac y nep)kaBi HakOMMUYMIOCA OaraTo SK TEOPETHYHMX, TaK 1 MPAKTHYHHUX MPOOseM, sIKi
CTOCYIOTBCSI MIPAaBOBUX AacIEKTiB aIMiHICTPaTUBHO-TEPUTOPIAIbHOTO YCTpoto. PoOOTH psimy IOCHiTHHKIB
BHSIBJISIIOTECS  TIEPEHACHYCHUMH  ITOJIITOJIOTIYHOIO, YIPABIMIHCHKOIO, CKOHOMIYHOIO, COITIOJIOTI9HOIO
PUTOPHKOIO, Y TOW dac K IUJITICHA HAyKOBa KOHIIEMIIIS aJAMiHICTPaTHBHO-TEPUTOPIAIbHOTO YCTPOIO, sKa O
BigOMBana Cyd4acHi BITYM3HSHI peallii Ta CBITOBI TEHAEHIII, MO CyTi 3aJHIIAETHCS HE PO3POOIJIECHOIO.
IOpunryna Hayka MpU OMpaIfoBaHHI Takoi KOHIEMINT Ma€e BiAirpaBaTH BHPIMIANIBHY POJb, apke came B ii
MEKax BUPOOJSETHCS 1€OJIOTIsA MpaBa K COMIAIbHOTO 1HCTUTYTY, ONMPAIlbOBYIOTHCS HOTO ITLT, (YHKITIT,
NPUHLUIH, OyX 1 ceHC, (OPMYIOTHCSI HOBI raimysi, iIHCTUTYTH 1 HOpMH IIpaBa, HOBI IOPUAMYHI KOHCTPYKIIi,
MOHATTSI, IHCTPYMEHTH, MPOTHO3YETHCSA €BOJIOLIS IOPUINYHUX TEXHOJOTIH 1 mpaBoBOro uTti [1, c. 156-
157]. Oxpemi mnuTaHHS KOHCTHUTYIIMHO-IPABOBOTO PETYIIOBAHHI aIMIiHICTPATHBHO-TCPUTOPIATHEHOTO
ycTporo YKpaiHu MiIHIMArOThbCs y Mpalsix BITYM3HSIHUX BUCHHX-Aep)kaBo3HaBliB: B.b. ABep’sHosa, FO.IL
butsaka, B.I. bopnenioka, P.A. Kamoxuoro, B.I. Kamma, O.JI. Komnunenka, H.P. Hwxnauk, M.O.
[Tyxtuacekoro, I1.M. Tkauyka, B.M. IllamoBana Ta iHmmMX. AHaJi3 HampsAMiB Ta IPABOBUX CIOCOOIB
peamizamii BITYM3HAHOI KOHCTHTYIIIHHO-TIPABOBOI TOJITHKH IIOMO aAMiHICTPaTHBHO-TECPUTOPIAIEHOTO
YCTPOIO € 3aBIAaHHAM JAaHOI CTATTI.

IOpuanuHi noris M i HAyKOBi JOKTPUHH BUCTYIAIOTH HAMBAXKIUBIIMMYA YHHHUKAMH YJJOCKOHAJICHHS
MOJENTI KOHCTUTYIIHO-TIPABOBOTO PETYJIOBAHHS aJMIiHICTPAaTHBHO-TEPUTOPIAIEHOTO YCTPOIO YKpaiHnw,
(hopMyBaHHsI CIIELiaIbHOIO 3aKOHOJABCTBA, ONTUMI3allii METOAOJOTI] iHTepHpeTanii KOHCTUTYLIHHUX Ta
3aKOHOJABUMX HOPM Y Wil cdepi, a Takox mpaBopearizaniiinoro npouecy. IrHopyBaHHs po3po0OK cydacHOI
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Jep’KaBo3HABYOI HAyKH, PIBHOIO MIpOI0 SK 1 HEIOCTaTHS HAyKOBO-TEOPETHYHA OIPAIbOBAHICTH 3acal,
CHUCTEMHO-CTPYKTYPHUX Ta MPOLEIypHO-IPOLECYaIbHIUX AaCHeKTIB aJMiHiCTPaTUBHO-TEPUTOPIaIbHOTO
YCTPOIO, BIICYTHICTh TPAaKTHKO-OPIEHTOBAHUX HOT0O MOEIICH Ta KOHCTPYKIIIH, SIK CIipaBeiInBoO BKasye A.I1L.
I'eTpMaH, npupedye AepKaBHO-TEPUTOpiaabHE OYIIBHANITBO KPaiHN HA MIIAX «CIPOO 1 MTOMHIIIOK» [2, ¢. 325].

3abe3neueHHs KOHLIENTyali3alii TEOpETHYHHUX MOTISAIB Ta MPAKTUYHUX MiAXOIB y chepi mpaBoBOro
PEryIIOBaHHS aAMiHICTPATUBHO-TEPUTOPIATBHOTO YCTPOIO € OJHUM 3 NEPIIOYEProBUX 3aBJaHb IOPHINYHOI
HayKd. AJDKe KOHIICTII] y UJTOMY 3aBIal0Th BHCOKHM CTaHAAPT 3aKOHOTBOPYOCTI, IO JO3BOJISIE BU3HAYUTH
MPOTHO30BAaHUH PiBEHBb Ta SIKICTb 3aKOHOMPOEKTHOI poOOTH BIiAMOBITHO IO CyYacHHUX HOTped coLianbHO-
C€KOHOMIYHOTO PO3BUTKY KpaiHH, CHpPUSAIOTH 3aKOHOJABUOMY 3a0€3MEUEHHIO IMPOBEACHHS JEpKaBHHUX
pedopm [3, c. 13]. Ha eram momepHizamii TepuTopiaJbHOI opraHizamii myOnidHOi Biagu B YKpaiHi Bce
OUTBHIII OYECBHAHWM CTAa€ TOW (aKT, IO IIJIECHPSIMOBAHMH Ta KOMIUIEKCHHHA XapakTep Iep>KaBOTBOPUHX
MEPEeTBOPEHb HE MOXKe OyTH 3a0e3ledeHuil mo3a 4iTKkoi Ta BCeOIiYHO OOTPYHTOBAaHOI KOHIENTYaJbHOT
OCHOBH. B iHIIOMY X BHIaKy, 0€3 Takoi KOHIENTYaIbHOI BU3HAYEHOCTI, IepKaBa PUIUKYE 3aTUIIUTHCS Y
BUXpl CTHUXIMHHX TMPOIMECIB TOJMITHIHOI CHTYaTHBHOCTI, 0€3 HEOOXIMHMX CMHCIIOBHX OPIEHTHPIB i1
eeKTHBHUX MPaBOBUX GopM perysuii [4, c. 39].

OxHuM 3 pe3yNbTaTiB KOHLENTyati3alii HayKOBUX 3HaHb IIOAO CTpaTerii Ta TaKTHKH HEPETBOPEHBb
aJIMiHICTPaTHBHO-TEPUTOPiaIbHOrO ycTpoto € Konremniis pehopMyBaHHS MiCIIEBOI'O CaMOBPSIYBaHHS Ta
TepuTOpiabHOI opraxizamii Bragu B YKpaini, cxBajaeHa Posmopskenusm Kabinery MinicTpiB Ykpainu
Ne333-p Big 01.04.2014p. [5]. Konueniist cTana mepimmM 3a pOKHA HE3aIeKHOCTI YKpaiHu TOKYMEHTOM, IO
3aKIIaIa€  HAYKOBO-METOJIOJIOTIYHY OCHOBY  IIUIECIIPSIMOBAHOTO, CHUCTEMHOTO Ta  KOMIUIEKCHOTO
pebopMyBaHHs aaMIHICTPATHBHO-TEPUTOPIATBHOIO YCTPOI, MICIIEBOTO CaMOBPSAYBaHHS Ta OpraHizamii
Jep>KaBHOI BJagy Ha TEpUTOpialbHOMY piBHI. B mimoMmy mneil JOKyMEHT OTpMMaB CXBAJIbHY OLIHKY Ta
MiATPUMKY HayKOBOTO cepenoBumia [6, c. 210].

CrpaBenmuBOCTI pajii Tpeda BIIMITHTH, IO JI0 OO Yacy HEOIHOPA30BO PI3HIUMH BHITUMHU OpraHAMHU
Jep>KaBHOI BIaIu 3A1HCHIOBAIIMCA CIPOOH BU3HAYUTH CTPATETiyHi MPIOPUTETH Y NaHii cdepi. 3okpema, e B
munHi 1998 p. [Ipesunentom Ykpainu Oyina cxBajena Konuenuis amMmiHicTpatuBHOI peopMH, y TpaBHi
2001 poxy 3arBepmkeHa KoHIEMIIisS qep>kaBHOI pErioHaIBHOT MOITHKH, a y ceprHi — [Iporpama gepxaBHO1
MITPUMKH PO3BUTKY MICIIEBOTO CaMOBpsITyBaHHs B YKpaiHi. BepxoBHoto Panoro Ykpaiau y 1999 pori Oyna
cxBanieHa KoHmenmisi cTanoro po3BUTKY HAceNCHHX IYHKTIB, a HACTYTHUMH Kpokamu [lapmameHTy ctaino
npuitHATTA 3akoHiB Ykpaiam «lIpo ['eHepambHy cxeMy ImlaHyBaHHS TepuTopii Ykpaiam», «lIpo
CTUMYJIIOBAaHHS PO3BUTKY perioHiB Ykpainw». KaGimerom Minictpie Ykpaiam y 2006 pori Oyrna
3aTBep/pkeHa Jlep)kaBHa CTpaTeris perioHaJbHOTO PO3BHTKY Ha mepion mo 2015 poky, a y 2009 pomi
cxBanena Konnenuis pehopMu MicLIEeBOTO CaMOBPSAYBaHHS. AJle i TOKYMEHTH MaJi 31e€01IbIIOro By3bKUHI
XapakTep, Oyaydd 30pIEHTOBAHMMH Ha OKPEMi acIeKTH TEPUTOPIabHOTO PO3BHUTKY. 3aTUIIHBIINCH Y
OUTBIIOCTI CBOIHM JEKIapaTUBHUMHU aKTaMH, BOHH HE HAJalHl BiIYyTHOTO TIOIITOBXY y HAIIPSIMKY pedopM.

OnHouyacHO TpaBOBa JAOKTPHUHA Yy cdepi aAMiHICTPAaTHBHO-TEPUTOPIATBHOTO YCTPOIO AEMOHCTpYBala
ICTOTHE BiJICTaBaHHS BiJ AEPKABOTBOPUYHUX IPOIIECIB, SIKI WIUTH YaCTO KCIIEPUMEHTAIHHUM IIIITXOM, 4epe3
3al03MYCHHS THX UM 1HIIMX 1HCTHTYTIB Ta MEXaHI3MIB 3apyOiKHHX IepkaB. llepMaHEHTHI eKCIIepUMEHTH
moao pedopMyBaHHS IHCTHTYTIB TE€PUTOPIialibHOI OpraHizauii BIaJW Ha MICIX, SKi 3A1MCHIOBANMCS Ha
OCHOBI eMIIipHIHOTO MOCBiAYy MpoTiaroM 90-x — 2000-x pokiB, OakaHUX PE3yNbTATIB HE Jalid. 3a Iei Jac y
JepkaBl HaKOIMMYMIACs 3HAYHA KUTBKICTH IMPABOBHUX, IHCTUTYMIMHUX, (PYHKITIOHATEHO-KOMIIETCHITIHHUX,
MpoLeaypHO-TIpoLiecyalbHUX mpobiaeM Yy cdepi TepuropianbHOi oOpradizamii Biagd B LUIOMY Ta
aJIMiHICTPaTUBHO-TEPUTOPIANBHOTO YCTPOIO 30KpeMa. BumpaBieHHS HasBHHX HEAOJIKIB MOTpeOyBaio
MEPEXO0Iy 10 CUCTEMHMX TpaHC(HOPMALIHHUX 3MiH.

Komnreniriero peopMyBaHHS MiCIIEBOIO CaMOBPSIYBaHHS Ta TEPUTOPIaJbHOI OpraHizaiii Biaaad B
VYkpaiHi Ha OCHOBI aHaJli3y iCHYIOUMX MpOOJeM Ta HEJOJIKiB CHCTEMH TEpUTOPiaJbHOI opraHizamii BIajay,
Oyny BHU3HAYCHI NIIAXM 1 CIOCOOW iX BHPpIMICHHS Yepe3 IOETaIHE MPOBEIACHHS PEPOpMU SK CHCTEMHU
MICIICBOTO CaMOBPSITYBaHHS, ACP)KABHOTO YIIPABIIHHSA Ha TCPUTOPIAIbHOMY PiBHI, TaK 1 aaMiHICTpaTHBHO-
TepuTopianbHOro ycTtpor. Lleil NOKyMEHT BiA3HA4YaeThCs NEKITbKOMa BAYKIMBUMH PHCAMH — YiTKOIO
KOHIIETITYaIbHOIO 023010, IHHOBALIHHICTIO, CHCTEMHICTIO, KOMIUIEKCHICTIO Ta KOHKPETHICTIO 3MICTY.

B ocnoBy Konmenmii mokiazeHi HamioHadbHI 3M00YTKH JCP)KAaBHOTO Ta MYHIITUIAIBHOTO
OyAiBHUIITBA Ta CydacHi ifel KOHCTUTYLIOHANI3MY — JIe[IeHTpaii3amii BIaau, perionanizmy, JeMOKpaTH3awii
nyOmiyHoro ympasiiHaA. Lle Ti miHHOCTI 1 HagOaHHS, SKi € BaXIUBHUMH JUI1 PO3BUTKY HE JIMIIE HAMIOl
nIepkaBu. AHaJi3 TpaHCHOPMAIIMHUX TPOIIECIB Ha €BPOMEHCHKOMY IIPOCTOPI Ja€ MiICTaBH BBAXKATH, IO
caMe BOHHM BHW3HAYaIOTh KEPiBHI ifiel IeprKaBHOTO PO3BHUTKY cydacHOCTi. Xoua y XXI CTONITTA KpaiHu
€Bpony yBIMIUIM 31 3HAYHUM JOCBiIOM aAMiHICTPATHBHO-TEPUTOpialbHUX pedopM 1 cPopMOBaHOIO
ApXITEeKTOHIKOIO aAMIHICTPAaTHBHO-TEPUTOPIATHHOTO YCTPOIO, HOBITHS XBUJIS IIEPETBOPECHD OXOIHIIA €BPOITY
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3 mouyatkoM XXI cromitts. Ilpu mpomy aaMiHiCTpaTHBHO-TEPUTOpiaibHI peopMH HE € CaMOILII, a
BHUCTYIMAKOTh, SK IMPABWIO, OJHUM 3 €TaIliB KOMIUIEKCHOTO YJIOCKOHAJCHHS TEPUTOPialbHOI OpraHizaiii
BIIau. BOHM MOKIIMKaHI 3aKJIACTH TSPUTOPIAIbHY OCHOBY IS 3MiH Y PO3MOILI QYHKITIA 1 KOMIIETEHITIT MIXK
opraHaMy TyOJIi9HOI Biaau, OHOBJICHHS OPTaHi3allifHOI MOJEI TEPUTOPiaIbHOTO YTPABIIHHSI, a TaKOX
YAOCKOHAJICHHST MiXKOIO/PKeTHUX BifHOCUH. [lonanpina meneHTpanisalis BIajau s KpaiH, ToOyIOBaHHUX 3a
MOJIEJUTIO HA[IOHAJIBHOT AEP:KaBHOCTI, - HACYIIHA HEOOXiJHICTh, yMOBa iCHYBaHHS TaKOI MOJIEI.

Bnepme VYkpaima mporojocuia sK OJMH 3 HampsMiB peopM IMIUIEMEHTAII0 y HaIliOHAIbHE
3aKOHOJ/IaBCTBO HAWBAXIMBIIINUX MPHUHIIMITIB MICIIEBOTO CaMOBPSTyBaHHsI, IPOTOJIOIICHUX CBpPONECHCHKOI0
XapTi€elo MICIIEBOTO CaMOBPSAYBaHHA, — IIOBCIOJHICTH MICHEBOIO CaMOBpPALYBaHHS, HOTO IPaBOBY,
opraHizarfiifny Ta MarepiaibHO-(IHAHCOBY CIIPOMOXHICTh, CYOCHIIapHICTh, 3a0€3MeYeHHs JOCTYITHOCTI Ta
HaJeXHOI SKOCTI myOmiuamx mociyr. lle Ti KoHmenTyambHi imei, sKi BH3HAYAIOTHCA MPIOPUTETH 1
CHPSIMOBaHICTh pehopMu aaMiHICTPaTUBHO-TEPUTOPIATILHOTO YCTPOIO. Jl0 HOTO Yacy BIIPOBAIKEHHS JaHUX
3acaj BimOyBajocs Iyke MOBiLIbHO. KOpuaMUHO 3aKpilUieHl SK MPHHLIUIN PeQOpMyBaHHS TEPUTOPiaaIbHOI
oprasizariii BjJaJu, BOHU 3 a0CTPaKTHO-TCOPETUIHNX KOHCTPYKIIiH IEPETBOPIOIOTHCS HA KOHKPETHI MPUTTHCH
BJIaJHUM 1HCTUTYLISIM IIOJO0 3aCTOCYBaHHSA iX K KEpiBHUX iJei mpH po3poOLi MpiopuTeTiB, HANPSAMIB Ta
3axofiB peopM.

Konreniriss peopMyBaHHS MiCLIEBOIO CaMOBDSIyBaHHS Ta TEPUTOpIalbHOI Oprasisailii Biaau B
VYkpaiHi XapaKTepu3yeThCs BUCOKHM CTYIIEHEM CHCTEMHOCTI, mepeabavaroud MmoOyaoBy HUIICHOT MoJei
TepUTOpiagbHOI Opraxizauii Bnaau. Brepiie po3poOHUKH CHCTEMHO MiAiHIUIN 1O MPoOieM yI0CKOHAJICHHS
CHUCTEMHO-CTPYKTYpHOI opraHizamii myOnigHOoi Bmagu Ta mpoOJeM aaMiHICTPAaTHBHO-TEPUTOPIATHLHOTO
yCTpor. AJKe OYEBHIHO, MO O3 BHPIMICHHS OCTAaHHIX JOKOPIHHUM YHHOM MOJEPHI3YBATH BIIAJHHUN
MEXaHi3M HEMOXKJIMBO. B yMOBax miIBUIIIEHHS Ta YCKJIaITHEHHS POJIi Cy4acHOI Jep:KaBU BiJOYBa€ThCsI IEBHE
MEePEOCMUCIICHHS 3HAYEeHHS TAKOT0 YCTPOIO — BiH Mae 3a0e3neuyBaTy NoeAHAHHS HEOOXiAHOTO 3 TOUKH 30py
3arajJbHOIEPKABHUX ITIJICH Ta 3aBIaHb PO3BHUTKY PIiBHS KOHIICHTpAIll PeCypCHOTO MOTEHINaTy, ImyOidHo-
BJIATHOTO MEXaHi3My 31 CTBOPEHHSM INPOCTOPOBUX MEXK CaMOJIOCTAaTHHOI aKTUBHOCTI MEBHUX COLIAIBHO-
TEPUTOPIAIBHUX CIIJIBHOT.

Peamizarmiss cucTeMHOro Ta KOHIIENITYaJdbHOTO OAaYeHHs OHOBIICHOI MOJENi aaMiHICTPaTHBHO-
TEPUTOPIATTLHOTO YCTPOIO NEepPKaBU SK TEPUTOPiaIbHOI OCHOBH CHCTEMHO-CTPYKTYPHOI OpraHi3allii
MyOIiYHOT BIaAM HAa PETIOHATBHOMY Ta MICLIEBOMY PIBHSIX BHMAara€ OHOBJICHHS KOHCTUTYLIHHO-IIPaBOBOTO
perymoBadHsa. CyyacHa KOHCTHTYIIIHHA MOJETh peErJIaMeHTaIii BiMHOCHH y cdepi aaMmiHIiCTpaTHBHO-
TEPUTOPIATLHOTO YCTPOIO XapaKTEePU3YEThCS HASBHICTIO HU3KH ICTOTHHX HEIOMIKIB KOHIIETITYaJIbHOTO,
TEPMIHOJIOT1YHOTO, CHCTEMHO-CTPYKTYPHOI'O XapakTepy. Tak, mo-mepiue, ClocTepiraeTbesi TepMiHOIOTIYHA
HEYITKICTh ~ MOHATh  TEPUTOPIUIBHUM  YCTpil»,  «aIMiHICTpaTUBHO-TEPUTOPIaNbHUNA  YCTpii»,
«aIMIHICTPAaTUBHO-TEPUTOpiaIbHA OMWHUIIT» Ta «HAceleHWH MyHKT». Ilo-mpyre, BCTaHOBIEHI ¥
KOHCTUTYI[IHHOMY TEKCTI TPUHIUIN TEPUTOPIAILHOTO YCTPOK YKpaiHW, 3aKialaloyd IiBaIUHU
TEPUTOPIALHOI OpraHizamii JepKaBHOI BIAMU, HAWMEHIIOK MIpOI CHPSIMOBaHI Ha TapaHTyBaHHS
TEPUTOPIATLHUX OCHOB MICIICBOTO CAaMOBPSIYBaHHS, IO BIiATNOBimamM © cTaHmapTaM, BHU3HAYCHHUM
€BpOMNEHCHKOI0 XapTI€I0 MICIIEBOTO caMOBpsiayBaHHS. llo-TpeTe, KOHCTHTYIIIHHO 3akpilieHa CHCTeMa
aJIMiHICTPaTUBHO-TEPUTOPIATBHOTO YCTPOI0 Ma€ HEOAHOpiAHMK XapakTep. HeuiTKicTh KOHCTUTYLIHHOTO
BH3HAYCHHS aMiHICTPATHBHO-TEPUTOPIAILHOT OJUHUII TIEPBUHHOTO PIBHS, OTOTOXKHEHHSI ii 3 HaceIeHUM
ITYHKTOM TIPU3BOJIATE 10 OOMEKCHHS TEPHUTOPIl IOPUCIUKINI TEPUTOPIaIbHUX TPOMAIl MEKaMH HACEICHHUX
MYHKTIB, @ TaKOX HAasBHOCTI TEPUTOpiH, AKi mepeOyBalOTh 1032 IOPHCIAHUKIIE€I0 CYO'€KTIB MiCLEBOTO
camoBpanyBaHHs. [lo-ueTBepTe, KOHCTUTYLIHHO BXXKHBAaHE MOHATTS «PErioH» HE CHIBBiHECEHE i3 CHCTEMOIO
aIMiHICTPAaTHBHO-TEPUTOPIATHHOTO YCTPOIO, IO CTBOPIOE TPOOJIEMH IS BHU3HAYCHHS TEPUTOPIaIbHOI
OCHOBHM Oprasizamii Ta IisSIbHOCTI OpraHiB ITyOJIiYHOI BIaAW perioHanbHOTO piBHSA. Ilo-m'sTe, HaTOMiCTh
Konctutyniss YkpaiHn MICTUTh BHYEPIHHUI MeEpeNiK aAMiHICTPAaTHBHO-TEPUTOPIANbHUX OJUHMLE, IO
BXOMSITH J0 CKJIamy YKpaiHu, IpoTe, HE BH3HAYAIOYH IX TPABOBHM CTATyC, (DaKTHYHO KOHCEPBYE iICHYIOUY
CHUCTEMY PETIOHAILHOTO TOAUTY Y TIOBHOTI ICHYIOUHX Y Hil CHCTeMHO-(QDYHKITIOHATBEHUX TpooOiieM. O3HadeH1
HEJOJIKM KOHCTUTYLIHHO-TIPABOBOTO PETYIIOBAHHS CTaBJISITh 3aBJIaHHS YJIOCKOHAICHHS KOHCTUTYIIHHO-
MPaBOBOT'0 PEryJIIOBaHHS a/IMiHICTPATUBHO-TEPUTOPIaTHLHOTO YCTPOIO, 0 HAOyBaE BUPINIATIBHOTO 3HAYCHHS
y KOHTEKCTI MOJEpHI3aIlii yciel TepuTopianbHOi opraHizarii my06sigHoi Biraau B YKpaiHi.

3akononpoekT «lIpo BHeceHHs 3MmiH A0 Konctutymii Ykpainm (om0 JeHEHTpaizaiii BIIau)»
(peectp. Ne 2217a) B mepmy uepry nepeadadae YTOYHEHHS KOHCTHTYLIHHO-TIPABOBUX 3acaj
aMiHICTPaTUBHO-TEPUTOPIABHOTO yCTpoio [7]. 3akpilyieHHS Ha HAWBHIOMY 3aKOHOAABYOMY piBHI
TIPUHITATIIB, OKPECICHUX CBPOICHCHKOI0 XapTi€l0 MICIIEBOIO CaMOBPSIyBaHHS, — JCIECHTpaii3allii,
MOBCIOAHOCTI Ta CHPOMOXKHOCTI MICHEBOTO CaMOBPSAYBaHHI — 3 HACTYIIHUM 3allpPOBaKCHHSIM
3aKOHOJIABUOTO MEXaHI3My iX peajizamii: Mmo-mepiie, T03BOJIUTh 3POOWTH KPOKH IIOAO TTOCHIICHHS
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MarepiaabHO-(hIHAHCOBOI CaMOCTIMHOCTI TEpPUTOpIaTbLHUX TpoMai; IMO-Apyre, BUMaraTuMme 3IiHCHEHHS
MICIICBOIO CaMOBpSAyBaHHA Ha TEPUTOPISX, BIIMEKOBAHUX OJHA BiJl OJHOI, LIO0 NOTpedyBaTuMe
peopraizamii Tak 3BaHUX aIMIHICTPAaTUBHO-TEPUTOpIaIbHUX AaHKJIABIB Ta €KCKIIaBiB; IIO-TPETE,
rapaHTyBaTHUME 3IIHCHEHHS MICIICBOTO CaMOBpSIyBaHHSI Ha BCil TepuTopii KpaiHu 0e3 OyIb-SKHX
oOMeKeHb, Ha TEPUTOpii HE JHUIIE HACENCHHX MYHKTIB, ale ¥ Ha NPWIErNIMX 10 HUX TEPHUTOPIsLX; IO-
4eTBEpTE, JO3BOJINUTH Y BiAMIOBIAHOCTI 10 €BPONECHCHKUX CTAHJAPTIB pallioHaTi3yBaTH PO3MNOILT KOMIIETSHIIIT
MDK PIBHAMH TEpPUTOpiadbHOI OpraHizailii myOaigyHoi BJIag{, BHUKIIOYMBINA 3HAYHE YHCIIO TOTCHIIIMHHX
myOIiYHO-BIaHUX KOH(DIIIKTIB, Ta 32a0€3MEUYNTH YCTAICHICTh 1 KOMIUIEKCHICTh TEPUTOPIaIbHOIO PO3BHUTKY.

OHOBJIEHHS KOHCTUTYLIMHUX 3acaj agMiHICTPaTUBHO-TEPUTOPIaJbHOTO YCTPOIO HEPO3PHUBHO
MOB'sI3aHE 31 3MIHOIO MIAXOIIB 10 BHU3HAYCHHS CHCTEMH TAaKOTO YCTPOIO Ta XapakTepy il eJIeMEHTIB.
3akpimiena cr1.133 Konctutymii Ykpainm cucreMa HECTpyKTypoBaHa Ta 3acrapina. OHOBIEHHS 11
nepeadadae KOHCTUTYIOBAHHS PETiOHY SIK CAMOCTiHHOTO PiBHS aAMiHICTPaTUBHO-TEPUTOPIAILHOTO YCTPOIO 3
YiTKUM BH3HAYCHHSIM THX OJIMHUIb, SKI BIAHOCATBCS 10 IbOTO piBHA. lle BiamoBimae TeHACHIIISM
pEeTiOHATEHOTO PO3BUTKY y CYYacHid €Bporn, Ae¢ BimOyBaeThCS HOBAa XBWIISI PETiOHANI3MY, IMOB'sA3aHa 3i
3MILHEHHSAM TIPaBOBOTO CTaTyCy pPETiOHIB, MEPEpO3NOAIioM (yHKIIOHATBFHO-KOMIETEHiiiHOT chepu y
HaTpsMKY 30UTbIIEHHS BIaJHUX MPAaBOMOXKJIMBOCTEH periOHANBHOTO piBHS Biaau. B 3axigHoeBpomneiicbkux
KpaiHax CTBOPEHHS PETIOHAIBHOTO PiBHSI TEPUTOPIATEHOI OpraHizamii CTUMYJIHLOBAHO TAKOXK 1 BTPYYaHHSIM
HaJHalmioHAIbHUX opraHiB €C, amke 0araro €BpONEHCHKMX IPOrpaM B OOOB'S3KOBOMY TMOPSAKY
nepeadavaloTh HasBHICT PETiOHIB, IO BiANOBiAAalOTH MNEBHUM reorpaiuHUM XapaKTepPUCTHKaM.
3anpoBaDKEHHS JTAaHOTO PIBHSA aaMiHICTPATUBHO-TEPUTOPIAIFHOTO YCTPOIO BIAMOBIiIATHME IPUHITATIAM
Jlexmapariii 3 perioHanizMy B €Bporlri, yXBajieHii Acambiieero perioriB €ponu 4 rpyaas 1996p.

CuctemMa aAMiHICTPATUBHO-TEPUTOPIAIBHOTO YCTPOIO BHMAarae TakoXX 1 KOHCTUTYLIHHOTO
3aKpilUIEeHHsT HOBOi MEPBUHHOI  aJMIHICTPaTHBHO-TEPUTOPIANILHOI  OAWMHHLI, 110, 3abe3neuyroun
TEpUTOpialIbHy OCHOBY OpraHizarmii Ta 3JIMCHCHHS MICIIEBOTO CAaMOBPSAIyBaHHI Ha 3acagax WoOro
MOBCIOJHOCTI, /IO3BOJUTH BiIMEXKYBaTH KaTeropii «aAMiHICTPaTHBHO-TEPUTOpialbHA OAWHUIL» Ta
«ToceIeHHs». SIKIo icHyto4i 6a30B1 aMiHICTPaTUBHO-TEPUTOPiaNIbHI OAMHUII OPTaHI30BYIOTHCS 32 TAKUMHU
KPUTEPisSIMHA, SK THIH EKOHOMIYHOI, COIIaIbHO-KYJIBTYPHOI 1H(PPACTPYKTYypH, BHUPOOHHUIITBA, 3a0yIOBH,
YUCENBHICTh HACENICHHS, KaTeropii 3alHATOCTI HACEIICHHS, XapaKTep Ta TEMITH JEMOTpa(idHuX IpPOIIECiB,
aZMIHICTpaTHBHE YMpPaBIiHHI, TO OHOBJICHA CHCTEMa BHMaraTuMe BpaxyBaHHsS 1CTOPHUYHOI COLiaJbHO-
€KOHOMIYHOI CITUTEHOCTI TOCENIeHb, ONTHMAJIBHOTO PO3MIICHHS TPOXYKTUBHUX CHJI, HAasSBHOCTI YMOB i
MOXUIMBOCTEH JJI HAJTaHHS HACEJICHHIO COIIallbHO-KYJIbTYPHHX, MOOYTOBUX, aAMIHICTPATHBHUX IOCIYT,
3a0e3MeUeHHs HaJeKHOI iX SKOCTI Ta JOCTYMHOCTI, ONTHMi3alii CHCTEMHO-CTPYKTYpHOI oOpraHizamii
MYHIIUNAIBHOTO YIPaBIiHHS.

TeputopianpHa ocHOBa Mae 3abe3medyBaTH IPOCTOPOBY cdepy peamizamii mpaBa TEPUTOPIATHHIX
rpoMaj Ha 3AIMCHEHHS MICIIEBOTO CaMOBpsAyBaHHs. PiBeHb pPO3BUTKY MICLEBOTO CaMOBPSIyBaHHS
BU3HAYAETHCA TI€I0 MIpOI0, HACKUIBKH BiH [I03BOJIsSIE MOOYIOyBaTH €(EeKTUBHY CHUCTEMY YNpAaBJIiHHS Ta
CTBOPHUTH YMOBH, SIKi 3a0€3MeUyIOTh SIKICHE KUTTSA KOXKHOI JIIoAuMHU. He momiThko-igeonoriuai Kpurepii, a
COTIIJIBHHH 3MICT 1 Opi€HTAIlis HA 0CO0Y € TOJIOBHOIO ITIHHICTIO MICIIEBOTO CaMOBPSITYBAaHHS SK 1HCTHTYTY
JIeMOKpaTii Ta TPOMaASHCBKOTO cycminbcTBa. Came Ha LOMY PiBHI HAiOLIBII SCKpaBO 1 pe3yabTaTUBHO
BHSIBJISIIOTHECS OCOOMCTICHI MOMEHTH PO3BUTKY AEMOKPATHIHUX TPOIIECIB, 3MaTHICTh 3a0€3MEUNTH OpraHidyHe
TIO€THAHHS MYHIIMITAIGHOTO YITPaBIiHHS 1 CaMOOpTaHi3allii HaceIeHHSI.

[lepenbaueHe 3aKOHOMIPOEKTOM TOJNOKEHHS II0A0 0OOB'SI3KOBOCTI ypaxyBaHHA AyMKH MELIKAHIIIB il
Yyac BHUpIIIEHHA NMUTaHb 3MIHM MEX, HallMEHYBaHHS 1 MepeiiMEHyBaHHS TPOMaJ Ta MOCENEHb € Ba)KIMBOIO
TapaHTI€I0 TIpaBa TEPUTOPIATBPHUX T'poMaj] Ha CaMOCTiHE BHpIMICHHS NMUTAaHb MICIIEBOTO 3HAYCHHS Ta
VHIBEpCAFHOIO BHMOTOI0, III0 Mae€ OOMEXYBaTH OpraHW JepKaBHOI Ta MYHIIUIAIBHOT BIagd MpU
NPUAHATTI HAMH DillleHb, MOB'SI3aHUX 3 PO3IIUPEHHSIM a0o 3BYKEHHSM MPOCTOPOBOi cdepi 3MiHCHEHHS
MICIICBOTO CaMOBPSIIyBaHHS. Y IIbOMY CEHCI JaHa KOHCTUTYIlIfHA TapaHTis Ma€ pO3TIIAIATHCT SK
BUPQXCHHST HOPMATHBHOIO 3MICTY KOJICKTUBHOTO TIpaBa Ha 3JIHCHEHHS MICIIEBOTO CaMOBPSIyBaHHS,
MPOSIBIISAIOYH cede SIK HeBi'eMHa MPaBOMOYHICTh LIBOTO MPaBa.

OHOBJICHHS! KOHCTUTYLIHHO-NIPAaBOBOI MOJIEINI aIMiHICTPaTUBHO-TEPUTOPIATILHOTO YCTPOIO Mae OyTu
CHHXPOHI30BaHO 13 3aKOHOJIABYNM 3a0€3IMCUCHHAM JeTalli3alii KOHCTUTYIIIHHO-IPAaBOBOTO PETYJIIOBAHHS Ta
peamizanii mosokeHb OcHoBHOro 3akoHy. KoHcTtutTymis YkpaiHm Mae BHCTymaTH (yHIAMEHTOM st
(dopMyBaHHsS SIKICHO HOBOTO 3aKOHOJABCTBa Yy cdepi aAMiHICTPAaTHBHO-TEPUTOPIANBHOTO YCTPOIO.
dopMyBaHHA 1 peanizallis KOHCTHUTYIIIHHO-TIPaBOBOI TOJITHKHU Iepeadadae, K CIYITHO 3ayBaxye A.P.
KpycsH, mochimoBHY, CTPYKTYpOBaHy CHCTEMY KOHCTHUTYIIIHHOTO 3aKOHONABCTBA, IO BiAPi3HAETHCS
ONTUMATBHUM TIOEJIHAHHSAM CTAOUTLHOCTI ¥ THYYKOCTi, IO MOXJIMBO JIHINE IMPH YITKOMY BH3HAYCHHI
TpeaMeTa peryIroBaHHs 3 00Ky HaWBaKIUBINIOTO HOPMATUBHOTO akTa B ITii cucteMi micias KoHcTuTymii —
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KOHCTHTYITIHHOTO 3aKoHy [8, c. 315]. Tak, KOHCTUTYIIIHHAM 3aKOHOIIPOEKTOM IIPOIIOHYETHCS Oe3mocepeTHBO
3aKpINUTH HEOOXITHICTh 3aKOHOAaBUOTO BPETYIIOBaHHS MMUTAaHb a/IMiHICTPATHBHO-TEPUTOPIAIEHOTO YCTPOIO
Ykpaiam, 30KpeMa BH3HAUYCHHS TMOPSAKY YTBOPEHHS, JIKBimamii, BCTAHOBJICHHS Ta 3MIHA MEX,
HallMEHYBaHHsS 1 TIepeMEHYBaHHS TpoMaj, paioHiB, oOyiacTeld, a TaKOoX TMOPSAOK YTBOPCHHS,
HallMeHyBaHHS 1 IepeliMeHyBaHH: Ta BiIHECEHHS IOCENICHb JI0 BiAMOBIAHOT KaTeropii.

Pazom 3 mum cnmin BiamituTH, 1m0 i unHHa KoHCTHTYIS YKpaiHM BCTaHOBIIOE BUMOTY BU3HAYCHHS
MMATaHb TEPUTOPIaTHFHOTO YCTPOIO BUKIIOYHO HA 3aKOHOIABUOMY pPiBHI. B cymeped im i moci He IpHAHSATO
3aKOH PO TepuTOpialibHUK ycTpiii YKpainu, mpo micto CeBacTomnoib, HE BU3HAUEHO HA 3aKOHOJABUYOMY
piBHI TOPSANOK BUpIMIEHHS NHTaHb aJAMIHICTPAaTHBHO-TEPUTOPIAIILHOIO  YCTPOIO, a  ICHYIOUHH
aIMIHICTPATHBHO-TEPUTOPIABHUN YCTPi HE TPHUBEACHO Yy BIAMOBIAHICTH 3 KOHCTHTYIIHHOIO MOJIEILTIO.
BiacyTHicTh HaJIeXHOTO 3aKOHOJABYOTO PETYJIIOBaHHS BiTHOCHH y cdepi  amMiHICTpaTHBHO-
TEPUTOPIATEHOTO YCTPOIO TOCTPO CYMEPEUHTh MOTpedaM PerioHaT-HOrO Ta MyHIIMIATBHOTO PO3BUTKY 1 HE
MOXe 3yITMHUTH 00'€KTUBHI TIporiecH y miit cepi. He Maroun 3akoHOMaBUNX MEXaHI3MIB BUPIIICHHS TUTAaHb
aIMiHICTPaTUBHO-TEPUTOPIATHHOTO YCTPOIO, OpraHd IyOaiyHOi BIagyd BUMYIICHI BUKOPHCTOBYBATH iHIII,
«OTIOCEPEIKOBYIOU1» MPAaBOBI MEXaHi3MH, HependaueHi 3eMebHUM 3aKOHOJABCTBOM Ta 3aKOHOJABCTBOM
PO MICIIeBe CaMOBpsyBaHHS. Hampwukiian, HEBpPETyJIhLOBaHICTh MaTepialbHO-IPABOBUX Ta MPOIECITYPHO-
MIpoIIeCyaJbHUX AaCIEKTIB peopraHizallii HaceJIeHUX IMyHKTIB INMUIIXOM iX 00'€MHAaHHA CHOTONHI 3MYIIyE
BHKOPHUCTOBYBATH TaKWH MEXaHI3M, SK 3MiHa MEX HACEJICHUX IYHKTIB IUIAXOM Iepeaadi 3eMelb Y BiTaHHs
1HIIOT MICTIEBOI pajy.

Ile mopomKye y mepiry 4epry HEUiTKICTh BH3HAYCHHS 1 CITIBBITHOIICHHS TIOHATH «TEPUTOPIS» Ta
«3eMJIs», Kl €, X0ua W TICHO TOB'S3aHUMH, aJle¢ PI3HUMH IMPABOBHUMH KATETOPISMH: SKIIO TIEpIia Mae
myOIIYHO-TIPABOBHIA, TO JIPyra, SK MPaBHUJIO, — MPUBATHO-NPABOBUH XapakTep. 3 (opMallbHO-IOPUIAMYHOL
TOYKU 30py MPO CaMOCTiHHICTh AaHWUX KaTeropii cBiguaTh mosokeHHst craTTi 18 3emensHoro Kogekcy
Ykpaiau: 10 3eMenb YKpaiHu HajlexkaTh yCi 3eMJIi B MEXKax ii TepUTOpii, B TOMY YHCJIi OCTPOBU Ta 3EMIIi,
3aifHATI BOJHUMU 00'€KTaMH, sIKi 32 OCHOBHUM IIUTLOBUM MPU3HAYCHHSIM MOAUISIOTECS HA KATETOpii.

TepMiH «TEpPHUTOPIsH BUKOPUCTOBYETHCS JUIS BUSHAYCHHS Pi3HUX KATETOpid 36MHOTO Ta IM03a3¢6MHOTO
MIPOCTOPY, BIIMEKOBAHUX BiJ IHIIUX BIAMOBIAHMX IMPOCTOPIB KOPJAOHAMH, SKi MAIOTh TICBHUN IPaBOBUH
CTaTyc 1 BIAMOBIMHWNA TPaBOBHH peXuM. HopMmMaTwBHI BH3HAYEHHS IBOTO IMOHATTS, SK IPABHIIO, MAIOTh
rayry3eBUH XapakTep i BiqoOpakaroTh crienudiky MpeaMeTy peryaroBaHHS TOTO YH IHIIOTO 3aKOHO/aBYOTO
akTy. B IijoMy X TEepUTOpI€r0 aaMiHICTPaTHBHO-TEPUTOPIATBHOI OMWHHUIN BU3HAETHCA TIEBHA YacTHHA
COINIIBHOTO, TPHPOAHO-PECYPCHOTO, EKOHOMIYHOTO, iH(PACTPYKTYpPHOTO, KYJIbTYPHO-ICTOPHYHOTO i
MPOCTOPOBOTO MOTEHIiATy KpaiHH, 110 TepedyBae Mi IOPUCAUKLIEIO BiANOBIJHUX OpraHiB MyOIivHOT BiIaau
1 BIAHOCHO SIKOi TaKi OpraHu MOXKYTh Y MeKaX CBO€] KOMIETEHIII1 31iHCHIOBATH PETYJISTUBHI Jii.

3emis ysBiIse cO00I0 CKIIAMHUN TPUPOTHUN pecypc, Mo € 00'€éKTOM 3eMEeNbHUX IMPABOBIMHOCHH 1
OJHOYAaCHO MOXK€ BUKOHYBATH P IHIIMX (YHKLINH: €EKOHOMIUHY, COLiaJbHY, IO THYHY, EKOJIOTIYHY Ta iH.
Jlitoue 3eMenbHE 3aKOHOJABCTBO YKpaiHW HE MICTUTh BU3HAYCHHS TMOHATTS «3eMii». HopmaruBae
BH3HAYCHHS MOTO HAMAEThCS Y YMHHIN Ha choromHimHiA aeHb [loctanosi JlepxasHoro komitery CPCP mo
craggapram Bim 28.10.85p. Ne3453 «3emmi. Tepmiam Ta Bu3HadeHHsA. ['OCT 26640-85»: zemmsa —
HaWBaXXIIMBIllla YaCTUHA HABKOJUWIIIHBOTO TPUPOJHOTO CEPEIOBHINA, IO XapPaKTEPU3YETHCS IMPOCTOPOM,
penpedoM, KIIMAaTOM, TPYHTOBHM TOKPHBOM, POCIMHHICTIO, HaJApaMH, BOJAMH Ta € TOJOBHHUM 3ac000M
BHPOOHHIITBA ¥ CUIBCHKOMY Ta JIICHOMY TOCIIOJAPCTBI, a TAKOX MPOCTOPOBHUM O0a3WCOM IS PO3MIIIICHHS
MiANPUEMCTB 1 OpraHizamiil ycix ramy3eil HApOAHOTO TOCTOAapcTBa. AHAIOTIYHMN MiAXiA 3aKmajeHui 1 y
HOpMax 3eMeNbHOro KOoAeKCcy YKpaiHd, BiAMOBIMHO 10 m.a) 4.l CT.5 sIKOro 3emiisi BUKOPHCTOBYETHCS SK
TepUTOpIaTbHUN 0a3uc, TPHUPOJHWA pecypc i OCHOBHUH 3aci0 BUpoOHMITBA. TakuM YHHOM 3eMIIS
BH3HAETKLCS IIPOCTOPOBOIO OCHOBOIO TEPHUTOPIi aAMIHICTPATHBHO-TEPUTOPIaTHLHOI OJMHHII, IO HE BUUEPITYE
MIpY LEOMY i CKJIaJl, 2 TAKOK BUCTYIA€E 00'EKTOM MpaBa KOMYHAIBHOT BIIACHOCTI.

Bianosigao 10 cT1.125 3eMensHOTO KOACKCY YKpaiHu MpaBo BIACHOCTI HA 36MENIbHY AUISTHKY BUHHUKAE
3 MOMEHTY Horo nepkaBHOI peectparii. Pazom 3 1ium 3rigao 1m1.29 c1.85 Konctutymii YKpaiHu BCTaHOBJICHHS
1 3MiHa MEX MICT HAJICKUTHh JI0 MOBHOBaXXeHb BepxoBHoi Pamu Ykpainu. Take pimeHHS mpuiiMaeThcs 3a
noganaaM BepxoBHoi Pagu ABtoHomHOi PecnyOmiku Kpum, obnacuux, KuiBcbkoi un CeBacTonoiabChbKO1
Micbko1 pan (d4.1 cr.174 3eMensHOTO KOMEeKCy YKpaiHu). Meki MicTa BCTAHOBIIOIOTHCS 1 3MIHIOIOTHCS 3a
MPOEKTAMHU 3EMJICYCTPOIO LIOAO0 BCTAHOBJIEHHA (3MIHM) MEX aIMiHICTPaTHBHO-TEPUTOPiaJbHUX OJWHHIb.
[IpoexTr 3eMieyCcTPOIO MO0 3MiHM MEX HACENICHHUX ITyHKTIB PO3POOISIOTHCA 3 YpaxyBaHHSIM reHepabHUX
IJIaHIB HacelleHWX IyHKTiB (a63. 1, 2 9.2 c1.173 3eMmensHOTO KOMEKCcy Ykpainwm). Pimenns mpo
BCTAHOBJICHHS (3MiHY) MEX aIMiHICTPAaTHBHO-TEPUTOPIaJIbHUX ONIWHUIL € OTHOYACHO PIMICHHSIM IIPO
3aTBEP/DKEHHS MPOEKTIB 3eMJICYCTPOI0 MIOAO iX BcTaHOBIeHHs (3MiHM) (cT.46 3akony Ykpainu «IIpo
3eMIIeYCTpiii»). Mexi aaMiHICTPaTHUBHO-TEPUTOPIAILHUX YTBOPEHb IOCBIAYYIOTHCS ACPKABHHM aKTOM
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Ykpaiam, ¢opMa Ta TMOPSAOK BHIAYi SIKOTO BCTAaHOBIIOIOTHCS BepxoBHoro Panoro VYkpaiam (c1.176
3eMeNnbpHOro Koiekey YKpainn).

Ha mincraBi Bume3a3zHadeHnx HopM KOHCTHTYINT 1 3eMENbHOTO 3aKOHOMABCTBA YKpaiHW MeEXKi
HAceJICHOTO ITyHKTY BBaKAIOTHCS BCTAHOBIICHHMMH a00 3MIHEHHMH 3 MOMEHTY HaOpaHHS YHHHOCTI
BiJNOBiAHOIO MocTaHOBOIO Bepxosuoi Pamu Ykpainu. 3rigno 4.2 cr.138 3akony Ykpainu «IIpo Permament
Bepxosnoi Pagn Ykpainu» noctanoBu BepxoBnoi Pagu Ykpainu, npuitHATI 3 KOHKPETHUX MUTaHb 3 METOIO
3MIMCHEHHS 11 YCTaHOBYOI OpraHi3amiifHOi, KOHTPOIBHOI Ta iHMMX (YHKIH, HAOUPAIOTh YMHHOCTI 3 JHS iX
NPUAHATTS, SIKIIO iHIIE He NepeadaueHo caMol0 ITIOCTaHOBOK. BUMHEHHS TOAATKOBUX IOPUAMYHHX i 010
BCTaHOBJICHHS a00 3MiHM MeEi HACeIeHOr0 MyHKTY YMHHHUM 3aKOHOJABCTBOM YKpaiHM He mepeadaucHe.
JlepxaBHMIT aKT Ha MEXi aIMIiHICTPAaTHBHO-TEPUTOPIAILHOTO YTBOPEHHS € JIUIIE JOKYMEHTOM, IO
MTOCBITIY€ BIANMOBIAHMI cTaTyc. TepHTOpPiI0 HACEIIEHOTO ITYHKTY CIIiJl BBa)KaTH 3MIHEHOIO 3 MOMECHTY
HaOpaHHS YMHHOCTI MocTaHOBOIO BepxoBHoi Pagm YkpaiHu mpo 3MiHYy i BCTaHOBJIEHHS HOTO MeX 3
TTOMIMPEHHSAM Ha Hel FOPUCIUKITIT BiMTOBITHUX OPTaHiB MICIIEBOT'O CAMOBPSTyBaHHS.

Jlomaroun He JIHIIIEe HA3BaHi, aje W IHII MPOTATWHU Ta KOJIi3il MpaBOBOTO PETYIIOBAHHS, OKPECIICHHMA
MEXaHi3M BHpIIIEHHS OKPEMHUX MHUTaHb aAMiHICTPATHBHO-TEPUTOPIATBHOTO YCTPOIO Yepe3 3aCTOCYBaHHS
HOPM 3€MEJBbHOTO 3aKOHOJABCTBA JI03BOJISIE BUPILIMTH MUTAHHS «IIPOCTOPOBOTO» XapakTepy. AJje BiH He
HaJa€ MOKJIMBOCTI PO3B’s3aTH BHHHUKAIOYI MPU ITLOMY MPOOJIEMH peopraHizallii CUCTEMH YIIPaBIiHHSI Ha
Takux TepuTopisx. Ilepen opraHamMu MICIIEBOTO CaMOBPSIYBaHHS IIOCTAIOTh OpPTaHi3aIliifHO-TIPaBOBI
MUTAHHS 00 BU3HAUYEHHS] MOMEHTY BUHHKHEHHS TIOBHOBAXXEHB 3 YIPABJIIHHS TEPUTOPIEIO Ta 3eMIIIMH, 110
repeaadi y BigaHHS MICIIEBOI pamy; 3a0e3TMeUeHHs IPEICTABHUIITBA IHTEPECIB KUTEIIB THX HACEICHHX
IyHKTIB, TEPHUTOPiS SKUX TepelaHa IIijJ FOPHCIUKIIIO 1HIIOI MICIEBOi paaw;, MOPSAKY PUIHHEHHS
MOBHOB&)KEHb Ta JIIKBiJAIil OpraHiB MiCLIEBOTO CaMOBPSAYBaHHA, SIKi (PYHKLIOHYBalld Ha TEPUTOPISX, LIO0
MOBHICTIO MIEpeAaHi MiJl IOPUCANKLIIO 1HIIOI MicleBO1 paan; MOPAAKY MPUIMHEHHS IOBHOBAKEHD JCMYyTaTiB
MICIIEBUX paja, oOpaHUX y BHOOPUYMX OKpYyTax, CTBOPEHUX HA TEPUTOPISAX, AKI MEpemaHi y BiAaHHS 1HIIOI
MICIIEBOI pajd; a TaKOX MUTAHHS MiCTOOYIyBaHH:, 3MiHM MiCTOOYAiIBHOI AOKyMEHTamii, Mi>KOIOKETHIX
BifHOCHH, YyHi(ikauii TapudiB Ha KOMYHalbHI TOCIYTH, HaJaHHS COLIAIBHUX MOCIYyT HaCEJeHHIO,
Jep’kaBHOI peecTpallii peuoBHUX IIPaB Ha HEPYXOME MaiHO, TOIO. BupileHHs BKa3aHUX MUTAHb Y 3B'SI3KY 13
3MiHAMHU B aJAMIHICTPaTHBHO-TEPUTOPIAIBHOMY YCTPOi Ha CHOTOIHIIIHIN EHb 3aJUIIAETHCS 3aKOHOIABYO
HEBPETYJIbOBAHUM.

BupimuTy HaBMaKu MUTAHHS peopraHizamii MyHIIUIAIBHOTO YIIPaBIiHHA 0€3 3MIHU TEPUTOPIALHOT
OCHOBM MOXKHA, 3aCTOCYBaBIIM MEXaHi3M JOOPOBUTHHOTO OO0 ’€MHAHHS TEPHUTOPIATBHUX TpoMaj,
nepeadadyeHnit ogHONMEHHUM 3akoHOM YKpainu «IIpo 1oOpoBinpHe 00’ €JHAHHS TEPUTOPIAILHUX TPOMaI.
3aKOHOM BpETYJbOBaHI BIJHOCHHU MO0 3MIHH CHUCTEMHO-CTPYKTYpHOI Oprasisamii MiCIIeBOTO
CaMOBPSAYBaHHS, TTOPAMKY JTKBiamii YMHHUX Ta (HOPMYBaHHS HOBHUX MYHIIUITAJEHAX OPTaHiB 00'€THAHUX
TEePUTOPiaIbHUX TPOMa, BUPILICHHS MUTaHb MaTepialibHO-(hiHAHCOBOI OCHOBH, OIOKETYBaHHSI, ACp>KaBHOI
MiATPUMKH JOOpPOBUTBHOTO 00'€AHAHHS TEpUTOpialbHUX rpomal. Pasom 3 muM Take oO0'€eqHaHHS, SK
3a3HAYAETHCA Y 4.3 CT.4 Ha3BaHOTO 3aKOHY, HE MPU3BOAUTH IO 3MiHH MIPABOBOTO CTATYCY aJMIiHICTPAaTHBHO-
TEPUTOPIATEHUX OJIUHUILG.

OTtxe, 3acrocyBaHHs Oynb-SIKOTO 3 YMHHUX Ha CHOTOOHIIIHIM JeHb 3aKOHOAABUYMX MEXaHi3MiB
BHPIMIECHHS MUTaHb aIMiHICTPATUBHO-TEPUTOPIAIBHOTO YCTPOIO HE 3a0e3Medye JOCATHEHHS IMTOCTaBHOT METH,
HOCHTDH OIIOCEPEIKOBAHMI Ta MOJIOBUHYATHN XapakTep. Lle cBimuuTh mpo Te, 10 3a0e3MeYnTH PO3B'SI3aHH
MUTaHb aJMIHICTPAaTHBHO-TEPUTOPIAIBHOTO yCTPOIO 4epe3 3acTOCYBaHHA IOJOXKEHb 1 MOPSIKIB,
nepeadadyeHNX 3eMeIbHUM a00 MYHIIUIIaIbHUM 3aKOHOJABCTBOM, HEMOXKJIMBO — BOHO BUMAara€ IpUHHATTS
CIIEITIaTFHOTO 3aKOHY PO aaMiHICTPaTUBHO-TEPUTOPiabHUN yCTpiki YKpainu. be3yMoBHO, 11e TBepIKCHHS
€ BXKE aKCIOMaTUIHHUM. AJIe i3 pOKY B pik BOHO, Ha JKaJjlb, HE BTPAYaE CBOEl aKTyaIbHOCTI.

[linOuBaroun miACYMOK, CIIiJi KOHCTAaTyBaTH, IO BITYM3HSHUH aIMiHICTPATHBHO-TEPUTOPiaIbHUI
yCTpiit sk chepa mpaBoBoi MIHCHOCTI HACHUSHUH 3HAYHUMH HEAOIKAMH SIK y KUTbKICHOMY, TaK 1 y SKICHOMY
BimHomieHHsX. [IpaBoBa mosiTMKa y 1 cdepi TpuBanMii Yac Maja YIOBUIBHEHHH Xapakrep,
XapakTepU3ylOUNCh BIACYTHICTIO KOHLENTYaJbHUX 3acal, LUJIECIPSIMOBAHOCTI, CHCTEMHOCTI Ta
KOMIUIEKCHOCTI. 3a pPOKHM HE3aJIe)KHOCTI JAepikaBa Tak i He BXWIA TIEBHX 3aXOIiB IIOJO MPaBOBOTO
3a0€31eUYeHHS Ta CTAHOBJICHHS JI€BOi CHCTEMH aJIMiHICTPATHBHO-TEPUTOPIATHLHOTO yCTporo. (OHOBIEHHS
KOHCTUTYL[ITHO-TIPaBOBOi 1HCTHTYLIOHAMI3alil HOro Mae 3amovaTKyBaTH HOBWU eTam y 3IiHCHEHHI Takoi
MOJIITHKH Ta OJHOYACHO CTATH Ba)KJIMBUM KPOKOM Ha IIISAXY peasiizauii pedopM Mo AeUeHTpasi3alii Buaau.
MacmrabHIicTh TpaHCHOpPMALIMHUX TMEPETBOPECHDb BUMAra€ MPHAHSATTS 3aKOHOAABYMX AaKTiB, SKI MAroTh
3a0e3nmeYnTH HEOOXiMHYy Ta IOCTaTHIO TIPaBOBY OCHOBY [UIS I1HCTHUTYHMIMHHX TIepeTBOpeHb. He
NepedTBIIYIOUM POoJli MPaBOBOrO BIUIMBY Ha CYCHIUIBHI MPOLIECH Ta HE MPHUHMKYIOUH COLIaIbHO-KOHOMIYHI,
nemMorpadiuHi, TEOMONITHYHI, TyXOBHO-KYJIBTYPHI Bakeli, MOXKHAa KOHCTaTyBaTH, IO HOpMa IIpaBa y
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CydYacHIi Jep’kaBi 03BOJISIE HAHONTHUMAIBHINIE IPOBOJUTH MACIITA0HI TEPETBOPEHHS IHCTHTYIIIHHOTO
XapakTepy. SIKicHe OHOBIIEHHS KOHCTHTYLIHHO-IPaBOBOI TMOJITHKH AEpKaBU y chepi aaMiHICTpaTHBHO-
TEpUTOPIAILHOTO YCTPOIO MAa€ CIPHUATH ITpOIiecaM €BpOIHTErpamii KpaiHu, BIPOBAIKEHHIO €BPONCHCHKUX
CTaHAApTIB y HaHid cdepi Ta OMHOYACHO CTAaTH YHMHHUKOM PO3BHUTKY YKPaiHCHKOI JEp>KaBHOCTI,
3a0e3neueHHs 11 JKUTTE3JATHOCTI Ta YCTaJCHOCTI B yMOBaX COILIaJbHO-€KOHOMIYHMX BHKIMKIB XXI
CTONITTSI.
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AJIMMHUCTPATUBHO-TEPPUTOPHUAIBbHOE YCTPOMCTBO KAK 00bEKT
KOHCTUTYUMOHHO-IIPABOBOI MOJUTUKHA B YKpPauHe

Bboaposa Upuna UBanoBHa, e-mail: irina_bodrova@ukr.net
Hay4Ho-uccnenoBareiabcKuii HHCTUTYT FOCYAapCTBEHHOI'O CTPOUTEIBCTBA M MECTHOT'O CAMOYIIPABIICHUS
HanmonansHO#M akageMuy IpaBoOBBIX HAYK YKpauwHbI, Y KpauHa

AnHotamusi: CtaThs MOCBSAIICHA aKTyallbHBIM BOIPOcaM (DOPMUPOBAHUS U peaU3alMd KOHCTUTYIIMOHHO-
MPaBOBOH MOJMTUKH YKpauHbl B cepe aIMUHUCTPATHBHO-TEPPUTOPHAIBHOIO ycTpoiicTBa. B pabote
HCCIEAYIOTCS KaK KOHLENTYalbHbIC, TaK M MPABOTBOPYECKUE ACIEKTHl TAKOW MOJUTUKH, B YaCTHOCTHU
MIPOAHAIM3UPOBAHEI OCHOBHEIC TIPABOBBIC TOKYMEHTHI, XapaKTEpU3YIOIINE COBPEMEHHBIM dTall €€ pa3BUTHS,
- Konnenmus peopmMupoBaHns MECTHOTO CaMOYIPaBIEHHS M TEPPUTOPHANBHON OpraHM3aIlii BJIACTH B
Ykpanne, 3akoHOMpoeKT «O BHeceHmm wu3MeHeHHH B KoHcTuTymmio YKpauHBI (OTHOCHUTEIBHO
JEIICHTPAIIN3AIIAN BIACTH)». Y CTAHOBJICHO, YTO CYIIIECTBYIOIIAs KOHCTUTYIIMOHHAS MOJICNIb PETIIAMECHTAIIUN
OTHONICHNH B cepe aIMUHUCTPATUBHO-TEPPUTOPHUATHHOTO YCTPOHCTBA UMEET CYIIECTBEHHBIE HEOCTATKH
KOHIENTYaIbHOTO, TEPMHUHOJIOTUYECKOTO W CHCTEMHO-CTPYKTYPHOTO Xapaktepa. ABTOPOM IPEMIOKEHO
CUCTEMHOE BHJICHHE IIeJiei, OCHOBHBIX MPHUHIIMIIOB, HATIPABJICHUH U CIIOCOOOB KOHCTHTYIIMOHHO-TTPABOBOTO
o0ecrniedeHus: aIMUHUCTPATUBHO-TEPPUTOPHUATBHOM pehopMbI B YKpauHe.

KioueBble ciaoBa: mpaBoBas IOJNUTHKA, KOHCTUTYIIMOHHO-TIPABOBAas TIOJHMTUKA, aJMHHUACTPATHBHO-
TEPPUTOPUAIBHOE  YCTPONCTBO, KOHCTHUTYIMOHHAas pedopMa, aJMUHUCTPATUBHO-TCPPHUTOpPUATHHAS
pedopma, mereHTpaTH3aIusl.
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Defining the Tasks of Civil Proceedings
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Abstract: The article is devoted to scientific and legal analysis the tasks of civil proceedings. It was concluded that one
of the conditions misidentification of civil justice problems is the lack of legal definition of «civil right». Special
attention in the article is given ratio of targets and purpose of civil proceedings. It is concluded that consideration and
resolution of civil cases as a procedural activity is a process which is not linked with an aim of civil proceedings. It is
proposed not to consider the category — «consideration and resolution of civil cases» to be as interconnected elements,
and limited to the category — «civil proceedings». This is justified by the fact that the civil proceeding in any case has a
logical procedure result and it doesn’t lead to solving a civil case exceptionally. The result of the research became the
proposal to amend the civil procedure law of Ukraine.

Keywords: Civil Procedure Law; Civil Procedure Code of Ukraine; the task of civil proceedings; a civil case; legal
facts; the defense of civil rights.

Bianosimnao g0 crarri 15 LuBineHOTO KOmekcy Ykpainu [ 1] koskHa ocoba Mae TpaBo Ha 3aXUCT CBOTO
LMBIIFHOTO TIpaBa y pa3i HOro MOpyIIeHHS, HEBM3HAHHS a00 OCIOPIOBAaHHS Ta MPaBO HAa 3aXHCT CBOTO
iHTepecy, KU HEe CyIepeunTh 3aralibHIM 3aca/laM LUBIUIBHOTO 3aKOHOAABCTBA. SIK HACHiZIOK, KOXKHa ocoba
Mae€ TPaBO 3BEPHYTHUCA /O CYAy 3a 3aXHCTOM CBOTO OCOOMCTOTO0 HEMAailHOBOTO ab0 MaiHOBOTO TpaBa Ta
iaTepecy (ct. 16 LluBiasHOTO KOMEKCY YKpaiHu).

Peamizamiss BKa3aHMX MPaBOBUX IIOJOXKEHb 3IiHCHIOETbCS 3a JOMOMOTOI HOPM IMBUIBHOTO
MPOILECYyaTbHOTO 3aKOHOJABCTBA B SIKUX BiJJOOpaKa€ThCs OCHOBOMOJIOXKHA OXOpOHHA (QyHKUis LluBimsHOTO
nporecyainbHoro kKojekcy Ykpainm [2] (mam — IIIK Vkpainu). O6cmyroByrode npusHadeHHs HopMm [IITK
VYkpainu nonsArae B ToMy, 10 iX 3acTOCyBaHHS 3a0e3Medye MOMIIMBICTh Oe3MepeIikoaHol peatizauii HopM
MaTepiaspHOTO mpasa. Y pasi HeIOTpUMaHHS abo MOPYLICHHS HOPM MaTepialbHOro mpaBa Oyab-sika ocola
Mae MpaBo B MopsAzKy, BcraHoBieHomy LIIK Ykpainu, 3BepHyTHCS 10 CyAy 3a 3aXMCTOM CBOIX MOPYIICHUX,
HeBHW3HAHUX ab0 OCIOpIOBaHMX TpaB, cBOOO um iHTepeciB (cT. 3 LIIIK Ykpainm).

3BepTarouuch 10 Cyay ocoba Mae 3a METy B MakCHMajlbHO KOPOTKI CTPOKH 3aXHCTUTH MOPYLIEHi
mmpaBa, cBoOOAM YW iHTepecH ab0 BiTHOBUTH ICHYIOUE NI0 iX TOpYIICHHS craHoBuile. Ilepemkomamu B
TaKOMYy MparHeHHi MOXYTb CTaTH:

— opaBiuHa mpoOiieMa 3aBaHTAXEHOCTI cyaniB. BimmomigHo mo manmx Jlep:kaBHOT CyI0BOi
aaMiHicTpauii YKpaiHu cepeiHsl KUIBKICTh PO3MNISHYTHX CIpaB ogHuM cynaero y 2014 p. cranoBuna 647
CIIpaB, a CEpEeIHLOMICIIHE HAIXOKEHHS CIIpaB 1 MaTepiaiiB Ha OgHOTO cyaaro — 58,5 cmpas [3]. Bkazani
KUTBKICHI TTOKa3HWKH HE JO3BOJIIOTH CYIISIM TapaHTyBaTh HoTpuMaHHsS BcTaHoBieHMX L[IIK Yxkpainu
CTPOKIB PO3IJIsiAY UUBUIBHUX CIPaB Ta MoyiokeHb KOHBEHIIIT po 3aXKCT MpaB JIOAWHHU i OCHOBOIIOJIOKHHUX
cB00O [4] ssKIMHE TTepedadeHo, MO KOXKEH Mae MPpaBo Ha CIPaBEIIUBUN 1 MyOIIYHHIA pO3TIISI HOTO CTIpaBU
YIIPOJOBX PO3YMHOTO CTPOKY;

—  TpouecyaibHi MEpemKoan 00yMOBJIECHI NiIMH OKPEMHX YYacHHKIB IHMBUIBHOTO mpouecy. Taki
MEPEIKOAN MOXYTh BUPAXAaTUCh y TIOJaHHI CTOPOHAMH y CHpaBi HEOOIPYHTOBaHMX 3asB MPO BiABiN cyani
a00 1HIMX YYaCHHUKIB MPOIIECY, IO 3MIHCHIOETHCS 3 METOI0 YMHUCHOTO 3aTATYBaHHS PO3IIISTY CIpaBu abo B
0e3MmiCTaBHOMY YXWJICHHI BiJl SIBKH IO CyAy YYacCHHMKIB TpOLECy, IO TATHE 3a cO0O0I0 BiAKIAAECHHS
PO3TIIALY UUBUIBEHOI CIPaBH;

—  HEJOCKOHANICTh HAIlOHAIBHOTO 3aKOHOJABCTBA B YACTHHI 3a0€3ME€YeHHS CHpPaBEINBOTO Ta
CBOEYACHOTO 3IiHCHEHHS MpaBoCcyasi. Bkazana oOCTaBHHA MPOSIBIIETHCS Ha TPUKIIAIl pearizallii 0co00io
npaBa Ha mpaBoBy nomnomory. BinnmosigHo go crarti 38 LIIK Ykpainu ctopona, TpeTst ocoba, ocoba, sika
BIATIOBITHO JI0 3aKOHY 3axXWINa€ TpaBa, CBOOOMM YW IHTEPECH IHIIMX OCI0, a TaKOXX 3assBHUKH Ta IHIII
3alHTEpPECOBaHI 0COOM B CIpaBax OKPEMOTO IpPOBaKEHHsS (KpiM CIIpaB IPO YCHHOBJICHHS) MOXYTh OpaTu
y4acTb y UUBUIBHIH clipaBi ocobucTo abo yepes npeactaBHUKa. KibKiCTh MpeACTaBHUKIB 200 aIBOKATIB, SIKi
OJHOYACHO MOXYTh TpexactaBisitd oco0y B cymi LIIIK Ykpainm He pernamenroBaHa. Bkazana Hopma
JIO3BOJISIE CTOPOHAM, TPETIM 0co0aM Ta 3asBHHKAM JIOPYYaTH MPEACTABIATH iX IHTEPEeCH KOXKHOTO pazy
HOBOMY NpeACTaBHUKY a00 aJBOKaTy i Yac MPOBEACHHS YeproBOro cyAoBoro 3acimanas. HeoOXigHicTs y
Ha/IaHHI CyJIOM Yacy NpeACTaBHUKY a0o aaBOKaTy AJIsl O3HAWOMIICHHS 3 MaTepiajaMy CIpaBH Ta MiATOTOBKH
710 CyIOBOTO 3acCiJJaHHs MIO3UTHUBHO HE BIUIMBAE HA JOTPHUMAHHS CTPOKIB PO3TIISAY HUBIIHHOI CIIPABH;

—  TOJITHYHA OOCTaHOBKA B KpaiHi, IO HETAaTUBHO BiMOOpaKaeThCs Ha (HYHKIIIOHYBAaHHS CYIOBHX
IHCTHTYLIN. Y 3B’SI3Ky 3 BiACYTHICTIO KBOPYMY, 0OYMOBJIEHOTO NOJITUYHUMH TIpoliecaMu B YKpaiHi Oinblie
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OJIHOTO POKY He BHKOHYyBama cBoi ¢yHKIIi Buina pana roctuiii. Jlo moBHOBaXkeHb Buiioi pamu rocTHiiii
BIJIHOCHTBCS MIITOTOBKA TOJIaHb PO MPHU3HAYEHHS CYJIIB Ha MOCAJU Ta iX 3BUILHCHHS,, PO MPU3HAYCHHS
Ta 3BUIPHEHHS TONIB (Ta iXHIX 3aCTYIHHKIB) MICIIEBHX, aleANIMHUX 1 BUIMX CHEIiaTi30BaHUX CYIiB;
pO3TISiA BUNAAKIB MOPYIIEHHS CYIASAMH TPHUCITH Ta 3MIACHEHHS AMCHUIUTIHAPHOTO MPOBAKEHHS MO0
cyauniB. 3 mouatrky 2014 p. mo 09 uepBusa 2015 p. poGora Bumoi pagm roctumii ¢aktuuno Oyina
napani3oBaHa, II0 HETaTUBHO BimoOpasmioch Ha (DYHKIIOHYBaHHI BCiX CyNOBHX JIaHOK B YkpaiHi. Ha
3a0€3MeYCHHS CBOEYACHOTO PO3MIISIAY MUBIIFHUX CIIPaB TAKOX BJIMBAE 1 TOH (akT, IO CTAHOM Ha TPyJIeHb
2015 p. 3anuIIaOThCA HE MPU3HAYEHUMH 0e3cTpoKoBO 547 cyaniB y 3B 53Ky 3 Hamipamu BepxoBHoi Panun
YkpaiHu 3[iiCHATH OHOBJICHHSI CYAIIBCHKOTO KOPITyCYy B YKpaiHi [5].

Peanizariss MeTH 010 CBOEYACHOTO PO3TIISAY IUBUIBHOI CIIPABH € JIUIIIE OTHIEIO 3 YaCTHH 3aBIaHb
IIUBUTBHOTO CYAOYMHCTBA 3aKpiruieHnx B 4uHHIA pemakmii B cr. 1 IIIK VYkpainun. Jlanoro HOpMOIO
nepeadadeHo, U0 3aBAaHHIMH LUBIIBHOTO CYJOYMHCTBA € CIpaBeAIMBHI, HEYNIEPEIKEHHI Ta CBOEYAaCHUI
PO3MIISI 1 BUPIIICHH] MUBIIFHUX CIIPaB 3 METOIO 3aXHCTY MOPYIICHUX, HEBU3HAHUX a00 OCTIOPIOBAaHUX IIPaB,
cB0OO UM iHTEepeciB Pi3MIHUX 0ci0, TIpaB Ta IHTEPECIB OPUANIHUX 0Ci0, IHTEPECIB AepiKaBH.

[lepm Hixk po3moyaTH A€TANBHUHN aHall3 3aBAaHb HIMBUIBHOTO CyJOYMHCTBA 3yITMHUMOCH Ha OJJHOMY i3
TaKWX TMPOIECyaTbHUX SBUI SK «IMBUIRHA CIpaBa». 3a3HAYMMO, IO 3aBJaHHS [HUBUILHOTO CYJOYHUHCTBA
ToJsITae 'y PO3MIIIAL 1 BUPIMICHHI caMme IUBIIRHUX CIpaB, a HE caMoro cropy. ToMy MU HE MOXKEMO
roroguTtuchk 3 mosumiero C.O. Kopoina, sKuili «po3risa 1 BUPIMIEHHS MUBUIHHOI CIpPaBH» OTOTOXKHIOE 3
«PO3TIIAIOM 1 BUpIILIEHHSIM cIOpy» [6, c. 145].

Omna i3 mporamua LIIK VYkpainn monsrae y BiICyTHOCTI 3aKOHOJABUYOTO BH3HAYCHHS TaKOTO
HaWOIIBII BXXMBAHOTO IPOIIECYATBHOTO TOHATTS SK «IHMBLUThHA crpaBay. OdimiiiHe BU3HAYCHHS ITOHATTS
«UMBIIBHA CIIPaBa» MICTUTHCS JIMLIE B CHIIBHOMY Hakasi MiHicTepcTBa roctuuii Ykpainu ta [epxkaBHOI
cynoBoi aaminictpariii Ykpainu «IIpo 3aTBep/kenHs [HCTPYKINT Mpo MOPSIOK BUKOHAHHS MIXKHAPOIHHX
JOTOBOPIB 3 NMHTaHb HAJaHHS MPAaBOBOI OMOMOTH B IUBIIBHHUX CIIpaBax MIOAO BPYYECHHS JIOKYyMEHTIB,
OTpPHMAaHHs JJOKa3iB Ta BU3HAHHS 1 BUKOHAHHs cynoBux pimeHs» Ne 1092/5/54 Big 27.06.2008 p. B sikomy
i UUBUIBHOIO crpaBoro posymierses (st po3aiiis 1I-111, VI-VIII [HcTpykii) — cipaBa, 10 po3risgaeTsest
CyZIOM 3a TIpaBHJIaMH IHUBLIHHOTO, TOCTIOAAPCHKOTO ab0 aJMIHICTPATUBHOTO CYyJIOYMHCTBA, a TAKOXK CIIpaBa
MO0 NWBUIBHHUX, CIMEWHHX, TPYAOBHX, TOCIOAAPCHKHX IIPABOBIAHOCHH, sSKa PO3TISTAETHCS IHITAMHU
KOMIICTCHTHUMHU opraHamMu. B IHCTpyKiii TOHATTS «UUBiTbHA CHpPaBa» BHUKOPHCTOBYETHCS B SIKOCTI
y3araJibHIOIOUOTO TIOHATTS Ta OXOIUTIOE Pi3HI BHIM CYAOYHMHCTBA, a TOMY 3alPONIOHOBaHE BHU3HAYCHHS HE
Biamosinae monokeHHs M LITK Ykpainam.

B m 1.2.1. TlomoxxeHHS MpPO aBTOMATH30BaHYy CHCTEMY JIOKYMEHTOOOITY CYAY, 3aTBEPKCHOTO
pimennsim Panu cynniB Ykpaiau Ne 30 Bix 26.11.2010 p. MicTUTbCS BU3HAYEHHS TEPMIHY «CYZOBa CIIpaBay
IIiJT TKUM PO3YMIIOTHCS TIO30BHI 3asBU, CKapTy, MaTepiaid KPUMIHAIHLHOTO MTPOBA/KCHHS, TIOJITAHHS Ta 1HIITI
nepeadadeHi 3aKOHOM TPOLECYalbHI JOKYMEHTH, L0 TOAAIOTHCS OO CYAYy 1 MOXYTh OyTH NperMeToM
CYZOBOTO PO3IIISAY, a TAKOX CYJIOBI IPOLIECYaNbHi JOKYMEHTH, L0 BUTOTOBIISIOTHCS CyioM [7].

Y BenukoMy IOpUIAIHOMY CIOBHHUKY ITiJI «IIMBIIHFHOIO CIIPABOIO» PO3YMIEThCS Oyab-sKa CIpaBa, IIo
PO3MIISIAETHCS B CYAl B MOPSAKY TepeadadeHOMY MHUBLUTHHO-TIPOIIECYATFHIM 3aKOHOJIABCTBOM [8, c. 677].
Ha namry mymKy, Bka3zaHe BU3HAUCHHS € HAHOUIBII BAAIUM B IOPUANIHOMY PO3YMiHHI Ta BUXOIUTH 32 MEXKI
chopmynboBaHoi B cT. 1 LIIIK Ykpainu «MeTH IUBIIBHOTO CYOYHUHCTBAY.

BiacyTHicTh 3aKOHOJABYOTO BU3HAYCHHS KAaTeropii «IMBIIbHA CIIpaBa» HE JO3BOJISIE B IOBHIH Mipi
OTOTOXKHIOBATH 11 3 KaTeropi€ro «UUBUILHO-MPaBOBUH crip». 3Bakatoun Ha Te, wo cr. 1 HIIK Ykpainu €
0a3ucHO0, (YHAAMEHTAIbHOIO, KEPIBHOIO Ta MPOIECOCIPSIMOBYIOUOI0 HOPMOIO Ui cepu LHMBIILHOTO
CYIOYMHCTBA, il 3MICT TaKk 1 HE OXOIUIIOE€ BCiX BIAHOCHH, IO BUHUKAIOTH MPH PO3TJIAI Ta BUPIIICHHI
nuBUTbHUX crpaB. Hampukiman, y cr. 234 IIIK Ykpainu MICTHTBCS 3aKOHOJABYE BHU3HAYCHHS KaTEropii
«OKpeMe MPOBaHKEHHS MiJl SKOIO CIIiJ PO3YMITH BUJA HENO30BHOI'O LHUBIIFHOTO CYAOYHMHCTBA, B HOPSIKY
SIKOTO PO3TISAAIOTHCS ITUBUIBHI CIIPaBU TIPO MIATBEP/PKCHHS HASBHOCTI a00 BiICYTHOCTI FOPHINIHUX
(hakTiB, 110 MAIOTH 3HAYCHHS JJIT OXOPOHM IIPaB Ta iHTEPECiB 0coOM ab0 CTBOPCHHSI YMOB 3MIMCHEHHS HEIO
0CcOOMCTHX HEMaHOBHX YM MalHOBUX IpaB a00 MiATBEPAKEHHS HasIBHOCTI UM BiZICyTHOCTI HEOCTIOPIOBAHUX
pas.

[IpoBomstun mapaneni mix crartamu 1 ta 234 IIIIK Ykpainn 3a3Ha4uMo, IO B KOXKHIN 13 X HOPM
3ralye€ThCsl MpO KaTeropiro «uuBiigbHa crpasa». Skmo B cr. 1 HIIK Ykpaiau po3risn Ta BupilleHHS
LIUBUIBHUX CIIPaB KOPETIOETHCS 13 3aXMCTOM IOPYIICHUX, HEBU3HAHUX a00 OCIOpPIOBaHUX MpaB, CBOOO YU
iHTepeciB (Hi3MIHMX 0Ci0, TTpaB Ta IHTEPECIB IOPUANIHUX 0Ci0, iHTEpeciB aepxkasu, To cT. 234 LK Ykpainn
riepeadavae po3risa MUBIIFHUX CIPAB IS MiATBEPKCHHS HaSBHOCTI a00 BiACYTHOCTI IOPUANYHUX (HaKTIB,
IO MaloTh 3HAYEHHA JUIS OXOPOHM IpaB Ta iHTepeciB ocoOu abo CTBOpPEHHS YMOB 3MAiMCHEHHS HEIO
0COOMCTHX HEMATHOBUX UM MaiHOBUX IpaB a0o IMiATBEPHKCHHS HASBHOCTI UM BiICYTHOCTI HEOCITOPIOBAHHUX
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mpaB. B nmaHiii HOpMI TIPOCTEKYETHCS 30BCIM IHINEG NpPHU3HAYCHHS IMBUIBHOTO CYIOYHMHCTBA. Tak,
PO3TIIAJAI0YM IMBUIBHI CIIPaBH B OPAIKY OKPEMOTO TPOBAHKEHHS 3aBIaHHS CyAy IIOBUHHO TOJISTaTH HE Y
3aXHUCTI TOPYIICHWX, HEBH3HAHMX a00 OCHOpIOBAaHUX IpaB, CBOOOA UM IHTEpECiB, a BHKIIOYHO ¥
MIATBEPHKCHHI HASBHOCTI @00 BiICYTHOCTI FOPUANYHUX (DAKTIB, 110 MAIOTh 3HAYCHHS JJIs1 OXOPOHH MpaB Ta
iHTepeciB ocodu ab0 CTBOPEHHI YMOBH 31 ICHEHHS 000010 OCOOMCTUX HEMalHOBUX UM MaifHOBHX TpaB a0o
MiATBEP/UKCHHS! HAsBHOCTI YW BiJCYTHOCTI HEOCIOPIOBAaHUX IIpaB. 3a3HaueHE BKOTPE MiATBEPIKYE
TTIOMHUJIKOBICTh B TIO3MIIi HAyKOBIIIB, SIKI HaMararOThCS OTOTOKHIOBAaTH KaTeropii «IWBUIbHA cCIIpaBa» i
«UMBUTBHO-TIPAaBOBHH crip». Ha Hamry mymKy, KaTeropisi «IMBiJIbHA CIPaBay € y3arajibHIOIOYOIO Ul BCiX
BUJIB LUBUIBHOTO CYAOYMHCTBA, HE3ANEKHO BiJ NOKyMeHTa (TI030BHA 3asBa, 3asBa, 3asBa MPO BHIAUY
CyIOBOTO HakKa3y), KM BUCTYIAE BiAPABHOIO TOYKOIO B IIMBLIFHOMY IIPOTIECi.

Hactymaum HemomikoMm mociimkyBanoi Hamu HopMmH LIIK Vkpainu € Hey3romkeHicTh caMoi Ha3BU
crarti 3 ii Oesmocepennim 3mictoM. Tak, cr. 1 HIIK VYkpainm mae Ha3By «3aBraHHs LWBIIBHOTO
CYIOYMHCTBA», MPOTE 3aBIAHHSAM TPHUCBAYCHO IIMIIE TEPITy YaCTUHY BKAa3aHOI HOPMH: «3aBIAaHHAMU
IIUBUTBHOTO CyIOYMHCTBA € CTIPaBEIJINBUAN, HEYIIEPEHKCHUN Ta CBOEYaCHUH PO3TIIAL 1 BUPIIICHHI ITUBUTEHUX
cupaB». anmi mo TEKCTy cTaTTi HIeTbcsa MPO METy LUBIILHOIO CYAOYMHCTBA, SIKAa TOJATAE Y «3aXHCTI
MOPYLICHNX, HEBU3HAHUX a00 OCHOPIOBaHMX MpaB, cBOOOX UM iHTepeciB (Pi3nuHUX OCi0, mpaB Ta iHTepeciB
IOPUIUIHUX 0Ci0, iHTepeciB aepkaBw». L[ITKOBUTO BHHHMKAE TMUTAHHS: SIKUM YHHOM 3aBJAaHHS ITUBUILHOTO
CyIOYMHCTBA TpaHCHOPMYIOTECS B Horo Mery Ta 4m oxorroe 3mict cT. 1 IIIK VYkpainu Bcro chepy
LOUBUIBHUX MPOLECYAIbHUX MPaBOBIAHOCHH, a HE JuIIe cepy po3risiay Ta BHPILICHHS LHUBUIBHUX CIIpaB
MTO30BHOTO Ta HAKa3HOT'O MTPOBAKEHHS?

BinmoBias Ha muTaHHA € 04eBHAHOIO. [lo-Tiepiie, MeTa MUBIIFHOTO CYJOYNHCTBA HE MOKE TIOJISATATH Y
3axXHCTi MOPYIICHUX, HEBU3HAHUX a00 OCHOPIOBAHMX TpaB, CBOOOJ UM iHTepeciB 0ci0, siki OepyTh y4acTsb y
cnpaBi abo y migTBEpAKEHHI HAasBHOCTI ab0 BiACYTHOCTI IOpUAWYHMX (DAKTiB, IO MAIOTh 3HAYCHHS IS
OXOPOHH TIpaB Ta IHTEPECIB 0coO0M ab0 CTBOPEHHI YMOBH 3IIHCHEHHS 0CO00H OCOOMCTHX HEMalHOBHX YH
MaiHOBUX TpaB a00 MiATBEPHKEHHS HASBHOCTI UM BIJCYTHOCTI HEOCHOPIOBaHUX MpaB. ¥ Oynapb sikoMmy pasi
nepepaxoBaHe € KiHIIEBOIO METOIO IS Cy0 €KTa, SIKUHM 3BEPTAEThCs 3a IOTIOMOTO0I0 110 cyay. Te, 1o € MeToro
UL ocobm, sika Oepe ydacTb y pO3IIIIAlL CIpaBH MMOBUHHO OYyTH 3aBIaHHAM I cymy. llo-mpyre, dmHHa
penakmist ct. 1 HITK Ykpaiam oxoruroe nvmie Ti BiTHOCHHHM, SIKIi BUHHUKAIOTh Y CIIpaBax ITO30BHOTO Ta
HAKa3HOTO MPOBAKCHHS, 3aJUILAIOYM 11032 YBarorw NPHU3HAYCHHA OKPEMOr0 MNpPOBALKCHHS SIK BUAY
HUBIIFHOTO CyTOYMHCTBA.

Sk pesynbrar, chopmynroBana B ¢T. 1 IIIK Ykpainn meTa muBiIHAHOTO CyTOYMHCTBA IIOBUHHA OYTH
3aMiHEHa Ha 3aBIaHHS LUBLIBHOTO CYIOYMHCTBA, sSIKi, y CBOIO Yepry, MOBHMHHI MaTH OUIbII PO3LIMPEHUI
3MICT Ta OXOILTIOBATH NPOICCYalbHI IPABOBIIHOCWHHM, IO ICHYIOTh B YyCiX 0€3 BHKIIOUYCHHS BHIaX
[UBITFHOTO CYTIOYMHCTBA: TIO30BHOMY, HAKa3HOMY Ta OKPEMOMY.

3anponoHoBaHa 3MiCTOBHA 3aMiHA «METH LUBUIBHOTO CYAOYMHCTBAa» Ha «3aBIaHHS IHUBUILHOTO
CYJOYHMHCTBa» MaTUME MMO3UTUBHE KopessiuiliHe BinoOpaxenns y 4. 1 ct. 3 LIIIK Ykpainu, B sikili cTaHOM Ha
2015 p. Bu3HaUEHO, IO KO’KHA 0c00a Mae€ MpaBo B MOPANKY, BcraHoBIeHOMY LIIIK Ykpainm, 3BepHyTHCS 10
Cyly 3a 3aXHCTOM CBOIX IOPYIIEHWX, HEBH3HAHUX ab0 OCIOPIOBaHUX IpaB, cBOOOA 49M iHTepeciB. Sk
0aunMo, icHyto4a JeeKTHICTh y (OpMYIIIOBaHHI METH LUBIIBHOTO CYAOUYMHCTBA y (QyHOaAMEHTaIbHIH CT. |
HITK VYxpaiau BIiONOBIZHUM YHHOM TIPOSKTYETHCA W Ha 1HIN HOPMH ITUBLILHOTO TIPOIECYaTTbHOTO
3aKOHOJIABCTBA OOYMOBIIOIOYHCH BIiJACYTHICTIO BHBa)XKCHOTO Ta HAyKOBO-OOTPYHTOBAHOTO IMAXOAY OO
Mpolecy HOPMOTBOPUOI JiSUTBHOCT.

Hamu migrpumyetbes mosunis O.C. 3axapoBoi mpo Te, 10 He3BaKalo4W Ha HOBAaTOPCHKUH MigXid y
BH3HAYCHHI METH CYIOYMHCTBA 1 3araJlbHOJEMOKPATHYHHMX 3ac00iB JOCATHEHHS ITi€l METH, HEOOXiITHO
BM3HATH, 1110 3aKOHOaBellb HeBao 3acTocyBaB y cT. 1 IIIIK Ykpainu ais Bu3HadeHHS 3aC00IB TOCSITHEHHS
METH IUBLIBHOTO CyIOYMHCTBA CJIOBO «3aBIaHHs, sIKe HE BiJOOpakae MpaBoOBOi CYyTHOCTI BOTO SBUILA, a 3
iHIIIOr0 00Ky — CyNepeYuTh MOBHHM, (POPMATHHOJIOTIYHUM TIPaBHJIaM IPO CIOCOOW TO3HAYCHHS ITOHSTH,
Kateropiii [9, c. 12].

TakuM YUHOM, NOCHIIMBIIM NPOTAIMHHU Y BU3HAUYEHHI 3aBJaHb IMBUIBHOTO CYAOYHMHCTBA, OKpEMY
yBary CIijJ NpUIUIHTH criocobaM X peanizaii, a caMe «pOo3TisiLy Ta BUPILICHHIO [IMBUILHUX CIIPABY.

Ha nymxy C.O. Kopoenma Bka3iBka B 3aBIaHHI ITUBUTHHOTO CYIOYMHCTBA Ha «BUPIIICHHS» O3HAYA€
YCIHIIIHE 3aBEPIICHHS LUBIIFHO-IPABOBOTO CHOPY, TOOTO OCTATOYHE YCYHEHHsI MPAaBOBOTO KOH(MIIKTY MiX
cropoHaMu. Lle, € MOXIMBUM, KOJM TOpYyIIEHEe MPaBO IO3MBava OTPUMAJI0 CYAOBHH 3aXHCT, TOOTO OyIo
BIIHOBJICHO YM 3a0€3MeUYnyI0 CIIPaBEIMBY KOMIICHCAITIIO IMKOIH, a00 K KOJIM CYJ BIAAHO MiATBEPIUTH
BIICYTHICTh MK CTOPOHAMH CITIpHHX MaTepiaJbHUX MPaBOBITHOCHH 1 BIJACYTHICTH y ITO3MBada IpaBa, 3a
3aXHMCTOM SIKOTO BiH 3BEpPHYBCS IO CyIy, a0O X 3a HasSBHOCTI CHIpHMX MaTepialbHUX MPaBOBITHOCUH Jiiine
BHCHOBKY TIPO HE3aKOHHICTh UM HEIOBEJCHICTh MO30BHUX BHMOI T03HMBaya, 3aXMCTHBIIN TaKUM YHHOM
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iHTepecu BimmoBimawa. B mHaBemeHomy koHTekcTi mosuilis C.O. Kopoema 3BOOWUTBCS IO TOTO, IO
«BUPIIICHHS» 03HAYAE YCHIIIHE 3aBEPILICHHS IUBIILHO-TIPABOBOTO CIIOPY.

BykBanpHe TymMaueHHS MOHSATTS «PO3TIISII Ta BUPIMICHHS MUBIIFHUX CIPaB» JT03BOJIIE BUOKPEMUTH
IIBI HOTO CKJIAZOBI — «PO3TJISA IIUBUILHOI CIIPaBH» Ta «BUPIMICHHS ITUBUILHOI CIIpaBW». PO3IIIsIT MTUBUTEHOT
CIpaBH HANpsAMY TOB’S3YETHCH 13 CYyIOBUM PO3TIISIOM, K CTAJI€I0 IMBUILHOTO TPOIECY, IO BKIIOYAE B
ce0e mpouecyanbHy AisUIbHICTh YYacCHHKIB LMBUIBHOTO MPOLECY COPSMOBaHY Ha PO3IISA i BUPIMICHHS
IUBUIBHKX cTIpaB y cyxdi. IIpoTe, BUpIMEHHS MUBLTHHOL CIIPAaBU € HEMOXITHBUM 0€3 3[IHCHEHHS TPOIEIypH
il posrmsany. «BupillleHHS IUBIIBHOI CIPaBW» CHPSIMOBaHE Ha JOCATHEHHS IMO3UTHUBHOTO FOPUIUYIHOTO
pe3yNbTaTy, K TO: YCYHECHHsS IPABOBOTO KOH(IIKTY MUISIXOM pPO3B’S3aTH iCHYIOYOTO IMPaBOBOTO CIODY;
MiATBEPIKEHHS HAIBHOCTI a00 BIACYTHOCTI IOPUANYHUX (DaKTiB; IMiATBEPIHKCHHS HASBHOCTI UM BIICYTHOCTI
HEOCTIOPIOBAHMX TIPaB.

VY mnepeBaxHiil OinbmIOCTI BUMAAKiB e€(EKTUBHICTH U pPE3yNbTAaTUBHICTh PO3TIALY Ta BHUPILICHHS
LUBIIBHOI CIpaBU 3HAXOIUTh CBOE BIAOOpPaKCHHS B YXBaJCHOMY PILlIEHHI Cyay, SIKHM PO3B’SI3y€ThCS
MpaBoBHH cIiip. Pazom 3 TuM, po3risa HHUBUTEHOI CIIpaBH YacTO 3aBEPIIYETHCS MOCTAHOBIEHHSIM CYIOM
YXBaJIM TIPO 3aKPUTTS MPOBAPKEHHS Y CIIPaBi a00 3ajuIleHHs 3asBU 0€3 PO3TIISTy, 1[0 MOXKE CBIIYUTH TPO
ICHYBaHHS I[JIOTO PSAAYy SK TO3UTUBHUX, TaK 1 HETaTUBHUX MPOIECYaTbHUX HOPUANYHUX (HaKTiB, IO
BIUIMBAIOTh HA BHPIMICHICTH IPABOBOrO0 KOH(DIIKTY. Y OyIb-KOMY BHNAAKy MOXXHA TOBOPUTH IIPO
TIOBHOITIHHY peati3allif0 TaKuX CKIAJOBHX 3aBAaHb IHUBUIBHOTO CYJIOYHMHCTBA SIK «PO3TJISA ITUBUIBHOI
CIpaBW» TaK 1 «BUPIILICHHS HUBIJILHOT CIIPABI».

3MmicToBHUH aHami3 mojoxkeHp cratedl 121 ta 122 HIIK Ykpaiau mo3Bojse MiHTH OOTPYHTOBAHOTO
BHCHOBKY, III0 B PsI/Ii BHITAJIKIB KOHKpPETHA IHMBUIHHA CIIpaBa MiAJIATAE JIUIIEC PO3TIAMY 0€3 HalIeKHOTO ii
BUpilIeHHs. Taka apryMeHTallist Haloi Mo3ullii MoJIsTae B HACTYITHOMY.

Ha cranii BigkpUTTsS MPOBaPKEHHS Y CIPaBi PO3TJIIs/ IUBLIBHOI CIPaBU MOXKE TPAaHC(HOPMYBATUCH B
MTOCTAHOBJICHHSI CYJOM YyXBajJH IPO 3aJUIICHHS TO30BHOI 3asiBU 0€3 pyXy y BHIAIKy HE TOTPUMAHHS
MO3UBAYEM MPOIECYaIbHUX BUMOT, a caMe: 1) Heonep:kaHHsA BUMOT, BUKIageHuXx y cT. 119 HIIK Vkpainu
o0 GopMH Ta 3MICTy MO30BHOI 3asBH; 2) HEMOJAHHS JIOKYMEHTA, IO MHiATBEPIKYE CIUIATY CYIIOBOTO
300py; 3 ) y pasi HEMOJaHHS MPEACTABHIKOM ITO3MBaYa MTO30BHOI 3asBU HASIBHOCTI TOBIpEHOCTI 200 1HIIIOTO
JIOKyMEHTa, IO MiATBEPIKYE HOTO TMTOBHOBAXEHHS; 4) HeoAepKaHHS BUMOT, BUKIaaeHnx y cr. 120 LIIK
YkpaiHu 1momo NoJaHHS 10 MO30BHOI 3asABW ii KOMil Ta KOmii BCiX JOKYMEHTIB, IO JOAAIOTHCA 10 HEi.
3anuiieHHs MO30BHOT 3asBU 0€3 pyXy MOXKIIMBE TaKOXK y BUIAAKY HE CIUIaTH ab0 HEMpaBHIIBHOI CIUIATH
MTO3UBaYEM CyIOBOTO 300pYy.

HenotpumanHs mo3uBayeM IepepaxOBaHUX BUMOI TPH TOJadi TMO30BHOI 3asBU TPU3BOJUTH [0
HACTaHHS TPOIECYATLHOr0 IOPUIUYHOTO (PaKTY, KU 3HAXOAUTh 3aKPIIJICHHS B yXBaJi PO 3aJIUIICHHS 3asiBU
0e3 pyxy, B AKiif 3a3HAYAIOTHCS ITiICTABY 3AJTUIIICHHS 3asBU 0€3 PyXy, BKa3y€ThCS SKi caMe HEIOJIIKU TOBUHHI
OyTH BUNpABJICHI TO3MBAaYeM Ta BCTAHOBIFOETHCS CTPOK JJII YCYHCHHS HEJOJIKIB, SIKUH HE MOXeE
MIEPEBUIIYBATA TI’ITU JIHIB 3 JHS OTPUMAHHS TO3MBAYEM YXBAJIW. Y BUIAIKY SKIIO MO3MBAa4 HE BHUKOHAE
BuMorH, Bu3HadeHi crartamu 119 1 120 HIIK Ykpaiam abo He CIUIATHTH CyMy CYIOBOTO 300py PO3TIISAI
[MBITFHOI CIIPaBH BBAYKAETHCS 3aBEPIICHMM, a IMO30BHA 3asgBa BBAKAETHCS HEIMONAHOIO 1 MOBEPTAETHCS
MO3UBAYCBI.

Crarrsa 121 HIIK Ykpaiau BCTaHOBIIOE ¥ 1HIIII MMiACTaBH JIJIs1 TOBEPHEHHS MTO30BHOT 3asIBH:

1) mo3mBa4 70 BIAKPUTTA MPOBAHKEHHS Y CIIPaBi MOJIaB 3asBY PO MOBEPHEHHS HOMY MTO30BY;

2) 3asBy MOJAHO HEJI€31aTHOIO 0C000I0;

3) 3asBy Bij] iMEHI TTO3MBaYa MOJJAHO 0CO0OI0, KA HE MAE MIOBHOBAXKCHB HA BEJICHHS CITPABH,

4) cripaBa He MIACYAHA IBOMY CYAY;

5) momana 3asiBa Mpo Po3ipBaHHs NLIIO0Y ITiJT Yac BAriTHOCTI APYKUHU ab0 0 MOCATHEHHS TUTHHOIO
OJTHOTO POKY 0€3 TOTPUMaHHS BUMOT, BCTaHOBICHUX CiMEHHIM KOJIEKCOM YKpaiHu;

6) momana 3asBa 0€3 JOTPUMAaHHS OPSIKY, BU3HaUYeHOTOo 4. 3. c1. 118 LIIK Ykpainn.

PazoMm 3 TuM, MOBEpHEHHS MO30BHOI 3asBH HE MEPENIKOIKAE TOBTOPHOMY 3BEPHEHHIO 13 3asSBOIO JI0
Cy[y, SIKIIIO TIEPECTaHyTh iICHYBaTH OOCTABUHM, IO CTAJH ITiJICTABOIO JIJIsl IOBEPHEHHSI 3asBH, 110 11030aBIIse
3a3HAuCHI IMJICTABU O3HAKU KATETOPUYHOCTI MIOJ0 HEMOXIIMBOCTI MOBTOPHOTO 3BEPHEHHS [0 CYIY.
[TepepaxoBaHi miAcTaBH JUIsi TIOBEPHEHHS ITO30BHOI 3asfBM MalOTh YHIBEpCANbHUU XapakTep Ta
MOIINPIOIOTHCS HA BCi BUH IUBIIBHOTO CY/JOUYMHCTBA.

KpiM BUKIaI€HOTO, PO3IIISI IIUBLUIBHOT CIIPAaBU MOXKE 3aBEPIIMTUCH TIOCTAHOBICHHIM CYJIOM YXBallld
PO BIAMOBY Yy BIAKPHUTTI TpoBapkeHHS y cmpaBi (4. 2 cr. 122 HIIK VYkpaigm), TaM camum
YHEMOXKJIMBITIOIOYN Peai3allifo Takoro 3aBJaHHs IMBUILHOTO CYIOYHHCTBA SK «BHPIMICHHS MHBLIHHOL
cnpaBuy». OTxe, CyJl TOCTAHOBIISE YXBAY MPO BiIMOBY Y BIIKPUTTI MPOBAIKEHHS Y CIIPABi AKIIO:

1) 3asBa He MiAIATaE PO3TIAAY B CyJaX Y MOPSIKY ITUBUTEHOTO CYIOYNHCTBA;
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2) € Take, 1[0 HaOpaJIo 3aKOHHO1 CHITH, PIIIICHHS YH yXBaJa CYAy PO 3aKPUTTS MPOBAHKCHHS Y CIIpaBi
y 3B’S3Ky 3 BiIMOBOIO TO3MBaya BiJ MO30BYy a00 YKJaJeHHAM MHPOBOi YIOAHM CTOPIH y CIOpPi MiXX THUMHU
CaMHMH CTOPOHAMH, TIPO TOM caMuil MPeIMET 1 3 THX CaAMHX ITi/ICTaB;

3) y mpoBapKeHHI IILOTO YH 1HIIIOTO CYAY € CIpaBa i3 CIopy MK THMH CaMHAMH CTOPOHAMH, TIPO TOH
caMHii MpeIMET 1 3 THX CaMHX TIiJICTaB;

4) € pimeHHs] TPETEUCHKOTO CYAy, MPUHHATE B MeXax HOro KOMIIETEHINii, MOA0 CIIOPY MiX TUMHU
CaMHMH CTOpPOHaMH, MPO TOH caMui MpeAMeT 1 3 TUX CaMUX MiACTaB, 32 BHHITKOM BHUMAJKIB, KOJH CYI
Bi/IMOBHB y BHJadi BHUKOHABUOTO JINCTA HAa MPUMYCOBE BHUKOHAHHS PIIIEHHS TPETEHCHKOTO cyay abo
CKacyBaB pIIIEHHS TPETEHCHKOTO CYAy 1 PO3MJISAN CIOpaBH B TOMY X TPETCHCHKOMY Cy/i BHUSBUBCS
HEMOJKJTBHUM;

5) micns cMmepTi GizugHOI 0c00H, a TaKOX y 3B S3KY 3 IPHUITMHCHHSIM IOPUANIHOT 0COOH, SKi € OTHIEI0
13 CTOpIH y cHpaBi, CIIipHI PAaBOBIIHOCHHH HE AOMYCKAIOTh MPaBOHACTYHHULITBA.

3 mepepaxoBaHMX ITiICTaB BiIMOBU y BIIKPHUTTI IIPOBAKEHHS Y CIPaBi JIUIIIE IMiICTaBH 3aKPiTUICHI B
m 1 9. 2 cr. 122 IIIK VYkpainn MaroTh MOXJIWBICTH IO IOBHOITIHHOI peani3alii, pemTa X TOJO0KEHb,
3aKpirmIeHnX nyHkramu 2-5 4. 2 cr. 122 HIIK Vkpaiau cBoro Mi€BicTh 00MexyrTh nuie cropinkamu [[ITK
YkpaiHu He MalO4H BiIMTOBIHOTO MPAKTUYHOTO 3aCTOCYBaHHS.

AHaji3 mporecyalbHIX IOPUINIHIX (HaKTIB Y BUTIISII TOCTAHOBJICHHS YXBaJ MPO TIOBEPHEHHS 3asSBU
a00 Mpo BIAMOBY y BIIKPHUTTI IPOBAIKEHHS Y CIPaBi 3aCBIAYy€ HENPABUILHICTh BIIHECCHHS MaHUX (aKTiB
10 (yHIAMEHTATBHUX 3aBJaHb IMBUILHOTO CYJOYMHCTBA. BpaxoByrouM, 10 PO3TIIsi MUBUILHOI CIIpaBU €
JIMIIIE CIOCOOOM MOCSITHEHHS 3aBJaHb IMBIIBHOIO CyAo4duHCTBA. [lojoxkeHHs crarri 121 Tta 122 HIIK
VYkpaiHu miATBEPIHKYIOTh TOH (akT, IO IMBUIBFHA CIIpaB MOXe OyTH CyIOM JUINE PO3LIISHYTa, MPOTE HE
BHpIIIICHA 3 OISy HA ICHYBaHHS, TaK 3BaHUX MPOIECONEPEIIKOHKAIOUNX (PaKTOPIB.

[IpoBeneHunit jperanbHUIl HAyKOBUM, MOBHWH, CHUCTEMHUH Ta CICHiaIbHO-IOPUANYHUN aHAaIi3
nooxensb cr. 1 HIIK Ykpaiau no3Bossie 3poOUTH OOIPYHTOBAaHWK BHUCHOBOK IPO ICHYBAaHHS CYTTEBHX
MPOTaJIH y BU3HAYCHHI 3aBJlaHb IUBUTLHOTO CynounHCTBA. Hamu moBeaeno, mo 3mict cr. 1 LIIK Ykpainu
MOBHHEH BiINOBigaTy ii Oe3nocepeHiil Ha3Bi 3 000B’I3KOBUM BHKIIIOUEHHSM 3 i1 KOHTEKCTY KaTeropii «Mera
[UBITFHOTO CYAOYMHCTBa». TakuM YMHOM, 3aBJAaHHS IIUBUIHPHOTO CYJOYMHCTBA TOBHHHI TOJISTATH HE JIUIIIE
y 3aXHCTI HOPYLICHUX, HEBU3HAHUX a00 OCIIOPIOBAHMX IpaB, CBOOO 4u iHTEpeCiB (pi3uUHUX OCiO, IpaB Ta
iHTepeciB IOpUAMYHUX OcCi0, iHTepeciB OepkaBW, ane W B MiATBEpKEHHI HasBHOCTI a00 BiICYTHOCTI
IOpUINIHUX (DAKTIB, IO MAIOTh 3HAYEHHs ISl OXOPOHHW IpaB Ta iHTEpeciB ocoOM abo MiATBEpIKEHHI
HassBHOCTI UM BiJICYTHOCTI HEOCTIOPIOBAHUX TIPaB.

3akpiruieni B L{IIK Ykpaini Ha chOroAHINIHIA A€HB 3aBIAaHHS LUBUIBHOIO CYJIOYMHCTBA Y BHUITIAIL
«pO3TJISiy Ta BUPIIMICHHS IUBIUIBHUX CIOpPaB» TOBHHHI TPAKTyBaTHCh HE SK 3aBJaHHS, a SK CHoci0
NOCATHEHHST TaKOTO 3aBIaHHS Ta OOMEXYyBaTHCh KaTETOPI€I0 «pO3Tisa MHBLIBHOT crmpas». Lle
OOTPYHTOBYETBCS TUM, IO B OYIb-IKOMY BHITQJIKy PO3TJISi]] [IMBUILHOI CIIPAaBU MaTUME JIOTIYHE 3aBEPIICHHS,
B T.4. IUIIXOM ii Oe3mocepeIHOro BUPIIIEHHS.

3 ormsamy Ha BukianeHe mojokeHHs ctarti 1 LITK Ykpaiam mpormoHyeThesl BUKJIACTH B HACTYITHIM
penaxiii: «3aBIaHHAMH IHUBUTPHOTO CYIOYMHCTBA € 3aXHCT MOPYMICHUX, HEBU3HAHWX ab0 OCIOPIOBaHUX
npaBs, cBoOOA uu iHTepeciB (izmuHUX 0ci0, MpaB Ta iHTEpeciB IOPUAMYHHUX OCi0, iHTEpeciB Aep:kaBu abo
MiATBEPIKCHHS HASBHOCTI UM BiICYTHOCTI IOPUANIHHUX (PaKTiB, IO MAIOTh 3HAYCHHS ISl OXOPOHH TIPaB Ta
iHTepeciB 0coOu abd0 CTBOPEHHS YMOB 3[IMCHEHHS HEH OCOOMCTHX HEMalWHOBHMX UM MaWHOBHX IIpaB abo
MIATBEP/UKCHHS  HASABHOCTI YW  BIJICYTHOCTI  HEOCIIOPIOBAHMX TIpaB  IUISXOM  CIIPaBEJIUBOTO,
HEYIEPeIKEHOT0 Ta CBOEYACHOTO PO3IIISAY LUBUIBHUX CIPAB).

Sk macmimok 4. 1 ct. 3 HIIK morpebyBaTuMe BUKIIaneHHs B HOBiM pemakiii: «1. Koxxna ocoba mae
MpaBO B TMOPSIKY, BCTaHOBIeHOMY mMM Koaexcom, 3BepHYTHCA IO CyAy 3a 3aXHCTOM TOpPYIICHUX,
HEBU3HAHWX a00 OCHOPIOBAaHWX IpaB, CBOOOJ YW IHTEpeciB, a00 Ui MiATBEPKEHHS HASBHOCTI 4YH
BIICYTHOCTI FOPHINYHUX (PaKTiB, IO MAIOTH 3HAYCHHS 1T OXOPOHU TIPAB Ta iHTEPECiB 0cOOM a00 CTBOPEHHS
YMOB 3IHCHEHHS HEI0 OCOOMCTUX HEMAaWHOBHMX YW MaWHOBHUX IpaB, ab0 I MiATBEPIKCHHS HAsSIBHOCTI 49U
BiJICYTHOCTi HEOCTIOPFOBAHUX TIPABY.
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AnHoTanus: CtaThs IOCBSIIEHA HAY4YHO-IIPAaBOBOMY aHAIM3Yy 3aJad IPa)IaHCKOI'O CyAOINPOU3BOACTBA.
Coenan BBIBOJ, 4YTO OJHOW H3 MPOOJEM TPa)kKAaHCKOTO CYyJIONPOM3BOJCTBA SBISETCA OTCYTCTBHE
JIETAIBHOTO OIpeAEIeHUs «TpakAaHCKoe IpaBo». Ocoboe BHUMAaHHUE B CTAaThe yIENAETCS] COOTHOILECHHIO
neneil M 1enab IpaxIaHCKOro CyIonpousBoicTBa. CrenaH BbIBOJ, YTO PAacCMOTPEHHE U pa3pelleHHe
TPpaKAAHCKUX JI€T B KQUeCTBE MPOLIECCYATbHON IEATENBHOCTH SBIISETCS MPOLIECCOM, KOTOPBIN HE CBSI3aH C
LENbI0 TPaXXAaHCKOTO CYAONPOM3BOACTBA. YKa3aHO Ha HEJAOCTaTKH KAaTErOpHMH «PAacCMOTPEHHE H
paspelieHue TpaXKJAaHCKUX Jel», OOOCHOBBIBACTCA IIPEUMYIIECTBO MCIIOJIb30BAHUS KaTErOpHH
«TpaKJaHCKOE CyJIONPOU3BOJICTBO». Pe3ybTaTOM UCCIE0BaHUS CTAIM MPEAJIOKEHUS] BHECTH TONIPABKU B
I'paxnaHcko-nipolieccyanbHbIN KOJEKC Y KpauHBbI.

KaoueBble cioBa: ['paxxJaHCKUKA MOpolLiECCYyalbHBIM KOJEKC YKpauHbl; 3a7adyd TpakJaaHCKOro
CYIOTIPOUM3BOJICTBA; TPAXKIAHCKOE JIENI0; FOPUIAMYECKUE (PAKThI; 3alUTa TPAKIAHCKUX TTPAB.
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Abstract: The article considers the interaction between the family and civil law in regulating the grounds and
procedures relating to the termination of the maintenance obligations according to the amendments introduced to the
Civil Law in terms of obligations. The author tries to analyze the ways the amendments to the Civil Code of RF in
respect of special grounds for termination of obligations effect maintenance relationships. Taking into consideration the
amendments the author states her point of view on the ways of termination based on a juridical act through an
agreement or novation. The author makes the following conclusions: the main criterion of the considered opportunity
arises from the subject of the family relationship. The detection of the latter is imposed on the law enforcement officer.

Keywords: maintenance obligations, the grounds for termination of obligations, subsidiary application of civil
law, subject of family relationship, satisfaction agreement as the grounds for termination of maintenance obligations,
novation as the grounds for termination of maintenance obligations, agreement-based settlement of maintenance
obligations.

O0s3aTenbCTBEHHBIM XapaKTep aTUMEHTHBIX OTHOLICHWH MPUBOIUT K HEOOXOAMMOCTH COUYETAHUS B
WX TIPAaBOBOM PETYJIMPOBAHUH HOPM IBYX OTpaciel MaTepuanbHOro npaBa. Bo-nepBrIix, ceMeiHO-TIpaBoBast
IPUPOZA AIMMEHTHBIX OTHOLICHUH BIIEUET UX PEryJHUpOBaHUE, IIPEXkKAE BCEro, HOpMaMH CEMENHOIo NpaBa,
a, BO-BTOPBIX, MX O00s3aTeJIbCTBEHHBIN XapakTep MNpeAroJiaraeT oOpamieHHe HpU HX PEryJIHpPOBaHUH K
HOpMaM TPaKJaHCKOTO MIPaBa, B YaCTHOCTH K OOIINM ITOJIOKEHHSIM 00 0053aTeIbCTBAX.

Bo3MoxHOCTh CyOCHIMApHOIO INPUMEHEHUS! I'PaKIAHCKOTO 3aKOHOAATENIECTBA K PErYIHPOBAHHIO
CEMEHHBIX OTHOIIECHUH MpsMo ycTaHoBieHa B ¢T. 4 CemeitHoro konekca Poccutickoit deneparuu (naimee —
CK P®). Opnako pa3nuyHas MpaBoBas NPUPOAa CEMEWHBIX M TPaKIAHCKUX OTHOILEHHWH (HECMOTpsS Ha
IPUHAAJIEKHOCTh CEMEMHOI0 U I'Pa’kIaHCKOro IpaBa K cdepe YacTHOTO IpaBa) MOBJIEKIA BKIIOYCHHUE B
JAHHOE IPABUWJIO BAYKHOM OIOBOPKU: «IIOCKOJIbKY 3TO HE IPOTHUBOPEUYMT CYILIECTBY CEMEMHBIX OTHOLICHUI».

WHpiMu clioBaMH, TPUMEHEHHE TPa)KAaHCKOTO 3aKOHOJATEIbCTBA K PETYTUPOBAHUIO CEMEUHBIX
OTHOLICHUH Bcerna TpeOyeT BhIsBICHUE UX cylecTBa. [Ipu atom o cmbiciy cT. 4 CK PO ocoOwiii xapakrep
CeMENHBIX OTHOLICHUN U OOYCIIOBIEHHBIE STUM LI€JIU IIPAaBOBOIO PETYIUPOBAHUS BICKYT OrpaHUYUTEIbHBIN
XapakTep NPUMEHEHHs HOPM TPaKAaHCKOTO IIpaBa.

Ecnn oOpaTutbcss K adMMEHTHBIM 00s3aTeNnbCTBAM, TO HUX 0Oco0asl ColuaibHas 3HAYMMOCTH BO
MHOI'OM Ipefomnpesensier IyOIuYHO-IPaBOBOM AaCHEeKT uX peryiauposaHus. Cka3zaHHOE MCKIIIOYAET
BO3MOXHOCTh OTHOUIEHUS! K HHMM, KaK K TUIIWYHBIM T'PaXKIAaHCKO-IIPaBOBBIM 00s3aTeIbCTBaM, IPAaBOBOE
MOJIOKEHNE CYOBEKTOB KOTOPBIX MPEAIoNaraeT aBTOHOMHIO BOJIH, T.€. UX JEHCTBUE CBOCH BOJICH M B CBOEM
HHTEpece, a TaKke CBOOOY B yCTAaHOBJICHHWH UMHU CBOMX TIpaB U 00S3aHHOCTEH.

[Ipouszomenimme U3MEHEHNS B IPAXKJAHCKOM 3aKOHOAATENIbCTBE, B YACTHOCTH BHECEHUE N3MEHEHUI
B "yacTh nepylo ['paxknanckoro kogekca Poccuiickoit @epepaunu (nanee — 'K PO) denepanbHbIM 3aKOHOM
ot 08.03.2015 Ne 42-®3 «O BHeceHMH M3MEHEHHUI B yacTh NepBYyro ['paxaaHckoro koaekca Poccuiickoit
Oenepanun» [1], 3aTpoHynnH oOIMHME TOJOXKEHHS 00 00sS3aTeIhCcTBAX, B TOM YHCIE B TJaBy 26
«IIpexpaieHue 00s13aTENLCTBY.

OmHUM U3 PE30HAHCHBIX M3MEHEHUH B PETyIUpPOBAHUE CIEIHATBHBIX OCHOBAaHMU IMpeKpalleHHH
MIPUMEHUTEIHHO K aJTUMEHTHBIM 00s13aTenbcTBaM cTayia HoBas pemakmms cT. 414 'K PO «llIpekpamenne
o0s3aTenIbCcTBA HOBanuek». Tak, MpexHSAS pedakius NaHHONW HOPMBI cojepikajga IPsSIMOW 3ampeT Ha
WCTIONIb30BaHNE HOBAIlMM KaK CHEHMAIbHOTO OCHOBAaHUS MpPEKpalleHHs IMMEHTHOTO O0s3aTelbCTBa, YTO
MOJIHOCTHIO COOTBETCTBOBAJIO U COOTBETCTBYET MPHUPOJIE ATMMEHTHBIX OTHOLLIECHHI.

HoBast pemakumst ykazanHoit crareui 'K PD, xak m paHee, paccMaTpuBacT HOBAIUIO KaK CIIOCO0
npeKpameHus 00sA3aTeNbCTB, 3aKIIOYAIOMINICI B 3aMEHE MEpBOHAYAIBHOTO 00s3aTeNnbCcTBA IPYyTUM
00513aTeNTbCTBOM, BO3HHKAIOIIUM MEXKAY TEMH e JHLIAMH, €CId MHOE HE yCTAaHOBJIEHO 3aKOHOM WM He
BBITEKAET U3 CYILECTBA OTHOIIEHUH. MIHBIMU CI0BaMH CyTh JaHHOI'O CIIOcO0a MpeKpalleHus 0043aTesIbCTBa
3aKJII0YaeTCsl B CO3/aHUM WMHOTO IO CBOEMY BuAy (THILy) 00s3aTesbCTBa, MYCTh J@XE AOIYCKAIOIIEro
aHaJIOTHYHBIE pa3Mep, crocol U MopsAAOK ucnoidHeHus. Hanpumep, aeHexxHoe 00s13aTeIbCTBO, SBISIONIEECS
QIMMEHTHBIM, 3aMEHSJIOCH Obl JICHEKHBIM 0053aTEIbCTBOM, HO, YK€ BBITCKAIOIIUM M3 JOTOBOpa 3aiiMa.
BrpoueM, BO3MOXKHO IpeAcTaBUTh ceOe M TAaKOM BapHaHT, KOIAa ICHEXKHOE AIMMEHTHOE 0053aTeNIbCTBO
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3aMeHsIoCh Obl Ha oOemiaHue AapeHUs B OyaymieM KaKoOH-THOO BEIH, T.e. Ha 00S3aTeIhCTBO IEpelaTh
WH/IMBUAYaAJIbHO-ONPEACICHHYIO BEllb.

OpmHako 3amaguMcsl BOIIPOCOM, a JCHCTBUTENBHO JIn HOBasg pemakiusa cr. 414 'K PO mo3somsier
TakuM 00pa30M TOJIKOBATh MPABMIIO O HOBAIMH MPUMEHUTENHHO K aJJMMEHTHBIM 0053aTeIbcTBaM?

OTcyTcTBUE CETOAHS B paccMaTpUBaeMOil HOpMeE MPSIMOTO 3aIpeTa Ha HEBO3MOKHOCTh HOBUPOBAHHUS
QIMMEHTHBIX 0053aTENIbCTB BHI3BAJIO BOJHEHUS CPEAV YYCHBIX, KOTOPBIE YBHJICIH B STOM MOTCHIUAIBHYIO
YIpO3y cCaMOMY HMHCTHUTYTY AJIMMEHTHBIX 00s3atenseTs [2, C. 10].

Bwmecte ¢ Tem, BHUMaTETbHOE IPOYTECHUE TAHHOW HOPMBI TIO3BOJISIET 3aKJIFOUUTh, YTO 3aKOHOIATENb
HE W3MCHWJ CyTh CaMOT0 NpaBWja, a JHIIb KCIOJIb30Bal WHOW MPUEM FOPUIUYECKON TEXHUKU MPH €ro
M3N0oKeHUHN. Temepp BMECTO TPSMOTO 3ampeTra IMPeKpamieHHs OTAEIbHBIX BHUIOB 0053aTEIbCTB ITyTEM
HOBAIMH TIPEIyCMOTpeHa 001as BO3SMOXXHOCTh €€ MCIIOIh30BAHMS, «ECIH MHOE YCTAaHOBIIEHO 3aKOHOM WIIH
HE BBITEKAEeT M3 CYLIECTBAa OTHOWICHHI». [IOCKOIBKY B CBA3M C peOpPMUPOBAHHEM TIPaXKTAHCKOTO
3aKOHO/IaTeIhCTBA CYIIECTBO CEMEWHBIX OTHOIIEHUI HE M3MEHWIIOCH, TO 3alpeT Ha IpUMEHEeHHe HOBAINH K
00s3aTenbCTBAM, CYIECTBO KOTOPBIX HE JOIMYCKaeT €ro IpeKpalleHne TaKuM CHocoboM, CcaemaeT
HEBO3MOXHBIM €T0 MPUMEHEHNE K aIMMEHTHBIM 00s3aTenbcTBaM. OTHAKO OTCYTCTBHE MPSMOTO YKa3aHUE
Ha AIMMEHTHOE O00s3aTeNbCTBO MOXKET OBITH YpeBaTo OOJNbLIeH BEPOSTHOCTHIO AOMYIIEHHs CyAeOHOMN
OIINOKH.

HoBamuss Hapsimy ¢ OTCTyHHBIM OTHOCHUTCS K OCHOBaHHUSIM TpEKpamieHus 00g3aTeNbCTB,
BO3HHMKAIOIIMX Ha OCHOBaHUM cornameHus. [loaTromy mocrapaeMcsi HEMHOTO W3MEHHTH MOCTAaBICHHYIO
BEHIIIIE 3a7a9y HCCIIEIOBAHMS, a IMOTOMY OTBETHTh Ha TaKOH BOMpPOC: a BO3MOXHO JIM, B TPUHITUIIE,
MpeKpaIIeHre aTUMEHTHOTO 0053aTeIbcTBa Ha OCHOBAHWH COTJIAIIICHHUS CTOPOH, HE MPOTUBOPEYUT JIH 3TO
CYILECTBY CEMEIHBIX OTHOIIEHHUIA?

Ecnu mb1 o6patumes k nonoxxeHusM CK P®, to naiigem B cr. 120 CK P® npsiMo 3akperuieHHbII
nepedeHb OCHOBAHUN MPEKPAIIeHNUS aTMMEHTHBIX 0053aTebCTB. OCOOEHHOCTHIO H3II0KEHNUS JAHHON HOPMBI
sisieTcsl nudpepeHmanys OCHOBaHHA MPEKPAICHUS AIUMEHTHBIX 00S3aTEIILCTB B 3aBUCHMOCTH OT TOTO,
BO3HHMKAET JIM aJMMEHTHOE O0053aTeNbCTBO M3 CyJeOHOro akra (CyneOHOro pemieHus Win cyAaeOHOro
MIpHUKa3a) WK U3 COTJIAIIeHNs 00 yIiaTe aJiMeHTOB. B mocnenHem ciydae, 3aK0H 3aKperiisieT BO3MOXKHOCTb
YCTaHOBJICHHS OCHOBAaHHH MPEKPAICHUS AIMMEHTHBIX 0053aTelbCTB B camoM coriamenn# (1. 1 cr. 120 CK
PD).

Bwmecte ¢ Tem B . 2 cr. 120 CK P® u3nokeH HMCUYEPIBIBAIOIIAM 00pa3oM IEepedeHb OCHOBAHMI
MPEeKpaIIeHNs] BBIIUIATHl ATMUMEHTOB, B3BICKHBAEMBIX B Cy/IeOHOM TOPSIIKE, M, pPa3yMeeTcsl, OH HE COIEPKUT
B ce0e yKkazaHHe Ha HOBAIIMIO KaK Ha OCHOBAaHHUE MPEKpAILEHHsI aTMMEHTHOTO 00s13aTeIbCTRA.

Kax yxe roBOpHIOCH BBIINIE, ATMMEHTHBIC 0053aTeNbCTBA, BOHUKINNE M3 COTJAIICHUS 00 yruiaTe
AIMMEHTOB, MOTYT OBITH MPEKPAIIeHbl IO OCHOBAaHMIM, YCTAaHOBIEHHBIM KM, YTO QlpUOPH IPEAIoyiaraet
BO3MOXHOCTh WX MpEKpamleHHus MyTeM 3akioueHus norosopa. Tak, O. HIumoxBocT, OTTaNKHBasCh OT
JTAHHOMW TOCBUIKHU, TPUIIET K BBIBOIY, YTO OJHHM W3 BO3MOXHBIX CIIOCOOOB IMPEKPAIEHUS aTMMEHTHOTO
00s3aTeNTECTBA MOXET OBITH COTJIANIIEHWE CTOPOH 00 OTCTYMHOM. «J[OmMycTHMOCTH TaKkOTO COTJIAIICHUS B
OTHOIIIEHNY aJIMMEHTHBIX 00s3aTeILCTB BRITEKAET HemocpeAcTBeHHO U3 cT. 409 'K, B KoTOpO#i, B OTIIMUne
OT HEKOTOpbIX npyrux HopMm (cT. cT. 411, 414 T'K), He coaepkuTcs 3ampera Ha NpPUMEHEHHE
COOTBETCTBYIOIIETO MHCTUTYTA K YKa3aHHBIM o0s3atenbeTBam» [3, C. 8].

OmHako B JUTEpaType Ha DTOT CYET BBICKA3BIBA€TCA W IPOTUBOMONIOKHOEe MHeHme. Tak, O.1FO.
KocoBa, ananmu3upyst BO3MOXXHOCTh MIPUMEHEHUSI OTCTYITHOTO K JIMMEHTHBIM O0S3aTeNIbCTBAM YKa3bIBAcT,
YTO «OTKYIHUTHCS» OT UCTIOIHECHUS POJUTEIHCKON 00sI3aHHOCTH, K TOMY K€ UMIEPATUBHO yCTaHOBJICHHOM
3aKOHOM, OBITO OBl OYEBHIHO OC3HPABCTBEHHBIM W MPOTHBOPEYAIINM CYIIECTBY CEMEHHBIX CBSI3€H MEXIY
pomutensmMu 1 aeteMu [4, C. 36-37].

J3100poBckas JI.B. cuntaeT BO3MOKHBIM JIONYCTUTh MpPEKpallleHHE aJTUMEHTHONH OOS3aHHOCTH IO
COTJIAIIICHUIO C TUTATENBITUKOM aIMMEHTOB, €CJIM TOJy4aTe]IeM aJMMEHTOB SIBISETCS JI€eCIOCOOHOE JIUIIO.
OpHako B ciy4yae HENEECIIOCOOHOCTH TOJy4aTelNs aJIWMEHTOB IMOJ00HOE MpeKpalleHne aJInMEHTHOTO
00s13aTeNbCTBA, OyIET MPOTHBOPEUHUTH CYIIECTBY ITAHHOTO OO0S3aTeNbCTBA B YAaCTHOCTH M CHEUU(UKE
ceMeHHBIX OTHOLIEeHUH B 1ienoMm [5, C. 42-43].

Bce mpuBeeHHBIE BEIIIE PAcCyXKAEHUSI O BO3SMOKHOCTH PUMEHEHHSI HOPM 00 OTCTYITHOM KacallucCh
QIMMEHTHOW 00s3aHHOCTH, YCTAHOBJICHHON Ha OCHOBAaHUH COTJIAIICHUS 00 YIUIaTe alTUMEHTOB.

Ho 6onee HeonpeaeneHHoi, Ha MOH B3I, SIBISICTCA CUTyalld, KOTJa aTUMEHTHOE 0053aTeILCTBO
BO3HHKAET Ha OCHOBaHWHU cyaeOHoro akta. Kak cmeayer u3 m. 2 ct. 120 CK P®, anuMeHnTHOE 00513aTEITECTBO
MOXKET OBITh IPEKPAIIEeHO OJHOBPEMEHHO C YCTpaHEHHEM OCHOBAaHHH I BO3HWKHOBEHHS IIpaBa Ha
QIMMEHTBI: BOCCTAHOBJICHHE WM TOSABJICHHE TPYAOCIOCOOHOCTH B CHJY YIIYYLICHUS 3I0POBbS MU
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JOCTHIKEHHS BO3PAcTa, MpEeKpalleHne HyXIaeMOCTH, N3MEHEHHE CEMEHHOro craryca — POACTBEHHOMN WiH
OpauHOIi CBSI3H, a TAKXKE B CIIy4yae CMEPTH JIF000T0 U3 CyObEKTOB aTMMEHTHBIX OTHOLICHUH.

WupiMu crmoBamu, mepeduciiennbie B 1. 2 ¢T. 120 CK PD ocHoBaHus NpeKparieHus aTuMEHTHOTO
00s3aTeNBCTBA SBISIIOTCS] TAK)K€ OCHOBAaHUSMH MPEKpAIIeHUsl IpaBa Ha anMMEHTHL. [10CKOIbKY OCHOBaHHA
BO3HMKHOBEHHsI IPaBa Ha aNMMEHTHI Ul UX B3bICKaHUS B CyleOHOM IMOPSAKE YCTAHOBJICHBI 3aKOHOM, YTO
COOTBETCTBYET MYOJMYHOMY XapakTepy aJMMEHTHBIX OTHOILICHWH, TO MX HHUBEJIHPOBAHUE MOCPEICTBOM
3aKJIIOYEHUS] JOTOBOpa, T.€. MO BOJIE YYACTHHKOB AIMMEHTHBIX OTHOIIEHHWH, MPOTHBOPEUMIIO OBl WX
CYIIECTBY M MOTJIO NPHBECTH K HapyLICHHWIO NpaB IMojyyareield aduMeHToB. Toraa Kak NHpeKpalieHue
KOHKPETHOTO aJIMMEHTHOTO 0053aTeNbCTBA MyTEM 3aKIIOYEHHUs JOTOBOPa, HO C COXpaHEHHEM CaMoro npasa
Ha aJIMMEHTHI, CaMo TI0 cebe He 03HAYaeT HapyIIeHHe IMyOITMYHBIX HHTEPECOB TIOIyJyaTeNel aTuMeHTOB.

Bonee Toro, B mocneaHee BpemMsi Ha MPAKTHKE BO3HUKAET MOTPEOHOCTH B 3aKIIFOUEHHUH COTIIAIICHUS
00 yIuiaTe aJMMEHTOB IpU HAJMYUM CyleOHOro akTa O B3bICKAHWW alUMEHTOB. B HaHHOW CHUTyaluu BOJIS
CTOPOH aTMMEHTHOTO 00s3aTeNbCTBA HAINpPAaBICHA HAa W3MEHEHHWE pasMepa, W (W) Mmopsika U crocoda
B3BICKAHUS AIMMEHTOB, T.€. I3MEHEHHE COJEPKAHHs yCTAaHOBJIEHHOTO CYIOM aJIMMEHTHOTO 00S3aTeNbCTBa.
Yamie Bcero Juna XOTAT U3MEHUTH MEPHOAWYHOCTD BBIIIATH ATMMEHTHBIX IJIATEXEH, a TakKe W3MEHHUTH
crnoco0 ymiaTtbl aJMMEHTOB C JEHEXHOTO Ha HaTypaibHbIH. OCYyIIECTBUTh H3MEHEHHUE COJCp KaHUs
ATMMEHTHOTO 0053aTeIhCTBA MOJOOHBEIM 00pa3oM B CyAcOHOM MOPSAIKE HE TPEICTABISAETCS BO3MOXKHBIM,
T.K. B CHJy 3aKOHa CyJ MOXET YyCTaHOBUTHh AJIMMEHTHl B [EHEKHOM CyMMe, TMOAJIeXalell yraTe
exxemecsiyHo. OmpezpeneHHe CyAOM HaTypanbHOW (OpMBI YIUIaThl ajlMMEHTOB, pPaBHO Kak H HX
€IMHOBPEMEHHAs BBIUIATA, BO3MOXHBI JIUIIL B TOpsnke, npeaycMmorperHoM cT. 118 CK P® B ciygae
repees/ia IaTeblInKa ATUMEHTOB Ha MIOCTOSHHOE MECTO KHUTEIHCTBA B APYTO€ FOCYAapPCTRO.

Bwmecte ¢ Tem, cBoO0Aa BEIOOpa criocoba M MOpAaKa YIIaThl aTMMEHTOB omnpeneneHsl B cT. 104 CK
P® Ha cnyyaif 3akiTt0UeHUs WICHAMH CEMBbH COTJIalleHus 00 yIare aTiMeHTOB.

Takum o0pazoMm, HET WHOW BO3MOXXHOCTH HW3MEHHUTH COJIEp)KaHHE AIMMEHTHOTO 005S3aTeNbCTBa
WHaue, Kak 3aKIIOYUTh corjamieHde o0 ymiaTe amuMeHToB. B 3Tom ciyuae cornameHwe o0 yruiate
QIMMEHTOB JIOJDKHO MPEKpPaTUTh CYIIECTBOBAHME AJIMMEHTHOTO O053aTeNbCTBA C  COJACp)KaHHEM,
ompeZieieHHBIM Ha OCHOBAaHWU CyAeOHOro akTa, HO OJHOBPEMEHHO MOPOIUTH HOBOE AIMMEHTHOE
00513aTENLCTBO ¢ MHBIM TMOPSAKOM W CIIOCOOOM HCIONHEHHUs. B 3To# cuTyanuu aluMeHTHOE coTjalieHue
BBITIOJIHSCT (YHKUUIO corjamenus o0 orctymHoM. B coorBerctBum co cr. 409 'K P® mo cornamenuro
CTOPOH 00S53aTENbCTBO MOXKET OBITH MPEKPAIIeHO MPEIOCTaBIEHHEM OTCTYITHOTO — YIUIATOW EHEKHBIX
CPEICTB WJIU Tepeaavueii UMyIecTBa.

[IpencraBisiercsi, YTO OTCTYNMHOE Kak CIEIHaIbHOE OCHOBAaHHME MPEKPAICHUS TPaKIaHCKOTO
00513aTENbCTBA MOKET MPHUMEHATHCS B LENAX IMpeKpalleHHs aIMMEHTHOro o0s3aTenbCcTBa, T.K. OHO HE
ycTpaHseT (M He MOXET yCTPaHUTh) CaMO MPaBO Ha aJMMEHTHI, U HE 3aMEHAeT AIMMEHTHOE 00513aTeNbCTBO
IpYyTUM BUAOM WIM THIIOM OO0s3aTenbCTBAa. MHBIMK CJIOBaMHU 3aKIIOYEHHE COTJIAIICHUs 00 yIuiate
QIMMEHTOB B KayeCTBE OTCTYIIHOI'O MPH HAJIMYMM YCTAHOBIEHHOTO CYIOM AJIMMEHTHOTO 00s3aTelnbCTBa
COXpaHSAET AIMMEHTHOE TPAaBOOTHOIIEHUE C MPUCYIITUM €MY COIUAIBHBIM U OXPAaHUTEIFHBIM 3HAYCHHEM.

Ho mockonbKy B3BICKaHHWE aIMMEHTOB NPU HANHYHHM CyAeOHOTO aKTa OCYMIECTBISIETCS B PaMKax
WCTIONIHUTENFHOTO TPOU3BOACTBAa HA OCHOBAaHUH HMCIOJHUTENFHBIX TOKYMEHTOB, a COTJIAlIeHue 00 yIuiate
AIMMEHTOB TaKKe IMPENCTaBIsIeT COOOM HCIIONHUTENBHBIA JUCT (HAJIWYHE y CorNameHus o0 yruiare
AIMMEHTOB CHJIBl UCTIOJHHUTEIHHOTO JINCTA, BOHUKAIOIIEE B CBSI3U C €T0 HOTAPHAIBHBIM YAOCTOBEPEHHEM,
HaJesieT ero 0co0OW NpPWUHYIUTENbHOW CHIIONW, PaBHOW CyneOHOMY aKTy), TO MEXIY HUMH MOXET
MPOM3OUTH «KOHMIHUKT». CleLyeT 3aMeTUTbh, YTO B IPAKTHKE CIIY>KOBI CyA€OHBIX TPUCTaBOB-UCIIOTHHUTEICH
JAHHBIA «KOH(IIMKTY pa3peniaeTcsi 3aMEHOW OJHOTO UCIIOJIHUTEIHHOTO JINCTA Ha JIPYToi: Ha OCHOBaHWUU
3asiBIIGHUSI B3bICKATENIEHl OHM OKaHYMBAIOT OJHO HWCIOJHHUTEIHHOE MPOUM3BOJICTBO B CBSI3M C OT3HIBOM
WCTIONIHUTENBHOTO TIOKYMEHTa, BBIAAHHOTO CYAOM, U BO30YXIAI0T HOBOE HCIIOJHUTENFHOE POU3BOICTBO Ha
OCHOBaHWH COTJIAIICHHS 00 yIuiaTe alliMeHTOB.

Takum o0pa3oM, CcKa3aHHOE TOATBEPKAAET BO3MOXKHOCTH MPEKpAIIeHHUs aJIWMEHTHOTO
00513aTeNbCTBA, BO3HUKIIETO M3 CyAeOHOro akTa, JOTOBOPOM MEXAy ero cyObekramu. Ho moroBop o0
OTCTYITHOM MOXeT OBITh MPUMEHEH B AIMMEHTHBIX OTHOLICHHUSIX HE TOJBKO MMOTOMY, YTO caMa HopMma 00
OTCTYIHOM, HH B TIPEXKHEH, HU B HACTOSIIEH PEIaKI[i, HE COAECPKUT HUKAKUX 3alPETOB Ha €€ MpUMEHEHHE
K OTJENIbHBIM BHJIaM 00S3aTENbCTB, HO U MOTOMY, YTO €€ MPUMEHEHUE HE BPEAMT CYIIECTBY aJMMEHTHOTO
00513aTeNBCTBA, HAa YTO OBUIO YKa3aHO BBIILE.

Bwmecre ¢ Tem, B cienMaibHOM JTUTEpaType BbICKa3biBaeTcsl HHOe MHeHue. Hanpumep, E.A. Ycauesa,
MoJlaraeT, 4ro Halu4yue CyJeOHOTo akTa JelaeT BO3MOXKHBIM HM3MEHEHHE COJIEp)KaHUS aJTMMEHTHOTO
0053aTeNbCTBA JIMIIP HA OCHOBAaHMM MHPOBOTO COTJIAIICHMS, 3aKIIOUYEHHOTO MEXIYy IODKHHKOM H
B3BICKATEJIEM W YTBEP)KIEHHBIM peEIIeHHeM cyla. B dacTHOocTH, OHa yKa3bIBaeT, 4TO MpOIECCyaTbHAS
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MIPUPOJIa MEPOBOTO COTJIAIICHUSI «O0YCIIOBIMBAET HEKOTOPBIE €r0 OTIUYHSA OT aJJTUMEHTHOTO COTJIAIICHUS B
YacTH CTENEHH CBOOOJBI CTOPOH, ()OPMBI COTJIAIICHUS, IMOPSJIKA €r0 U3MEHEHUS U MpeKpalieHus. J[aHHbie
MOHATHA HE SBISIOTCS TOXXAECTBEHHBIMH, MMEIOT Ppa3IMYHOE IPABOBOE COJIEP)KAaHUE, CIIEIOBATENbHO,
3aKJIIOUYEHUE aJTMMEHTHOTO COTJIAIICHUS HE SBISETCS OCHOBAHMEM MPEKPAIEHUS HCMOIHUTEIHEHOTO
MIPOU3BOACTBA MO B3BICKAHUIO aTUMEHTOB» [6, C. 2-3]. CinenyeT coriacuThbca ¢ Ha3BaHHBIM aBTOPOM B TOH
YaCcTH, YTO 3aKJIFOUCHHUE COTIalIeHre 00 yIuiaTe aTMMEHTOB caMo 10 ce0e He MpeKpamiaeT HCIOTHUTEIHLHOS
MPOM3BOJICTBO, Ha YTO YKa3biBajoch Bbelme. OnHAKO, HA MOW B3IJIAN, HET BECKHX OCHOBAaHUHN s
WCKITIOUCHHSI COTJIANIICHHsI 00 YyIUIaTe allAMEHTOB M3 YUCJIA FOPUIUYCCKUX aKTOB, KOTOPHIC MOTYT U3MEHUTH
YCTaHOBJICHHOE CYIOM COJICpKaHHE aTMMEHTHOTO 0053aTeIbCTBA.

LlenHocTh mOrOBOpa Kak CpEACTBA WHIWBUAYAJIHHOTO PETYIHPOBAHHS OTHOIIEHHH CTOPOH
3aKJIFOYAETCs B TOM, YTO OH ITO3BOJIIET €T0 YYaCTHUKAM, He BBIXOJIS 32 UMIIEPATUBHBIC TTPEIMTUCAHMS U (VIITH)
myOTUYHBIC 3aMpeThl, CPOPMUPOBATH /sl ce0sl MPABOBOE MOBEACHNE HaNOoIee YA0OHBIM ISl HUX 00pa3oM.

Kpome Toro, TO 006CTOATEILCTBO, UTO COTJIAIICHHE 00 yIUTaTe aJIMMEHTOB SIBJISIET COOO0# ceMeiHo-
MPaBOBOI JOTOBOpP, HE JOKHO HCKIIOYHTH BO3MOXHOCTH €r0 KOHCTPYHPOBAaHHE B KAa4eCTBE YCIOBHOM
caenku (ct. 157 CK P®), B KOTOpOH W3MEHEHHBIA TMOPSIOK W CIIOCOO0 WCIOIHCHHUS aTUMEHTHOTO
o0s13aTenbCcTBa (COEpIKaHUE coTrjameHuss 00 OTCTYIMHOM), BO3HUKHET JIMINL MPH YCJIOBHH OKOHYAHUS
MPEKHEr0 HCIIOJIHUTENBHOTO MPOM3BOJCTBA IO MPaBHJIAM, YCTAHOBJICHHBIM 3aKOHOJATEIILCTBOM 00
ucrioauTensHOM mpom3BoAcTBe [7, C. 110]. IlpencraBisercs, 4To HUKAKUX HApYIICHUH HU YaCTHBIX, HU
MyOMUYHBIX WHTEPECOB B JIAHHOM CJy4yac HE IPOM3OMJIET, a IMOCNIEAYeT JIUIIhb YETKOE W CHUCTEMHOE
coOJTIIo/IeHe W COTJIacOBaHUE BceX pasHooTpacieBbix HOpM [8, C. 141-143] B mHTepecax YJaCTHHKOB
AIMMEHTHOTO 0053aTeIhCTRA.

3aBepiiasi pasroBOp O CHEIHMAIBHBIX JIOTOBOPHBIX CIIOCO0AX IPEKPAICHUS aTMMEHTHBIX
00s3aTeIbCTB, CIIEAYET 3aMETHTh, YTO COIIallicHHe 00 yIjaTe aJMMEHTOB Kak JoroBopHas (opma
pPETYIHPOBaHUA COIUAIBHO 3HAYMMBIX OTHOIIEHHWH B CEMEWHOM IIpaBe MO3BOJSET cCOoYeTaTh B cebe
COBEPIIICHHO YHUKAIBHBIM 00pa30M YaCTHOIIPABOBYIO ()OPMY COTJIACOBAHHUS BOJHU U IMyOIMYHO-TIPABOBYIO
(hopMy BBIpa:KeHHUsI BOJIU CYOBEKTOB AJIMMEHTHBIX 00513aTEILCTB.

IIpu aTOM "acTHOTIpPaBOBas PopMa COTITACOBAHHUS BOJIM CYOBEKTaMU aIMMEHTHOTO 00s3aTeIhCTBA HE
MOJXKET MEPEXOIUTh IOIMyCKaeMble 3aKOHOM TPaHHIIBI MHUIIMATHBHOTO TOBEJECHHS CTOPOH B YCTAHOBIIEHUHU
WHBIX TI0 COJCPXAaHHIO MpaB U O0S3aHHOCTEW IO CPaBHEHHUIO C YCTAHOBJICHHBIMH CyJIoM. BMecTe ¢ Tem,
HaJIMYUE Y COTJIAIIeHNs 00 yIUIaTe alTiMEHTOB CHIIBI HCIIOIHUTENBHOTO JIUCTA B CBSI3U C €r0 HOTapHaJIbHBIM
YAOCTOBEpEHHEM, HAAENSET €ro OCOOBIM MyOJIMYHBIM XapakTepoM. Tak, B COOTBETCTBHH C BBHISBICHHBIM
Koncturynuonnsim Cynom Poccuiickoit @enepanvy 3Ha4€HUEM U MECTOM HOTapuaTa B CUCTEME OXPaHBI U
3alUTHI MMpaB TpaxKaaH, «HoTapuar B Poccuiickoit Deaeparuul CIy)KUT MESAM 3allUTHl MPaB U 3aKOHHBIX
WHTEPECOB TpPakJaH W IOPUOUYECKHX JIHI, OOecledrBas COBEpIICHHWE HOTapuycaMy, paOOTAIOIUMH B
FOCYJAapCTBEHHBIX  KOHTOpax WM  3aHUMAIOIIMMUCS  YAaCTHOM  NIPAaKTUKOH, MPEeTyCMOTPEHHBIX
3aKOHOZJATENbHBIMU aKTaMU HOTapHaJbHBIX AeHCTBHIA 0T mMeHH Poccuiickoit denepaunu (ctatbs 1 OcHOB),
YTO TapaHTHPYET [IOKA3aTeNbCTBEHHYIO CWIIy H MyOJMYHOEe MpH3HAHWE HOTapHaIbHO O(OPMIICHHBIX
TIOKyMEHTOBY [9].

YuuThIBasS U3JI0KEHHOE, HE UMEET CMBICIA OTKa3bIBATHCSA OT JOTOBOPHOH (hOpPMBI M3MEHEHUS WA
MPEeKpaIIeHNs] ATMMEHTHOTO 0053aTeIhCTBA, €CIM TaKHUM JOTOBOPOM BBICTYIAeT COTJIAIIEHHE 00 yrare
ANMMMEHTOB, a €ro COJAep)KaHWe HE MPOTHBOPEYHT CYIIECTBY CEMEHHBIX OTHOUICHWA W HE HapyIIaeT
MyOJMYHBIX MHTEPECOB U OXPAHSAEMBIX NPaB CyOBEKTOB aJIMMEHTHOrO o0s3areibcTBa. Hamo mumib mo-
HOBOMY B3IJISSHYTh Ha MPHUBBIYHBIC TPABOBHIC WHCTUTYTHI, TIO3BOJIMB CYObEKTaM aJIMMEHTHBIX OTHOIICHUH,
WCTIONB3YS UX, TOCTHYH AEUCTBUTENBHOM e IPABOBOTO PETYIHPOBAHMS.
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K BOIIPOCY 0 CIICHUAJbHBIX TOI'OBOPHBLIX OCHOBAHUAX IIPCKPAIICHUA
aJIMMEHTHBIX 00513aTeJILCTB

Yamkosa Ceetiana FOpbeBHa, e-mail: svetlanach127@rambler.ru
Bceepoccuiickuii  rocymapctBeHHbIM yHHBepcuteT Ioctunmu (PITA Muntocta Poccum), Poccuiickas
Denepanust

AHHoTanus: B HacTosel crarbe aBTOp paccMaTpUBaET BOIIPOCHI MEKOTPACIEBOr0 B3aUMOIEHCTBUS
HOPM CEMEHHOr0 M TPaKIAHCKOTO TpaBa MPH PEryJIHMpOBAaHHHM OCHOBAHWN W MOPSAKA IMPEKparieHHUs
ATMMEHTHBIX 0053aTEIBCTB B CBETE MPOU3OIICIINX H3MECHEHUI IPayKIaHCKOTO 3aKOHO/IATEIhCTBA B YACTH
perynupoBaHrs 00S3aTEeIbCTBEHHBIX OTHOIICHWH. ABTOp TBITAETCS OCMBICIHUTH BIHMSIHNE W3MEHEHUH
nosjoxxeHui I'paxkaanckoro kojekca Poccuiickoit depepaiiuu o crieliMaibHbIX OCHOBAHUSX MPEKpaIIECHUS
00513aTeNLCTB HAa PETYyJIMPOBAHMS AJTUMCHTHBIX OTHOIICHHUH. A TaKKe uYepe3 MPU3MY TMPOH3OIMICAIINX
U3MEHEHUI BBICKA3bIBAET CBOIO IMO3ULHUIO MO BOMPOCY O BO3MOXKHOCTH MPEKPAIICHUS aTUMEHTHBIX
0053aTeNBCTB, B TOM YHCJIE, BOSHUKIINX HA OCHOBAHUH CYJeOHOTO aKTa, IyTeM 3aKIIOYCHHS COTJIAIICHHH
0 HOBanWHu ¥ (1K) 06 OTCTymHOM. B pe3ynbraTe aBTOpOM AENaloTCsl BHIBOABI, YTO OCHOBHBIM KPHUTEPHUEM
MPOBEPKHU JOMYCTUMOCTH PACCMATPUBAEMON BO3MOXKHOCTHU BBICTYIAET CYIIECTBO CEMEUHBIX OTHOIICHHMH,
BBISIBJICHHE KOTOPOTO JOJDKHO CTaTh OCHOBHOW 3a00TOM NpPaBONPHMEHUTENA, a TaKKe JOIMyCTHMOCTD
paciiMpeHns JOTOBOPHOTO PETyIWPOBAaHWS ATMMEHTHBIX OTHOIIEHUH NPH €ro COOTBETCTBHH CYIIECTBY
CEMEUHBIX OTHOIICHUH.

KiloueBble cjioBa: amUMEHTHBIE O0053aTeNbCTBA, OCHOBAaHUS MPEKpAIICHHUS O00s3aTeNbCTB,
cyOcuamapHOoe TpPUMEHEHHE TPaKIAaHCKOTO 3aKOHOMAATENbCTBA, CYIIHOCTh CEMEHHBIX OTHOIICHUH,
OTCTYIIHOE KaK OCHOBaHHE MPEKpAIICHHUS aAJIMMEHTHBIX O0O0s3aTeNIbCTB, HOBAIUs KaKk OCHOBaHUE
MIPEKpaIIeHNs] AJTMMEHTHBIX 0053aTeIFCTB, JOTOBOPHOE PETYIUPOBAHNE ATMMEHTHBIX OTHOIICHUH.
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Infringement by Citizens of Rules of Storage, Carrying of Firearms

Yana V. Chernyak
The National University of State Tax Service of Ukraine, Ukraine
e-mail: chernyak yana97@mail.ru

Abstract. The article reveals the essence of firearms and its species. Special attention is paid to the characteristics of the
legal provision for handling firearms. Comparative analysis reveals the carrying of firearms in Switzerland and Ukraine.
We analyze criminal and administrative responsibility for violation of the rules of storage and carrying of firearms.

Keywords: individual right to arms, firearms, carrying firearms, possession of weapons, the law on weapons, crime.

IMocranoBka mnpobaemu. OTHUM 3 OCHOBHUX HAIPSMKIB PO3BUTKY YKpaiHM € BIOCKOHAJICHHS
JEMOKPATUIHUX OCHOB Ta BIAKPUTTS I Hei HOBUX CBITOBHX KOPJOHIB, IO IMOTpeOye Bim AepKaBd
peopranizamiro Iiro4oi npaBoBoi i comianbHO-eKOHOMIYHOT cep. OaHaK, mopsi 31 3SMIHHUMH BiTHOCHHAMH,
ICHYIOTb BITHOCHHH y CYCIIJIBCTBI, IOJ0 SKMX BCTAHOBJICHUH 0COOIMBHI MOpsok o0iry. Came 1ieit hakTop
€ TIEpENOHOI0 IPABOBOTO PETYIIOBAHHSA CYCIUIBHUX TMPOIEciB KpaiHu. Tak, Ha CHOTOMHINIHIA JCHB
MaJIOOCTI/IKEHOI0 3aIMIIA€ThCS MPOOJIeMaTHKa II0A0 aIMiHICTPaTUBHO-TIPABOBUX 3acaj] PEryJIOBaHHS
BiJHOCHH, TIOB’sI3aHUX 3 00irom 30poi, 3 METOI0 3aXHCTY JKUTTS, 34OPOB’s, MpaB 1 cBOOOX Ta BIACHOCTI
JIOIMHY 1 TpoMajsTHUHA. | He uire 00’ eM BKa3aHUX CYCIIIFHUX BIITHOCHH, ajie ¥ SIKIiCTh iX HagaBaHHS.

Po3BuHeHe cycninbCTBO HaJa€ KOKHiM 0c001 MAaKCUMYM MOIJIMBOCTEH JJI OXOPOHH Ta 3aXUCTY CBOIX
BJIACHUX MpaB. YKpaiHa B LOMY IUIaHI He BHHATOK. Tak, BigmomigHo no ct. 27 Koncrurynii Ykpainu,
KOXKEH Ma€ MPaBO 3aXHINATH CBOE XUTTS 1 3MOPOB’S, KUTTS 1 370POB’S IHITUX JIFOACH BiJl MPOTHITIPABHHUX
rocsiradb [1]. BaxxnuBuM eleMEeHTOM TIPH IIbOMY € 3aKOHOJABYO CTBOPEHUH MEXaHI3M, KW PETyIIOBaB,
3aKpiIUIIOBaB, 3a0e3MeuyBaB, OXOPOHAB Ta MPU3HAYaB Mipy BiAMIOBINANBHOCTI 3a MEBHE KOJO CYCHIIBHHX
BimHOCHMH. Ha ’xamb, Cy4acHICTh CBIMYUTH, IO Y OIIBINOCTI BUMAAKIB JEpXKaBHI OpPraHW HE 3MaTHI
peanizoByBaTH MOKIAICHI HA HUX 00OB’SI3KM IIOAO 3aXHCTY JKUTTS YU 370POB’S, TIpaB, CBOOOM 1 3aKOHHUX
IHTEepECiB JIOUHH Ta TPOMaTHIHA, CTBOPIOIOYM TUM CaMHM B JEpKaBi YMOBH JJIs IPOLBITAHHS CBaBiUIA,
KOpYILii, 37T0YNHHOCTI Ta 1HIIMM MPOTUIIPABHUM AisIM.

OCHOBOIO peryioBaHHS Oyab-IKHX CYCITUIBHHX BITHOCHH € iX 3aKOHOHaBue 3akpimuieHHs. [IpaBoBa
cucreMa YKpaiHu noTpedye BAOCKOHAJICHHS OCOOIMBO MIOAO BiIHOCHH, SIKi MepeadavaroTh 3aXHUCT KUTTS YU
30pOB’sl, TIpaB, CBOOOA 1 3aKOHHUX IHTEPECiB JIOJUHM Ta IPOMaJsHUHA.. A B HAll Yac ¢ MUTaHHS CTaE
HalioHaTHFHUM. TOMY aKkTyaJIbHICTE BHOPaHOi TEMH HE BUKJIMKAE CYMHIBIB.

AHaJi3 ocTaHHIX Joc/iaKkenb i myoJaikaniii. [[Xxepemom maHOTO JOCTIHKEHHS CTaJI0 HAYKOBI poO0TH
TakuxX NpoBinHUX BueHUX: B.ABep’sHoBa, O.banaypku, C. boposuncrkoro, O. [Ipo3aa, I1. Kopobuyka, K.
Kpasers, B. Pobak, P. UepHumt Ta iHITIHX.

Meta crarTi. MeToo cTarTi € aHaji3 MPaBOBIMHOCHH Ta HOPM YHWHHOTO 3aKOHOJABCTBA, SKi
PETYIIOIOTh MOPSAAOK 30epiraHHs Ta HOCIHHS BOTHENATIbHOT 30p0i rpoMaisiHaMH.

BukJiag ocHOBHOro MaTepiany gociimkenHs. Po3nounHaT aHaji3 NOCTaBICHOTO MUTAHHSA CIiA 3
BHBUYEHHS MIPABOBOTO PETYIIOBAHHS MPABIJI MPUAOAHHS TPOMaIIHaMU BOTHEMAIbHOI 30poi, iX HOCIHHAM Ta
BIITIOBITHUM 30€piTraHHsIIM.

OpHuM 3 TMepInX HOPMaTHBHO-NPABOBHX AKTiB He3aJe:kHOiI YKpainu crana [locraHoBa BepxoBHoi
Pamn Yxpainu Big 17 gepasa 1992 p. Ne 2471-XII «IIpo mpaBo BIacHOCTI Ha OKpemi BuAM MaitHay [4].
OcHOBHI ii TTOJIOKEHHSI TOPKATUCH CHEIiaTbHOTO TTOPSIKY MPUAOAHHS TPOMaIsTHAMH OKPEMHX BHIIIB MaiHa.
Tak, Homatok Ne 2 mo wmiel mocTaHoBH mependayas, 10 TPOMalsHH HaOyBalOTh IpaBa BIACHOCTI Ha Taki
BUAM MailiHa, IpUA0AHOTO HUMH 3 BiJIOBIAHOTO J03BOJTY, II0 HAJAETHCS: HA BOTHEMANbHY IMIaJAKOCTBOIBHY
MHCITUBCHKY 30p0I0 — OpraHaMH BHYTPIIITHIX CIIPaB 3a MICIIEM ITPOKUBAHHS 0c00aM, sKi Hocsarim 2 1-pigHOTO
BiKY; Ha BOTHENAaJbHY MUCIHMBCHKY Hapi3Hy 30poi0 (MHUCIHMBCHKI KapaOiHu, TBHHTIBKH, KOMOIHOBaHYy 30poio
3 Hapi3HUMHU CTBOJIAMH) — OpraHaMy BHYTPILIHIX CIIPaB 3a MiCLEM MPOXHUBAHHS oco0aM, sIKi JOCSATIH 25-
pIYHOTO BIKY.

Kpim mamamus 30poi, mepikaBa MOTypOyBaslach ¥ Mo KOHTPOJIL 3a ii obirom, mis dyoro Kabiner
MinictpiB Ykpainu 3atBepauB [lonoxxenns Big 12 sxoBtHS 1992 p. Ne 576 «IIpo mo3BinbHYy cuctemy» [5].
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Jane IlomoskeHHS KOHTPOJIb 3a 006irom 30poi B YKpaiHi moxiana Ha MIiHICTEpCTBO BHYTPINIHIX CIIpaB
Ykpainu.

OdimiitHuM 3aBepIeHHsIM TPABOBOTO 3aKpiIUICHHS 00iry 30poi B YkpaiHi cTaB Haka3 MiHicTepcTBa
BHYTpIIIHIX crpaB Ykpainu Bix 21 cepmas 1998 p. Ne 622 «IIpo 3atBepmKkeHHs [HCTPYKINT Mpo MOPSIOK
BUTOTOBJICHHSI, TpUAOaHHsS, 30epiraHHs, OOJNiKy, TIepeBE3CHHS Ta BUKOPUCTAHHS BOTHEMAIIBHOI,
MTHEBMATUYHOI, XOJIOJHOI 1 OXoJomieHoi 30poi, MPUCTPOIB BITYM3HSIHOIO BHUPOOHWUUTBA AJS BiACTPilLy
MATPOHIB, CHOPSIKEHUX TYMOBUMH UM aHAJIOTIYHUMH 332 CBOIMH BIIACTHBOCTSIMH METATLHUMH CHApSIaMH
HECMEPTEJIbHOI 1ii, Ta MaTpOHIB A0 HHUX, a TakoX OoempumaciB a0 30poi, OCHOBHHMX YacTHH 30poi Ta
BUOYXOBUX MaTepianiB» [6]. BiamoBigHO A0 MOIOKEHb JaHOTO HAKa3y, ENMHUM CIELiaIbHUM 3aC000M, IO
BBA)XKAETHCS TIPEAMETOM CAaMO3aXHCTy, € BUIbHE 30epiraHHs Ta HOCIHHA TPOMaasHAMH, SKi gocariau 18-
PIYHOTO BiKY, a€pO30JIiB CIIL030TOYMBOI Ta IpaTiBiauBOi mii. Ha choromHi, e €MMHNi HOpMAaTHBHO-TIPAaBOBUI
aKT, Ha MiJCTaBi IKOr0 0cOOM MOKYTh OTPUMATH JA03B1J HA MpUAOaHHs 30poi.

[Toctanoga Ilneaymy BepxoBaoro Cyny Ykpaiau Bix 26 xBitHsI 2002 p. Ne 3 «[Ipo cynoBy nmpakTuKy
B CHOpaBax MpPO BHKPAICHHS Ta IHIIC HE3aKOHHE ITOBO/DKCHHS 31 30po€ro, OOWOBHMH TIPUITACAMH,
BHOYXOBUMH PEYOBHHAMH, BHOYXOBUMH IPUCTPOSMHU YU PAJAI0aKTHBHUMHU Marepiajamu» [7] Harosomye,
IO 70 BOTHENajJbHOI 30poi BiIHOCATH yCi BUAM OOHOBOI, CIIOPTHUBHOI, HApPi3HOI MUCIUBCBHKOI 30poi, sK
CepiHO BUTOTOBJEHOI, Tak 1 camMoOpoOHOI Yu mepepoOJIeHOl, Ui MPOBEACHHS IOCTPLTY 3 SKOi
BHKOPHCTOBYETHCS CHJIa THUCKY Ta3iB, II0 YTBOPIOETHCS MPH 3rOpPaHHI BUOYXOBOI pedyoBUHHU (IIOPOXY abo
IHIIUX CTIeiaJbHIX TOPIYUX CYMIIIEH).

TakuMm dYHHOM, XOIECH HOPMATHUBHO-TIPABOBHH aKT YKpaiHH HE PETYIIoE ITI0 HAWBaKIWBINIY 1
HaliHeOe3meuHinry cepy CyCHiIbHUX BITHOCHH Hamioi BiT4u3Hu, a 3MiHCHIOETBCS JaHa TpOoIeaypa TUTBKH
4yepe3 BiJOMYU MiJ[3aKOHHUI IOKYMEHT, SIKUH € JIOKaJhbHUM aKTOM IPaBOOXOPOHHOTO BimomcTBa. Came Iii
MiZICTaBU CTaJ MOLITOBXOM 10 BHECEHHs 3aKoHOMNpoeKTy «IIpo 30poro» (peectp. Nel171-1) no BepxoBHoi
Pamn Yxpainun unenamu KomiteTy 3 mMHUTaHb 3aKOHOAABYOTO 3a0€3MEUYCHHSI MPABOOXOPOHHOI MisUTBHOCTI
O.bannypkoro, M.Mapkym, B.Moiicukom, B.Heuunopykom, C.CiHY4eHKOM Ta IHIIMMH HapOJAHUMU
nenyratamu Ykpainu. Ha gymKy rpoMajchKoCTi, caMme MPUHHSTTS [LOTO TJOKYMEHTY CIIPUSITHME PO3BUTKOBI
JEMOKpPaTUYHUX 3acajl CyCHUIbCTBA, 3POCTAaHHIO PIBHS IPAaBOCBIIOMOCTI, a TaKOX, HAHTOJOBHIIIE,
YCBIJIOMJICHHIO TPOMaJITHAMH TOTO (akTy, IO HaJaHHS OyIb-KOT0 NpaBa, 03HAYa€ BH3HAHHSI OCOOUCTOT
BIJIMOBITaTbHOCTI 32 HACHIAKH #oro mopymieHHs [14, c¢.75]. [IpeamOyna qaHOTO 3aKOHOMPOEKTY BimMivae,
0 JaHWH 3aKOH PEryJIOBaTHME IMPABOBIMTHOCHHH, IO BHHUKAIOTH MPH 00iry B YKpaiHi BOTHEMAILHOI,
ITHeBMATHYHOI, XOJOMHOI 30poi Ta OOWOBHMX IPHUIACIB, 1 CHPSIMOBAHHH Ha 3aXUCT JKUTTSA Ta 3I0POB'S
IpOMasiH, BJIACHOCTI, OXOPOHY I'POMAICBHKOrO MOPSAKY 1 TpOMaicbKoi Oe3MmeKH, MPUPOAH 1 MPHUPOTHHUX
pecypciB, 3MII[HEHHS MDKHAPOIAHOTO CHIBPOOITHHIITBA B OOpOTHOI 31 3JIOYMHHICTIO Ta HE3aKOHHUM
PO3ITOBCIOIKEHHM 30poi.

OpnHiero 3 6a30BUX MpaB rPOMajsTHIHA € BiJIbHE BOJOAIHHSA 30po€to. 30posi — 1ie IHCTPYMEHT, 3aci0, 3a
JOTIOMOT0I0  SIKOTO Oynb-fKa JIIOJUHA 3MOXE 3aXHUCTHTH cebe Ta CBOIO BJIACHICTh BiJ MPOTUIPABHUX
mocsiradb [11, ¢. 115].

AHaJi3 CTaTHCTHYHWX JaHWX TIOKasye, 1mo Ha modatky 2014 p. B IpOTHIIpaBHOMY BOJIOIIHHI
YKpaTHI[B 3HAXOAMIOCH OJIN3bKO 4 MITH HEJlEeTaNbHUX OJVHUIIb BOTHENAILHOT 30poi [8, c. 10]. A 1e cBigunTh
MIPO 3pOCTaHHS HE3aKOHHOTO 00iTy 30poi B HaIlIiil HepKaBi.

OpHak, SKIIO 1HIII KpaiHA BXKE TaBHO MOTYPOYBAIMCH MPO 3aXKCT KUTTSA Ta MalflHa CBOIX TPOMASH,
To YKpaiHu 3 UM He cmimuTth. Tak, 3 1991 poky 3akoHun mpo 30010 Oynu npuitaari Pociiicbkoro
deneparieto, Monnosoto, binopyciero, Ectoniero, Kuprusieto ta 6aratema iHmmmu kpainamu [9, c.486]. B
Ykpaini, HaTOMICTh, Oyau BXKE NPUHHATI 9 3aKOHOMPOEKTIB, 1 jwmire 3akoHOmpoekT 2004 poky OyB
HavonTuManpHiwM. 1110 % 10 HOCBiMY 3aKOpIOHHMX KpaiH, TO HaHIikaBimuM € nocein LlBeimapii, ogmiel
3 HalOUIBII 030POEHUX ACPIKAB CBITY.

3arampHOBimOMO, 10 LlIBeHiiapis — ogHa 3 KpaiH, JA¢ BIAMIYAETHCS HAWHIKYUHA PiBEHb BOWBCTB Y
cBiti. 3a manumu Ha 2014 pik B IIBetinapii 0,73 BouscTB npunanae Ha 100 000 HaceneHus. B Ykpaini, aerio
iHIIIa KapTUHA — 3a NaHuMU ctatucTuky, Ha 100 000 oci6 npumnanae 21,7 BOuscTB [12, ¢.108].

Oco6Omusictro [lIBefinapii € Te, MO TaM BOJOAIHHS 30poi Ile HE TUIBKH TpPaBo, ajie H 000B’S30K,
oco0mBO cepen kiHOK. 3a odimiitanMu nannvu, y LBeiapii ma 2014 pix npoxusae 8,05 MiH 0ci0, mpu
IOMY 3apeecTpoBaHO OJM3bKo 2,8 MITH cTBOMIB. HaBiTh, BilIChKOBO3000OB’s13aHi 30epiratoTh 30por0 BIOMa,
abo HocATh 11 3 co000. AMKe OCHOBHA TOJNITHKA ypsAy: 030pO€Hi TPOMaJsHH — 3al0pyKa BHYTPIIIHHOTO
criokoro. ToMy Maiixke IT’siTa YacTHHA OI0DKETY ep KaBH ijie Ha MIATPUMKY apMii Ta 30poiaux cwi. IIpoTe,
TIOPSIT 3 TIO3UTHBHUMHU CTOPOHAMH JICTAILHOTO O30pOEHHS, IMOMITHI 1 HEHoJiKu. Tak, HampukiIaa, piBeHb
caMoryOCTB BiJ BOTHeHajgpHOI 30poi B ABidi Oinbmuil Hixk B Ykpaini. OgHak, 1€ MOXHA i HE paxyBaTH
MIHYCOM, aJI’Ke Hal’KOPCTOKIII BHIU CaMOI'yOCTB BJIACTHBI BCe Taku ykpainisiM [12, ¢.110].
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UuHHUM 3aKOHOJABCTBOM YKpaiHM mepeadadeHo JBa BHIM BiAMOBIMATBFHOCTI 3a HOCIHHSI Ta
30epiranHsi BOTHENaIbHO1 30p0oi: aJMiHICTpaTHBHA Ta KpUMiHAJIbHA.

AMiHICTpaTHBHA BIAMOBITANBHICTS 30CEpekeHa Ha nBOX cTarTax Komekcy VYkpaiHnm 1po
amMiHICTpaTHBHI TpaBomopymieHHs, 1me cT. 190 «[lopymieHHS TpoMamsHaMH TOPSAKY TPHIOAHHS,
30epiranus, nepeadi iHMM ocobam abo MpoJaKy BOTHEMAIbHOI, XOJIO0AHOI UM MHEBMATUYHOI 30poi» Ta CT.
191 «IlopyuieHHs: TpoMaassHaMH IpaBHII 30epiraHusi, HOCiHHs ab0 repeBe3eHHs BOTHENaIbHOI, XOIO0AHOT YH
ITHeBMATHYHOI 30poi 1 60ioBUX mpuIaciBy. Po3risHe ix.

Crartsa 190 KYnAIl nepenbauae 3a mpuabanHs, 30epiranss, nepeaya iHImmMM ocodaM abo mpoaax
rpoMajsiHaM{ BOTHEMAJIbHOI MUCIMBCHKOT UM XOJIOAHOI 30p0i, a TaKo)K MTHEBMATHYHOI 30poi KamiOpy monaz
4,5 mimiMeTpa i IMBUAKICTIO TTOJNBOTY KyJii oHan 100 MeTpiB 3a cekyHAy 0e3 JT03BOJTy OpraHiB BHYTPIIIHIX
CIIpaB TIOKapaHHs y BUTIIAI MITpady BiJ TPHOX IO I'ATH HEOMOIaTKOBYBAHMX MIHIMYMIB JJOXOMiB TPOMAaJISTH
3 koH(icKarriero 30poi abo 0e3 Takoi.[2]

YactuHa 2 1iel & cTaTTi mepeadadyae BiANOBINAABHICTH 3a Ti K caMi Jii, BYMHEHI 0CO00I0, SKY
MIPOTITOM POKY OyJI0 TiamaHo agMIiHICTPAaTHBHOMY CTSATHEHHIO 3a OJHE 3 IOpYIIEeHb, MepeadadeHux
YaCTUHOIO TEpIIOI0 IIi€i cTarTi, Ta MPONOHYE MOKapaHHS y BHUIIAAI wmTpady BiJ YOTHPHOX 10 CEMH
HEOIOJAaTKOBYBaHUX MiHIMYMiB JOXOAIB rpOMaJsiH 3 KoHpicKamiero 30poi.[2]

Crarts 191 Komekcy VYkpainm mpo aamiHicTpatuBHi mpaBomopymieHHs Bim 07.12.1984 Ne8073X
nepeadayvae MOPYIICHHS MpaBuil 30epiraHHs, HOCIHHA a00 MEepPEBE3€HHSA BOTHEMAJbHOI MHUCIHMBCHKOI YH
X0JI0AHOI 30poi, a TakoXX MHEBMATUYHOI 30poi KamiOpy moHan 4,5 MimiMeTpa i MIBUAKICTIO MOJILOTY KYJIi
moHaa 100 MeTpiB 3a ceKyHIy 1 0OMOBHX NMPHUIACIB TPOMAJITHAMM, SKi MAlOTh JO3BLI OPTaHiB BHYTPIIIHIX
crpaB Ha 30epiraHHs 3a3HauYeHOi 30poi, Ta TArHe 3a CO0OK HAaKIAACHHS ITpady Bi TPHOX IO I'ATH
HEOINOJATKOBYBaHUX MiHIMYMiB I0XO/IiB TPOMA/IsIH 3 OIUIATHUM BHITy4eHH:M 30poi i 60iioBuX mpumaciB abo
0e3 Takoro.[2]

Bapto BigmiTHTH, 10 J03BUIbHA CHCTEMa, IO 3IIACHIOETBCS OpraHaM{d BHYTPINIHIX CIIPaB,
MOLIUPIOETHCS HA TaKi BUIU:

1) GolioBy Hapi3Hy apMiHChKHUX 3pa3KiB 30pOr0 a00 BUTOTOBJIIEHY 3a CHCHIaJbHUM 3aMOBJICHHSIM
(30post apMilCBKMX 3pa3kiB ab0 BHTOTOBIICHA 3a CHCIIAJIBHUMH 3aMOBJICHHSAMHU (TIICTOJIETH, PEBOJBBEPH,
TBUHTIBKH, KapabiHM, aBTOMATH, KyJIEMETH TOIIIO);

2) BuxoioueHy (30posd apMiHCBKHX 3pa3KiB, CIELiaJIbHO MPUCTOCOBAHA A0 CTPiIbOM XOJOCTHMU
3apsIaMH, 3 SKO1 HEMOKJIMBO 3pOOHUTH MTOCTPLST OOHOBUM 3apSIOM);

3) HaBUandbHy (IO HUX HAJNEXKHUTh HapizHa 30p0s apMIMCHKUX 3pa3KiB (ITICTONETH, PEBOJLBEPH,
I'BUHTIBKH, KapaOiHU, aBTOMAaTH 1 KyJIEMETH TOIIO), MUCIMBCbKA BOTHEN A bHA 30p0s MPUBEACHA Ha 3aBOJIaX-
BUTOTOBJIIOBaYaX YM B MaWCTEPHSX 3 PEMOHTY 30poi O CTaHy, IO BUKIIOYAE MOXKIHMBICTH 3IiHCHEHHS
ITOCTPiTy 6€3 CreriaIbHIX PEMOHTHUX POOiT);

4) HecyuyacHy CTpiielbKy (Lie BOTHEMaJIbHa i X0JIoHa 30pos, AKa 3HATA 3 030POEHHS CyYacHUX apMii
Ta BHPOOHMLTBa, ab0 Ta, IO ICHye B ONMHUYHHX EK3EMIUIApax Ta MalWxX HapTisX, a Takox 30pos
3a3HAYEHOTO BUIIE THUILY, BUTOTOBJIEHA B CY4aCHHX yMOBax CHEIiaIbHO Ui BHUCTABOK (€KCIIOHYBaHHS) B
OIVMHUYHHX EK3eMIUIIPax Ta MaJIUX TMapTisix);

5) cnopTHBHY (HaleXaThb CHOPTHUBHI MICTOJIETH, PEBOJBBEPH, TBUHTIBKH, SKi BHPOOHHKOM
nepeadaydeHi J1s BUKOPUCTAHHS B CHOPTHBHUX I[IAX, @ TAKOXK TJIaJAKOCTBOJIbHI PYIIHHUII);

6) MUCITMBCHKY Hapi3Hy (HaJeKaTh MHUCIMBCHKI KapaOiHU, TJIAKOCTBOJIBHI PYIIHUII, TJIATKOCTBOIBHI
PYLIHMLI 13 CBEpAJIOBHHOIO «mapajgokc» 3 Hapizamu 100-140 MM Ha mouarky a0o y KiHWI CTBOJa,
MUCIIMBCBKI PYLIHHLI 3 CBEPIIOBUHOIO «CIOMPa», KOMOIHOBaHI PYIIHUI, 110 MAIOTh HAPiBHI 3 TIAIKUMH 1
Hapi3HI CTBOJIH, Ta MUCIIMBCHKI MaJIOKaJliOEpHI TBHHTIBKH) [6].

Illo >k 10 KpuUMiHAIBHOI BIAMOBIZAIBHOCTI, TO BOHa mepeabadeHa crarreio 263 KpuMiHaiabHOTO
KozieKcy YKpaiHd , Jie 3a HOCiHHA Ta 30epiraHHsi BOTHENanbHOI 30poi nepeadadueHo MOKapaHHS y BHUIIISAIL
11030aBJICHHS BOJII BiJl IBOX JIO I’ SITH POKiB[3].

HaykoBo-nipakTidHi KOMEHTapii TPaKTyIOTh HOCIHHS BOTHEMANBbHOI 30poi SK MEBHI [ii 1o iX
nepeMillleHHI0, TPaHCIOPTYBaHHIO BUHHOIO 0c000r0 Oe3mocepeqHbo mpu coli 32 YMOBH MOXIIMBOCTI iX
mBHAKOr0 BuKopucTaHHs. [lig 30epiranHsM BorsemnanbHoi 30poi po3yMiloTh Ti Aii, sSKi HOB’s3aHi 3
BOJIOJIIHHAM HE3aJeKHO Bil HOTO TPUBAJIOCTI BKAa3aHUMH IPEIMETaMH, SKI 3HAXOMATHCS HE TPH BUHHIN
oco0i, a y Bubpanomy i Bizomomy it mictii.

Bapro Takox Haragatu, 1o Ha npuAOaHHS BOTHENaJbHOI 30poi MaroTh MpaBo Jume ocodu 3 21-
pIYHOTO Ha TIAAKOCTBOJBHY Ta 25-pidHOTO BiKY Ha MHCIHMBCHKY BOTHEMANBHY 30poro. OqHAK, AesSKi BUCHI
BBa)KAIOTh, 1110 JaHE MPABHIIIO € HE JOIUILHAM, aJpKe IIOBHOIITTS Y ocoOn HacTynae y Bimi 18-tu pokis. Kpim
TOT0, IPaBOCY0’ €EKTHICTH Ta MOBHA KpUMiHAJIbHA BiAMOBINANBHICTh HAcTymae Takox 3 18-piunoro Biky. o
30poitHuX CHUJT TPHU3WUBAIOTh TaKOX y Bimi 18-t pokiB, mpudoMy ocoba TPOXOAWTh HAaBUYAHHA Ta
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MOBO/KEHHST 3 BOTHEMAJIbHOIO 30po€ro. ToMy y 3aKoHOIpOeKTax Oylia BHCYHYTa MPOMO3HUINS 3MECHIIUTH
BIKOBHIA IIeH3 Ha OTPUMaHHS BOTHENAIbHOI 30poi [13, ¢.295].

TakuMm dYWHOM, NPOOJSIEMHI acMeKTH Ta KOJdi3ii, IO BHHHWKAIOTh HAa OCHOBI HOPM YHWHHOTO
3aKOHOJaBCTBA MPHU3BOMAATH [0 3POCTAaHHS IPABOIOPYIICHB, OCOOIMBO 13 3aCTOCYBaHHAM 30poi. ChOroHi,
CYCHUIBCTBO KHBE CTEPEOTHIIOM, LIO JIeTali3alis HOCIHHS Ta 30epiranHs 30poi mpu3Bene 10 301IbIICHHS
3m04MHHOCTI. TOoMy AJIs1 OYaTKy, MOTPiOHO 3MIHWUTH NMPaBOBY KyJbTYpY HACEJCHHS LUIAXOM HaJaHHS iM
MOXIMBOCTI BUTHPHOTO 3aCTOCYBAHHS BOTHEIAILHOI 30p0i y BIACHUX ITUIIX (3aXUCT cede, CBOIX OIM3BKUX,
BJIACHOCTI TOILO) Ta NepeA0adnTy HaBYaHHS AJISl HUX.

AHaNI3YyI0UM CTAaTHCTUKY, (axiBIi NPUXOIATH 10 AYMKH, IIO OJIHIEID 3 TMEPENnoH NPHUHATTA
BIMIOBITHOTO 3aKOHY IpO 30por0 € TMOOOIOBAaHHS MPABOOXOPOHHUX OPraHiB MOMKIMBOCTI MAacOBOTO
030pO€EHHS HACETIEHHs, aJKe OUTBITICTh TPOMAISH HE BMIIOTh KOPUCTYBATHCH 30poeto [10, ¢.65]. Kpim Toro,
noTpiOHO BpaxoBYBaTH, IO OUIBIIICTS WICHIB CYCIiIBCTBA HE3aJ0BOJICH] ICHYIOUO] BIa 010, TOMY HEBI1IOMO
SIK1 %K HACIIIKH BIAKPHUTTS BUIBHOTO AOCTYIY 110 30p0i MOKEMO OTpUMAaTH. J|OMiIbHO 3a3HAYMTH, IO OJTHUM
3 eTalliB BIPOBA/DKEHHS BUTHPHOTO IOCTYITy 10 BOTHENMANbHOI 30poi € CTBOpEHHA Ta 3a0e3leueHHS
e(eKTHBHOI CUCTEMH MPOTHUAIL KOpyLii, 0co0IMBO y cdepi Buaadi 103BOJTy Ha MPaBO HOCIHHA U 30epiranHs
30poi. Takoxk ciij cTBOPUTH €AMHUI KOH(INEHIIHHUI peecTp BIacHUKIB 30poi, ne OynyTh BinoOpaxaTuch
iHdopMaIlis MPO BIACHUKA 30poi, MpO pe3ybTaTH BiACTPLIYy 30poi, MPO CTaH 3J0pOB’S BIacHHKa, IIPO
pe3yJIbTaTH HOTO MEIUYHOTO OIJIAY Ta 1HINY HeoOXinHy iHdopmarito [14, ¢.78]. ToMy nNpuiiHATTS 3aKOHY
mpo 30por0 Ta il Okpemi acHeKTH He TUIbKH O JOMOMIr CTaTH YKpaiHi MOBHOIIHHOK €BPONEHCHKOIO
MIPABOBOIO JIEPKABOIO, ajle M BITUM3HSHE CYCIHIJIBCTBO CTajao O Ha BHINMK IeOiHb po3BHTKY. Kpim Toro,
MPUAHATTA O 3aKOHY 3a0€3MEUrIIO peajlizarfilo MpaBa Ha 3aXHCT BJIACHOTO JKUTTS, IIPOJAESMOHCTpYBaio O
NEBHUH CTYIiHb AOBIPM TMEPECiYHUX TPOMAIsSH A0 ACPKAaBHUX OpraHiB, COpPHUsUI0 O 3HIKEHHIO PiBHS
BYJIMYHOI Ta 3aHaJIbHOKPUMIHAIBLHOI 3JJ0YMHHOCTI TOLIO.

BucHoBku. TakuM YWHOM, THTaHHS TOPYIICHHS TPOMAJCHKHX IPAaBUJI HOCIHHS Ta 30epiraHHs
BOTHEManbHOT 30poi € mocuth auckyciiiHnuMm. [lpoOnema, mepmr 3a Bce, KPHETHCS y HE3aOBLIBHOMY
HOPMAaTUBHO-TIPABOBOMY peTyJtoBaHHI 00iry 30poi B VYkpaiHi, IO € BiAgg3epKaleHHsSM BiICYTHOCTI
3aKOHOJIABUOTO PETYIIOBAHHS MO0 ii MpuadaHHs, 30epiraHHs, HOCIHHS Ta 3aCTOCYBAHHS ISl CAMO3aXHCTY .

Tomy, cmig BXUTH OpraHi3amiifHO-TIPaBOBHX  3aXOMiB MO0 3a0€3MEUCHHS PIBHOTO JOCTYILY
TpOMaisiH 0 BOTHEMANbHOT 30poi, aJke came el NepIni BaXKIMBUN IUTSIX CTaHe €(peKTUBHUM MEXaHi3MOM
MPOTH/IT MPOTUTIPABHUM TOCsATaHHSAM. [IpoTe /Ui OTpHMaHHS MO3UTUBHOIO Ta TUTITHOTO PE3YJIbTATy, CIIJ
MIIXOIATH O TIPOOIEMH KOMIUIEKCHO Ta BUBKEHO, aJDKE MPOIEAypa OTPUMAHHS JO3BIILHUX TOKYMEHTIB
Ha TpaBO HOCIHHS, 30epiraHHs Ta BUKOPUCTAHHS BOTHEMANBHOI 30poi € cepiOo3HMM KPOKOM HE JIHIIE Y
MPaBOBOMY, @ 1 y ICUXOJIOTTYHOMY.
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Hapymenue rpaxxianaMy NpaBWJI XPaHEeHUs] M HOIIEHUSI OTHECTPEJIbHOT0
OpyKHUS

Yepusik SIna Baagumuposnua, e-mail: chernyak yana97@mail.ru
HanmonanbHbI yHUBEPCUTET FOCYAapPCTBEHHOM HATOTOBON CIY>KOBI Y KpauHbI, YKpanHa

AHHoTanus. B craTtbe packpeiBaeTcs CYIIHOCTh IOHSTHS «OTHECTPEIBHOE OpYXHe» u ero BuaoB. Ocoboe
BHUMaHHUE yJICJICHO XapaKTEPUCTHKE HOPMATHBHO-IPABOBOIO OOECTICUEHUsS] 00pallleHus] ¢ OrHECTPEIIbHBIM
opyxxueM. OcBemaeTcsi CpaBHUTEILHBINA aHAIIN3 MTPABUIT HOIIICHUSI OTHECTPEIbHOTO opykus B [lIBelinapun u
Ykpaune. AHaJIu3uUpyeTCsl YTOJOBHAS M aJMHUHUCTPAaTHBHAS OTBETCTBEHHOCTh 3a HapyIICHHWE IPaBHII
XpaHEeHUs ¥ HOIIEHUSI OTHECTPEIBHOIO OPYKHS.

KioueBble ciaoBa: mpaBo 4YeloBeKa Ha OpYXHE, OTHECTPENLHOE OpYyKHE, HOIICHHWE OTHECTPEIHLHOTO
OpYKUSI, XpaHEHUE OPYKHS, 3aKOH 00 OPYKHH, IPECTYIMHOCTb.
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On a Classification of Crimes Against the Fundamentals of National
Security of Ukraine

Oleh A. Chuvakov
Odessa National University named after I.I. Mechnikov, Ukraine
e-mail: anyuta@te.net.ua

Abstract: The article investigates the problem of establishing crimes against the foundations of national security of
Ukraine in the context of the current criminal law and subject to the provisions of the Law of Ukraine "On the
Fundamentals of National Security of Ukraine". We study the role of specific object in the classification of such crimes.
It sets the range of factors that affect the occurrence of the typical objects of the considered crimes. Analyzes the
authoritative opinion of the well-known researchers in the division of such offenses into separate types. The legislator,
while recognizing the existence of internal and external threats to national security as a whole, indirectly or even
directly involves the protection of national security both within the state and outside of it, that is - we can talk about the
internal and external security of the state.

Key-words: State security, classification , object types, internal-external threats, sources of threats, national security,
crime, the criteria for classification.

[IpecTymieHuss TPOTHB OCHOB HAITMOHANBLHON 0€30MacHOCTH YKpawHbI, KOTOpPHIE B TIPEKHEM
YTOJIOBHOM 3aKOHOJATEIhCTBE WMEHOBAIUCH OCO00 OMACHBIMH T'OCYAapCTBEHHBIMH IPECTYILUICHUSIMH,
pacriosioxensl B pasmene | Yromoaoro Komekca (mamee YK) VYikpamnpl. CucrteMa Takhx YTrOJIOBHO-
MPABOBBIX 3aIpPETOB, HE OTIMYAETCS 3HAYMUTEIHHONH HOBHU3HOM B CPAaBHEHHH C MPEABIAYIINM YTOJOBHBIM
3aKOHOJIaTENLCTBOM. Tak, 3a JaHHOM TPYNIION NPECTYIUIEHUH COXPaHWIOCh TO K€ MECTO B CHUCTEME
Oco6ennoit yact YK YkpauHsl, 4TO U B YTOJIOBHOM 3aKoHoJaredbcTBe 1961 roaa, To ecThb ee, Kak U paHee
BO3IJIABIISIOT MPECTYIUICHUSI IPOTHB 0€30MacHOCTH TocyaapcTBa. CleIoBaTeIbHO, MOKHO TPEIONOKUTD,
YTO 3aKOHOJATENh TaKHM Pa3MEIICHHUEM pPacCMaTPUBAEMbIX MPECTYIUICHUH KakK OBl OTOXIECTBIIACT UX C
0c000 OMmacHBIMU TrOCyIapCTBEHHBIMH MpecTyIuieHusiMu (cornacao YK YCCP).

PaccmaTpuBaeMass Tpynma NpecTYIUICHWH 3aKperuieHa B YKa3aHHOM pas3Jielic B COOTBETCTBUU C
MPU3HAKOM POJIOBOTO OOBEKTa, KOTOPHIM SBISIOTCS OOLISCTBEHHBbIE OTHOLIEHUSI B c(epe OCHOB
HaIMOHAJILHON 0e30MacHOCTH TOCyapcTBa, TO €CTh 0e30MacCHOCTh TOCYAapcTBa B Pa3HBIX ero cdepax, a
OCHOBHOM HEMOCPEACTBEHHBI O0BEKT KaKJOTO0 KOHKPETHOTO MPECTYIUICHUS MPOTUB OCHOB HAIIMOHAIHEHOU
0€30MMacHOCTH — 3TO 0€30MMAaCHOCTh T'OCYAAPCTBA B TOM MK MHOH cdepe ero nesreabHoctH [1, C. 133].

B 3aBucuMOCTH OT BHIOBBIX OOBEKTOB IOCATATEIHCTBA, B HacTosmeM pazaene YK Bo3MokHa
KJIacCU(UKAIUS paCCMATPUBAEMBIX MPECTYIUICHUH HA OTJEIbHbIE BHIBL.

[IpuueM, B ocHOBe KiaccM(UKalMK IMOJOOHBIX MPECTYIUIEHWH AOJDKHA JIeXKaTh HAIMpPaBIEHHOCTH
HUCTOYHUKOB yrpo3. B 0000mIeHHol (hopMe 3TH MCTOYHHKHM Yrpo3 MOTYT OBITh M3BHE, BHYTPH CTPaHBI, a
TaKke IMETh MECTO B dKOHOMHUYecKoi cdepe. [2, C. 30-31]

Wnu, ecnu Takoe MONOKEHHE PAcCCMOTpETh emle Oonee MOIpoOHO, TO BCE BO3MOXKHBIE YIPO3BI
HAI[MOHAJHHON U TOCYJApPCTBEHHOM 0€30MacCHOCTH YKpauHbI MOXKHO Pa3eiiuTh Ha Cephl: MONMUTHICCKA,
SKOHOMUYECKasl, HAyIHO-TEXHUYECKasl, COIlMaabHasl, BoeHHas!, nHpopMarmonHas u 1p. [3, C. 10]

B cBsi3u ¢ 3TUM, BO3HHKAET HEOOXOIUMOCTh B YCTAHOBICHUUA OCHOBHBIX KPUTEPHUEB, OMPEACIISIONIIX
HaJIMYUE TaKUX BUJIOB MPECTYIUICHUN W, COOTBETCTBECHHO, BUJIOBBIX OOBEKTOB, CITIOCOOCTBYIOIINX JIEICHUIO
TaKHUX MPECTYIJICHUIA HA OTACIBHBIC BUJIBL.

[IpuHSTO CUNTATH, YTO BUAOBOI OOBEKT MPECTYIUICHUS B KAUSCTBE «CYNMIECTBEHHOTO U CIICIIU(UIHOTO
npusHaka» [4, C. 101] ycramaBmmBaeMoro B Iporiecce KBaTU(DHUKAIIMK TPECTYIUICHHS, CIIOCOOCTBYET
pasleneHuIo AesHUN Ha OTAEIbHBIE TPYIIBI BHYTPH KOHKpeTHOro pasmena Ocobennoit gactu YK, a ero
oTpefieNieHHe OCYIIECTBISIETCSI B TIPOIECCE METANBHOTO aHalu3a TEKCTa YTOJIOBHO TPAaBOBBIX HOPM,
PacToJOXKEHHBIX BHYTPH TOTO WJIM WHOTO pasfelia YroJIOBHOTO 3aKoHojaTenbcTBa. (ClemoBarenbHO,
«3aKOHOJATEILHOM 062301 MPH ITOM SBIISICTCS] HANMEHOBAHHIE aHAM3UpyeMoit cratbl Oco0enHoit yactn YK
1, KOHEYHO, COJEpKaHWe, TEKCT AHMCIo3umuu camoii cratem» [5, C. 81-82]. Ilpomecc ycTaHOBIEHUS
KOHKPETHOM TpPYIIBl CONMAIBHO 3HAYMMBIX OJar WJIM WHTEPECOB B KadecTBE BHIOBOTO OOBEKTa
MOCATATENbCTBA TPEOYET COOINIOACHUE IENIOro psifa MpaBwi. Tak, HampuMep, HeoOXOJUMO YCTaHOBHTb,
KakoMy OJiary WM MHTEpeCY NMPUYMHEH HanOoJee 3HAYUTEIBHBIM BpEJ, KAKOW M3 YKa3aHHBIX MHTEPECOB
MPENICTaBISIETCS HanOoJIee BaXKHBIM U T.I1.

B cuny yka3zaHHBIX MPUYMH HE CYIIECTBYET IMOKA €II¢ B TCOPHH OTCUSCTBEHHOTO YIOJOBHOTO IpaBa
€IMHOOOPA3HOTO MIOHUMAaHWMsI BUJIOB MPECTYIUICHUN MPOTUB OCHOB HAITMOHATIBHON 0€30MACHOCTH Y KPaWHBI.
Bo3MOXHO TO3TOMY, B pa3iWYHBIC IMEPUOIBl PAa3BUTHS TEOPHH OTCUSCTBEHHOTO YTOJIOBHOTO IIpaBa,
M3BECTHBIC UCCIICIOBATEIHN ITO-Pa3HOMY KIIACCU(DUITUPOBAIH TaKUE TPECTYILICHHSL.
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Tak eme A.A. IIMOHTKOBCKHIA, TPHHIUMAsT BO BHUMAaHUE OOBEKT IMOCATATEIHCTBA, MOJOOHYIO TPYIIITY
MpecTyIuIeHni Toro nepruoxaa (¢ yaerom monoxenuit YK PCOCP) nenwn Ha clieayromme BUIbL:

1. Ipecrymienus, nocsraromue Ha BHemHIO O0e3onmacHocTh CCCP - mamena Pomune (ct. 64 YK),
mmuoHax (cT. 65 YK), TeppopucTryecknii akT IPOTHUB IIPEICTABUTEINS HHOCTPAHHOTO rocymapcTsa (cT. 67
YK), nponaranma Bowubl (cT. 71). 2. [IpecTymienus, mocsraroniiue Ha moauTHdeckyro ocHoBy CCCP —
Teppopuctuieckuii akT (ct. 66 YK), antrcoBerckas arutarus u mpomaraaga (ct. 70). 3. Ilpecrymuienus,
rocsiraronue Ha skoHoMuaecKyro ocHoBy CCCP — muBepcus (ct. 68), BpemutenbcTBo (¢T.69 YK). [6, C. 79-
80]

Hemuoro uHo# mpencTaBisieTcsi cUCTeMa TaKuX MPECTYIUIeHUW, npeactaBicHHas A.A.MrHatbeBbiM
(cormacio YK YCCP). B ocHOBe ee MOCTpOCHHsS OH OOOCHOBAaHHO BBEI HEIOCPEACTBEHHBIH OOBEKT
nocsirarenbeTBa. CucTeMa UMena CleayoImui BU:

1. Ocobo omacHble TOCyIapCTBEHHbIE MPECTYIUICHHUS, TMOCATAIONINE HA TOCYAapPCTBEHHYIO
HE3aBUCHMOCTb, TEPPUTOPHAIBHYIO HEIIPUKOCHOBEHHOCTh WiH BoeHHYIO Moulb CCCP. K HuM otHOCATCS:
m3meHa Poamne u mmuonax (cratem 56, 57 YK VYCCP). 2. Ocobo onacHble TOCYIapCTBEHHEIC
MPECTYIUIEHUS, TocsTaroniie Ha nonutudeckyto ocHoBy CCCP: TeppopuCTHUECKHN aKT W aHTHCOBETCKast
armranusl W Tpomaragga (craten 58, 62 VK). 3. Ocobo omacHbIe TOCYIapCTBEHHBIC IPECTYTUICHHUS,
rocsiraronie Ha ’KoHoMmmueckyro cuctemy CCCP: muBepcust m BpemutenbcTBO (ctatbm 60, 61 YK). 4.
Oco00 omacHble TOCYAapCTBEHHBIE MPECTYIIICHHS, IMOCSTAIONME HAa MHUP M MHPHOE COCYIIECTBOBAHHE
rOCy/IapCTB: TEPPOPUCTUYECKHH aKT MPOTHB IPEICTABUTENI MHOCTPAHHOTO TOCYyAapCTBa W MpomaraHia
BoWHEI (cTtathu 59, 63 VYK). 5. OpranuzanvioHHas NeSATEIbHOCThH, HaIlpaBJeHHAs K COBEPIICHHIO 0C000
OTIACHBIX TOCYIAPCTBEHHBIX MPECTYIUICHUH, a PaBHO YYaCTHE B aHTHCOBETCKOM opranu3anui (cT. 64 YK). 6.
Oco00 omacHblE TOCYZapCTBEHHBIE TPECTYIUICHHA, COBEPIIEHHBIE MPOTHB [APYroro TOCyAapcTBa M
tpyasuuxcs (ct. 65 YK). [7, C. 9-10]

C.B.[lpsikoB Takue mpecTyruieHus (¢ yueroMm mosokeHnid YK Poccuiickoit @enepanun) aeaut Ha
cienytomue Bunsl: 1. [Ipectymienus, mocaramone Ha BHEIIHIOW 0€30MacHOCTh: (TOCyAapCTBEHHAs H3MeHa
(ct. 275 YK); mmmonax (ct. 276 YK); pasriamenue rocynapcTBeHHOH Taiinbel (cT. 283 YK); yrtpata
JOKYMEHTOB, COJEpPXAalINX TOCyAapcTBeHHYIO TaiiHy (cT. 284 VK)). 2. Ilpectymienus, nmocsraonme Ha
BHYTPEHHIOIO0 0€301acHOCTE: (IIyOJIMYHBIC TPU3BIBEI K OCYIIECTBICHUIO SKCTPEMUCTCKON JEATENbHOCTH (CT.
280 YK); B030y>x1eHNE HEHABUCTH JIMOO BPaXXbl, @ pAaBHO YHI)KEHHE YEIOBEUECKOTO JOCTOMHCTBA (CT. 282
YK); oprammzamus 3KCTPeMHCTCKOTO coobmectBa (cr. 282-1 VYK); opranmzanus AesSTEIBHOCTH
dKCTpeMucTCKod opranm3aruu (cr. 282-2 VYK); mocsrareiasCTBO Ha XU3Hb TOCYJAapCTBEHHOTO HITH
obmectBeHHOTO mMestens (cT. 277 YK); HacHIBCTBEHHBIN 3aXBaT BIACTH WM HACWIBCTBEHHOE yIACpKaHWE
Brmactd (ct. 278 VYK); Boopyxkenusri marex (cr. 279 VK). 3. IlpectymieHus, mocsraromuye Ha
AKOHOMHYECKYI0 Oe3omacHoCTh: (muBepcust (cT. 281 YK)). [2, C.31-32]

KomnmexktnB aBTOpOB y4eOHMKA, MOJATOTOBIEHHOTO COTPYyIHWKaMH Kadenphl yTOJOBHOTO TIPaBa,
nporecca ¥ kpumuHaucTHkd OHY um. .11.MednukoBa, Bce MPECTYIUICHUS TPOTHB OCHOB HAIIMOHATHHOM
0e30macHOCTH YKpauHBI C y4ETOM OCHOBHOTO HEMOCPEACTBEHHOIO OO0BEKTa KaKJOT0 M3 MPUBEACHHBIX
MPECTYIUICHUH KiIaccuUUUMPYIOT Ha cienyrouiue Buabsl: 1. IIpecTymienus, mocsramoouye Ha BHEIIHIOO
Oe3onacHoCTh YKpauHbl: rocyaapctBeHHast u3mena (ct. 111 YK), mmuonax (ct. 114 YK). 2. IIpectynnenus,
MOCATAIONINE HA TOJIMTUYECKYI0 CHUCTeMYy YKpauHBI: ICHCTBHs, HalpaBlICHHbIE Ha HACHJILCTBEHHOE
WU3MEHEeHUe MO0 CBEpKeHHE KOHCTUTYIIMOHHOTO CTPOS MJIH 3aXBat rocyaapcTBenHoi Binactu (ct. 109 VK),
MOCATATENbCTBO HA KU3Hb FOCYJapCTBEHHOT0 MK odmectBenHoro aesatens (ct. 112 YK). 3. [pectyrienus,
MOCATAIONINE HAa SKOHOMHYECKYIo cucteMy Ykpaunbl (ct. 113 YK). 4. Ilpectymienus, nocsraonme Ha
TEPPUTOPHANBHYIO IIEIOCTHOCTh W HEMPUKOCHOBEHHOCTh YKPAWHBI: MOCSATATEIHCTBO HA TEPPUTOPHAIBEHYIO
IIETIOCTHOCTh M HEMPHUKOCHOBEHHOCTHh YKpauHs! (cT. 110 YK) [3, C. 10].

C ydJeTroM IIOJIOKEHUH NEeHWCTBYIOMIETO YTOJIOBHOTO 3aKOHOAaTenhcTBa YKpawmHsl H.M.XaBpoHOk
KJIacCU(HUIIPYET TaKKe MPECTYIICHUS Ha CIeIyIOIINe TPYIIIbL:

1. [IpoTHB OCHOB HAITMOHAIBHOW OE30ITACHOCTH B TIOJUTUYIECKOM cdepe: AeHCTBUS, HallpaBJIeHHbBIC Ha
HAaCWJIbCTBEHHOE W3MEHEHHE WM CBEp)KEHHE KOHCTHTYIIMOHHOTO CTPOS WJIM 3aXBaT TOCYNapCTBEHHOI
Bracty (ct. 109 YK); mocsrarenscTBO Ha TEPPUTOPHATBHYIO IIEIIOCTHOCTh ¥ HEIIPUKOCHOBEHHOCTE Y KPAWHBI
(ct. 110 YK); mocsiraTesnbCTBO Ha KU3Hb TOCYAapCTBEHHOTO WK obmecTBeHHoro aesarens (ct. 112 VK). 2.
[IpoTuB OCHOB HalUMOHANBbHOW Oe30macHOCTH B  HWHGOPMALMOHHOW, HSKOHOMHYECKOH, Hay4HO-
TEXHOJIOTHUECKOW U BOEHHOH cdepax: rocynapctBenHas uzmena (ct. 111 KK) mmmonax (ct.114 KK). 3.
[IpoTuB OCHOB HAIIMOHAJILHOU 0€30MACHOCTH B AKOHOMUYECKOW U BoeHHOM chepax (ct. 114 YK). [8, C. 243-
271]

B nipennioxxeHHO# cucteMe npecTymieHni MPOTUB OCHOB HALIMOHAIBHOM 0€30M1aCHOCTH, B OTIIMYHUE OT
NpeIbIAYIINX, B KaXAOM OTACIBHOM BHJE (TpYyNIe) MPECTYyIICHUH HECIOXHO YCMOTPETh KOMILIEKCHI
HETIOCPEACTBEHHBIX OOBEKTOB, XapakTepHBIX B KadeCTBE TaKOBBIX [UIA KaXXIOTO IPECTYIUICHUS
cooTBeTCTBYyIomEeTo BHAa. llomoOHas KOHKpeTH3amus HEMOCPEICTBEHHBIX OOBEKTOB B TaKOH CHCTEME
MO3BOJIAET HATJISITHBIX 00pa30oM ONpeAeuTh KPYT HEMOCPEACTBEHHBIX WITH aIbTePHATUBHBIX OOIIECTBEHHBIX
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OTHONICHWH, TOTEHIHAIHHO ITOMANAIONMX B OMNACHOCTH IIPEAIOJIaraéMOro IMoCsSTaTeNbecTBa. VHBIMH
CIIOBAaMHU HAJIMYHE TaKUX TPYII OOMIECTBEHHBIX OTHONIEHWH BO MHOTOM 3aBHCHT OT COOTBETCTBYIOIIMX
JIOKAJIBHBIX UCTOYHUKOB OMTACHOCTH, KOTOPBIE B CBOIO 0Yepes M (POPMHPYIOT TaKHe OOBEKTHI.

CoOTBETCTBEHHO, MPEICTABICHHBIE OOBEKTHl KAXKAOW W3 TAaKUX TPYHN MPECTYIUICHHA MOXKHO
paccMoTpeTh B KadecTBe BakHEHIMX chep (GyHKIIMOHWPOBAHUS TOCYAApPCTBA, KOTOPBIE OBLTH B3SATHI IMOA
oxpany 3akoHOM YkpawHbsl «O0 OCHOBax HAIMOHATLHOM Oe3omacHOCTH YKpawHbD oT 19.06.2003T. (mamee
3aKo0H), a 3TO 00CTOATEIHCTBO, B CBOIO 0YEpe/lb, HAMOOJIEE YETKO OTPakaeT CYITHOCTh TAKUX MPECTYIICHHH.

TakuM 00pa3oM, TPEJCTABICHHBIC ABTOPUTETHBIC MHEHHUS O BO3MOXKHBIX BHUAAX HCCIIETYyEMBIX
MOCSITaTeNIbCTB, YKa3blBaCT Ha HAIWYUE [EIOr0 psjga JUCKYCCHOHHBIX TMOJIOKCHUH, Kacaromuxcs
COOTBETCTBYIOIICH KIIaCCU(DUKAIIUU TAKUX MPECTYIUICHUH.

B neiicTByromeM yrojioBHOM 3aKOHOMATENbCTBE, a Takke B 3akoHe YkpaumHbl «OO0 oOcCHOBax
HaI[MOHAJIHHON 0€30MacCHOCTH YKPaWHbD KaKHe-TH0O MOJIOKEHUS O KITacCU(UKAIUY PECTYTIUICHUH TPOTUB
OCHOB HaIIMOHAJIEHOM 0€30TaCHOCTH, K COXAIICHUIO Takke OTCYTCTBYIOT. [Ipu aTom, B 1 1., u.1 1.8 3akoHa -
«OCHOBHBIC HANpaBICHHUS TOCYNAapPCTBCHHOH IIOJIMTUKKA TI0 BOMIPOCAM HAIMOHAIBHOW O€30macHOCTH
3akoHa, pedb HIET O TOM, YTO C YYETOM TE€OIMOJUTHYECKOW M BHYTPEHHEH OOCTaHOBKH B YKpawHe
NEeSTeIbHOCTh BCEX TOCYJApCTBEHHBIX OPraHOB [OJDKHA OBITH COCPENOTOYEHAa Ha MPOTHO3UPOBAHUM,
CBOCBPEMEHHOM BBISBJICHUH, NPEAYNPEKICHNN W HEUTpaTU3alliid BHEIIHUX H BHYTPEHHHUX YIpo3
HaIlMOHAIHHOU 0€30TacHOCTH. ..[9]

CoOTBETCTBEHHO, 3aKOHOAATENh B 3aBUCHMOCTH OT BHYTPEHHHX WM BHEUIHHX WCTOYHHUKOB
OTIACHOCTH HCIIOJIB3YET CMBICIIOBYIO CBSI3KY «BHEITHHE — BHYTPEHHHUE» YTPO3BI B KOHTEKCTE C PEabHOM HITH
MOTEHIIMAIBHON  yTpO30H  dJIeMEeHTaM OE€30MacHOCTH TOCYJapCTBa:  KOHCTHUTYHHOHHOMY  CTpOIO,
CYBEPEHHUTETY, TEPPUTOPHUATHLHON IETOCTHOCTH MIIM HEMTPUKOCHOBEHHOCTH (11.3 ¢T.3 3aKoHa).

CrnenoBaTelbHO, B OOBEKTHBHOW  JICKCTBUTEIILHOCTH  WCTOYHHUKH  yrpo3  MOTYT  OBITh
CKOHIICHTPUPOBaHBl ~ KaK BHYTPU TOCyIapcTBa (OCYIICCTBIEHHWE HE JICTUTUMHOM CMEHBI BJAacTU -
rOCy/IapCTBEHHOTO TIEPEBOPOTA), TaK M 3a ero npeaenamu (GpoTocreMKka BOEHHBIX 00BEKTOB TOCPEICTBOM
KOCMHUYECKOTO CITyTHHKAa HHOCTPAaHHOTO TOCynapctBa). Takoe 0OOCTOSTENHLCTBO yKa3blBaeT Ha TO, YTO
HaJIMYUE TaKUX PA3HOBEKTOPHBIX MCTOYHUKOB YIpO3 TEM WM MHBIM O0pa3oM, B TOW WJIM WHOW CTEICHU
MOTYT TOBJIHATh B KOHECYHOM HTOTE HAa NPUYMHEHHUE YIIepOa roCyAapCcTBY, a, COOTBETCTBEHHO, OyIyT
HaXOJWUTHCS B HETIOCPEICTBEHHOW CBSI3U ¢ NMPUYMHEHHEM yIepOa HaIlMOHAJIbHBIM HHTEpecaM. B cBs3u ¢
3THUM MOXKHO TIPEATIONIOKNTH, YTO YyTPo3a, CYIIECTBYIONAs BO BHEITHEHW 0E€30MacHOCTH — CITIOCOOHA TOCATaTh
OTHOBPEMEHHO M Ha BHYTPEHHIOIO 0E30MacHOCTb, TaKXKe KaK M BHYTPEHHSAS yrpo3a MOXKET NPHUBECTH K
ociabieHuo BHelHell Oe3omacHocTH. COOTBETCTBEHHO Ji€JIEHHE Ha TakKHhe BHILI 0€30I1aCHOCTH,
0e3yCIIOBHO, SIBIIIETCS BEChMa M BEChMa YCIIOBHOM. . ...

B manHOM citydae, 3aKOHOJATENb, MIPU3HABAs HATMYNME BHYTPEHHUX W BHENTHUX YIPO3 HAIIMOHAIBHOM
0e30MacHOCTH B IIETIOM, KOCBEHHO WIIM Ja)K€ HEMOCPEACTBEHHO IPEAIoiaraeT 3alluTy HalMOHATHHOU
0€e301MacHOCTH KaK BHYTPH CaMOT0 TOCYIapCTBa, TaK M 3a €To MpeleiIaMH, TO eCTh - PeUb UAET O BHYTpEeHHEH
Y BHEIIHEH 0€30I1acCHOCTH TOCYIapCTBa.

B 9To0#f cBS3M, TPEANONIOKHM, YTO €CIM B JACHCTBUAX BHUHOBHOTO JIMIA, XapaKTEPU3YIOUTUXCS
NpU3HAKaMU MPECTYIUICHUH, NperycMOTpeHHBIX cTathsiMu 111 wmmm 114 VK, Oyzer ycraHoBieHO
MPUYMHEHNE YyIIepOa TONBKO BHYTPEHHEH O€301acHOCTH, a BHENIHAS O€30MacHOCTh NpPU STOM HE
MOCTpaJaeT, TO, MOJNydYaeTcs, TaKoe JUI0 HE JOJKHO IMOHECTH OTBETCTBEHHOCTH 3a COBEPIICHHOE
MpeCTyIUIEHHE. .. ?

W Haob0poT, eciu MoCATaTeNIbCTBO HA JKU3HBb TOCYIApCTBEHHOTO JesATeNs OyNeT OCYIIECTBICHO
WHOCTPaHHBIMU TPaKIaHAMM, TO ATO HE 3HAYUT, YTO TAKOE MPECTYIUIEHHE TIOCATAET TOJIBKO Ha BHYTPEHHIOIO
0€e301acHOCTb, YYUTHIBAsI TO 00CTOSITENIBCTBO, YTO YTPO3a B TAKOM CIydae BO3HHUKIIA N3BHE.

BesyciioBHO, CIIOXKHO TIPEACTABUTh, YTO TOAOOHBIH yIIepd MOXET ObITh MPUYWHEH UCKIFOYUTEIHHO
TOJIBKO BHYTpPEHHEW 0e301MacHOCTH, HECMOTPS Ha TO, YTO BHJIOBBIM OOBEKTOM, O YeM OyZeT CKazaHO Jajee,
TaKUX TMPECTYIUICHUU SBISIETCS BHYTPEHHSS 0€30MacHOCTb, TAKUMH IEHCTBHSIMH OJHOBPEMEHHO MOXET
ObITh IpUUMHEH yIiepO U BHeIIHel 0e30macHOCTH. Takke Kak M B Cllydae e€ciH JKe, HalmpuMmep, TpaKIaHuH
YKpauHbl, OCYIIECTBISISI cOOp M Iepenady ceKpeTHOW MH(OpMalui WHOCTPAHHOMY TPaKJaHHHY, CBOMMH
JNEHCTBUSIMH MOXKET IPUYMHHUTH BPEJ] HE TOJILKO BHEIIHEH, HO M BHYTPEHHEH 0€3011acHOCTH.

[IpencraBieHHbIC MONOXKEHHUS 3aKOHA CBUJACTEIBCTBYIOT O TOM, YTO YIPO3bl MOTYT UCXOAMTH Kak
W3BHE, TaK W BHYTPH TOCYJapCcTBa, a HAIMOHAIbHAs 0€30MacHOCTh — €lWHA W HejenuMa. [loatomy, amns
3aKOHOJIaTeNsl HE MMEET OCO0Oro 3HAYCHUs, KaKhe BHJIBI OE30MacCHOCTH TOCYJIapCTBa IOJBEPraroTCs
OoJbIllel OMACHOCTH: BHYTPECHHSS WM BHEIIHSS — TJIABHOE 3]IeCh TO, YTO OCHOBHOH OIAaCHOCTH
MOJIBEPrarTCs ero GyHIaMeHTaIbHbIC HHTESPECH.

Takoe 00CTOSTENHCTBO, TaKXKE JAa€T BO3MOXHOCTh, B ONPEICICHHOM CMBICIIC, YCTAHOBUTH KPYT
AJIEMEHTOB, CHOCOOCTBYIOIIMX MMO3HAHUIO MPHUPOJBI, CTPYKTYPBI 0€30IaCHOCTH TOCYIapCTBa, KaK 00BEKTa
HallMOHAIBHOUW Oe3omacHocTH. Tak, HampuMep, eciii Obl 0€30MMacCHOCTh TOCYIapCTBA BO3MOXKHO OBLIO OBI
M300pa3nuTh CTPYKTYPHO, TO OHA MMeNa OBl CIIEAYIONMINI BI/: MO0 BEPTHUKAIH PACIIONATAINCh OBl €€ SJIEMEHTHI
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(6e3omacHOCT,  KOHCTUTYIIMOHHOTO  CTPOSl, CYBEpPEHHTETa, TEPPUTOPUAIBHON  IIEIOCTHOCTH U
HEMPUKOCHOBEHHOCTH), & 10 TOPWU30HTAIM, COOTBETCTBEHHO, OBUIM OBl PACIIONOKEHBI €€ BHYTPEHHSS U
BHENTH:S1 0€30MaCHOCTh, KaK Pa3HOBEKTOPHBIE, HO IMPH 3TOM OJHOYPOBHEBBIE OOBEKTHI YTOIOBHO-TIPABOBOU
OXpaHsbI.

Takum o6pa3zom, mpeAcTaBIeHHBIH MEXaHW3M YCTAaHOBJIEHHS BUAOBBIX OOBEKTOB B NaHHOW cdepe
JlaeT BO3MOXKHOCTbH KJIACCU(HUITMPOBATH PacCMaTpUBaeMble MMPECTYTIICHHS Ha OTEIbHbIE BHIBL.

C yuyetroMm c(hopMyIHPOBaHHBIX paHEe MOJOKEHUH W B 3aBUCUMOCTH OT MCTOYHHKOB yrpo3 OCHOBaM
HaIMOHAJILHON 0e30MacHOCTH YKpauHbl, YCIOBHO, CHCTEMa MPECTYIUICHHH MPOTHUB OCHOB HAIIMOHAIBHON
Oe3onacHocTd  YKpauHbl uMena Obl cnenytoumid Bua: 1) Ilpectymnenus, nocsraiomuye Ha BHyTPEHHIO U
SKOHOMHMYECKYIO 0€30MacHOCTh TOCYAapcTBa: JACHCTBHS, HANPABICHHBIC HA HACHJILCTBEHHYIO CMEHY HIIU
CBEp)KCHHUE KOHCTHUTYIIMOHHOTO cCTposi JuOO Ha 3axBaT rocygapcTBeHHoi Biactd (cr. 109 VK);
MOCATAaTENbCTBO Ha TEPPUTOPUAIBHYIO LIEIOCTHOCTh M HENPUKOCHOBEHHOCTh YKpauHbl (cT. 110 VYK);
MOCSITaTeIbCTBO Ha )KU3HB TOCYIaPCTBEHHOTO Wi obmiecTBeHHoro aestens (ct. 112 YK); nusepcus (cr.113
VK). 2) Ilpectynnenus, nmocsraiomye Ha BHEITHIOI 0€30MacHOCTh TOCYAapCTBa: TOCyIapCTBEHHAS H3MEHA
(ct. 111 YK); mmmonax (ct. 114 YK).

B 5701 CBSI3M MOKET BOZHUKHYTH BIIOJIHE €CTECTBEHHBIN BOIPOC - TOYEMY HMEHHO 3TH OOIIECTBEHHO
OTIACHBIE AESHUS MOXHO OTHECTH K yKa3aHHBIM BHJaM IMPECTYIUIEHUH M, KaKue KPUTEPHH CIIOCOOCTBYIOT
JIEJIEHUI0 PAaCCMaTPHUBAEMBIX IPECTYIUIEHNH Ha TaKUe TPYTIITbI?

YcranoBneHne TMOMOOHBIX TPU3HAKOB, BO3MOXKHO, TIO3BOJHUT 0Oojiee YETKO pa3rpaHU4HTh
MPECTYIUIEHUSI TMPOTHUB BHENIHEH O€30MacHOCTH OT, HampuMep, MPEeCTYyIUIEHHH NpPOTHB BHYTPEHHEH
0€e301acHOCTH, a TaK)Ke OT APYIUX BHAOB IPECTYTUICHHH.

1. Hanuuue wunu omcymcmesue unocmpannozo aopecama. llpecTymneHusi MPOTUB BHEIIHEH
0e30IacHOCTH TOCyAapcTBa, B OOJBIIMHCTBE CIIyYyaeB, XapakTEPU3YIOTCS HaJMYUEM WHOCTPAHHOTO
azpecarta, TO €CTh HAJIMYMEM COOTBETCTBYIOIICH CBS3M CyOBEKTa TAKHX HPECTYIUICHHH C WHOCTPAaHHBIM
rOCyJapcTBOM, MHOCTPaHHOM OpraHu3alieldl WIM MX NPEACTAaBUTENSIMU B OCYLIECTBICHHH BpakacOHON
NESTENBHOCTH IPOTUB Y KPAUHBI.

B oroit cBs3u, mone3Hoi sBusercs mno3unus, uznoxeHHas JI. WraarteeBbiM. Tak, cormacHo
YTBEp)KACHUSAM HCCIEA0BATENs, MPEACTaBIACTCS eecO00pa3HbIM HE YKa3bIBaTh Ha TO, YTO BpakaeOHas
NesTeNbHOCTh, MNPOBOAMMAs ajpecaTaMd W3MEHBI, HampaBlieHa B YyIIepO BHEIIHEH Oe30macHOCTH
rocyJzapcTBa. A eCiH OHa BENETCS B yIIepO BHYyTpEeHHEH 0€30IacHOCTH (HaIpUMED, YCTPAaHEHUE HEYTOTHBIX
TOCYy/IapCTBEHHBIX JesTeNeil), Toraa 9To ke, He OyAeT W3MEHBl CO CTOPOHBI Tpa)KTaHWHA, KOTOPBIHA
BBITIOJTHSIT 33JTaHAe WHOCTPaHHBIX opranu3anui? [10, C. 16-17]

B namHOM ciydae HeoOXoanMo oOpaTWTh BHHMAaHHE Ha TO, YTO, €CJIM BHHOBHOE JIUIIO COBEPIIAJIO
MOCSTaTEIbCTBO HAa YKA3aHHBIX JIEeATENEH He M0 33JaHHI0 MPe/ICTaBUTeNell HHOCTPAaHHBIX OpraHu3anuil (To
€CTh yrpo3a Obl HE WMeJla WHOCTPAHHOTO anpecaTta), a 000co0ieHHO (0e3 CBS3M ¢ WHOCTPAHHBIMHU
MIPEACTABUTEISIMHI), TO TaKWe ACHCTBUSA JOJDKHBI OBITH KBanmuduimpoansl mo cT. 112 YK. 3mecs umeer
MECTO TpECTyIUICHHE, NOCATalollee Ha BHYTPEHHIOW 0e30macHOCTh TocyaapctBa. OpHako, B Halel
CUTyallil, TpPa)XTaHWH OCYIIECTBIAN MOCITaTENbCTBO Ha TOCYJapCTBEHHOTO JAEATENs IO 3aJaHHI0
MHOCTpaHHOM opraHu3anui. COOTBETCTBEHHO, PEUb HJIET O MOCATaTeNbCTBE HA CYBEPEHUTET rOCYAapCcTBa -
OOWH W3 BJIEMEHTOB BHEUIHEeH Oe3omacHOCTH YkKpauHbl. lIpum 3TOoM yrposa mcxoauia HW3BHE (3aaHue
OCYILECTBISUIOCH MHOCTPAHHBIM aJIpecaToM), TAe TpakAaHWH YKpauHbl JIEHCTBOBAI BO HCIIOJHEHHE
MOJTYYEHHOTO 3a7aHusi (MMENI0 MECTO CBSA3b C MHOCTPAHHBIM aapecaToM). [losTomy, neicTBUS rpakaaHuHa
VYKpanHbl TO[UIeKAT KBAIM(HUKALMKA MO COBOKYITHOCTH IpPECTYIUIEHWH, mpeaycMmoTpeHHbix cr. 111 VK
(rocynmapcTBeHHast u3MeHa B (opMe OKazaHHsI TOMOIIU B MPOBEJCHUN TTOAPBIBHOW JEATEILHOCTH MPOTHB
Ykpaunnnl) u cT. 112 VK.

2. Bexmop yepo3swi. Tak, paccMaTprBasi MPECTYIUICHUS, TIpeaycMoTpeHHbIe ctaTthamu 111 n 114 YK B
KadecTBE OOIECTBEHHO OMACHBIX ESHWI MPOTHB BHEUTHEW 0E30MacCHOCTH, TEM CaMBIM IMOJIpa3yMeBaeM TO
00CTOSITENECTBO, YTO yTPO3a OT OCYIIECTBICHHS yKa3aHHBIX MPECTYIUICHWH HCXOTUT W3BHE, TO €CTh OHA
MPUCYTCTBYET 3a TMpeAesiaMH TPaHWIl TEPPUTOPHH YKpawWHbBI, a, CIIEOBATEIbHO, CYIIECTBYIOMIAs W3BHE
yrpo3a HampaBjieHa TOJBKO Ha YKa3aHHBIM OOBEKT - BHENIHIOI O€30macHOCT, YKpawHBL. Kak
noguepkuBaercs B aucnosnuusax cratei 111 u 114 YK, yrposa Ge3onmacHOCTH cBsizaHAa C AEATEILHOCTBIO
WHOCTPaHHBIX TOCYAApCTB, HWHOCTPAHHBIX OpraHu3aluil WiauM ux mpexacraButenell. I[lpumyem, cruemyer
YCTaHOBUTb, YTO CYLIECTBYIOIIAs H3BHE YIrpo3a HampaBlieHa HENOCPEICTBEHHO HAa JaHHBIH OOBEKT -
BHEIIHIO Oe3omacHOCcTh YkpauHbl. CreoBaTeNbHO, MPHU COBEPLICHUW JIeSTHUH NPEeIyCMOTPEHHBIX
cratesimu 109, 110, 112 u 113 YK, peusr umer, B OoJdbLICH CTENEHH, O HATUYMHM BHYTPEHHEH Yrpo3bl,
HaTpaBICHHON Ha BHYTPEHHIOIO WIIM 3KOHOMUYECKYIO 0€30MacHOCTh Y KpauHbI.

Takum o0pa3oM, mpenjokeHHas BepCHs O HAIWYMK TAaKUX BHUIOB IPECTYIUICHWH MPOTHB OCHOB
HAIlMOHAJIbHON 0€30MacHOCTH, Aae€T BO3MOXKHOCTH NPEACTABICHUS O BEPOSITHOW HMX KiIacCH()UKAUM Ha
oTnenbHBIE BUABL. OAHAKO, ClemyeT MOMYepKHYTh, YTO TAKOE€ pa3/esIeHHe SBIIETCS BECbMa YCIOBHBIM U
JOCTAaTOYHO «CBIPBIM», YTO, BHE BCSIKOTO COMHEHHs, TpeOyeT majgpHeimeli HOPMOTBOPUYECKOM
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JOTIOTHUTEBHOW paboTHI, HANpaBJICHHOW Ha YCOBEPIICHCTBOBAHHME TAaKOW CHCTEMBI TPECTYIUICHUH, W,
CJIEIOBATEIHHO, TAKUE MTOJIOKEHNS HYKIAlOTCS B JTONOJHUTEIFHOM YTOUHEHHUH.
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K Bomnpocy o kiaccupukannm npecTtynjieHuid NpoTuB OCHOB
HAIMOHAJIbHOM 0€30MacHOCTH Y KPauHbI

YysakoB Ouier AHaTo1beBUY, e-mail: anyuta@te.net.ua
Onecckuii HalMoHaIbHbINA yHUBEpcUTET MMeHU U.M1.MeunukoBa, YkpanHna

AnHoTamusi: B cratee wucciemyeTcs mpoOiieMa OMpENeIeHHS TMPECTYyIUICHHH TIPOTHB OCHOB
HAIlMOHAJbHOM 0e30macHOCTH YKpauHbl B KOHTEKCTE YTOJIOBHOTO IIpaBa M B COOTBETCTBHU C
nojoxeHusiMi  3akoHa YkpamHbl «OO0 OCHOBax HalUUMOHAIBHOW Oe30macHOCTH  YKpauHBI".
AHanu3upyroTCs aBTOPUTETHBIE MHEHMsI W3BECTHBIX HCCIIEHOBAaTENed IO MOBOAY KiacCU(UKAIUK
IPECTYIUIEHUH HCCIeAyeMOoro Bua. ABTOP NPUXOIUT K 3aKJIIOYEHUIO, YTO 3aKOHOAATEIb, IPU3HABas
CYLIECTBOBaHNE BHYTPEHHUX U BHEIIHUX yrpo3 HALIMOHAIBHOW 0E30MacHOCTH B LIEJIOM, KOCBEHHO HMJIH
Jake MpsIMO MpeycMaTpUBaeT 3allUTy HallMOHAIBbHOM 0€3011acCHOCTH KaK BHYTPHU I'OCYIapcTBa, TakK U
BHE €r'0, YTO II03BOJIIET pacCMaTPUBATh BHYTPEHHIOIO U BHELIHIOI 0€30I1aCHOCTh IOCYAapCTBa.

KurouyeBble ci10Ba: TOCY/IapCTBEHHAs 0E€30MAaCHOCTh, KIACCHU(UKAIUS, THIIBI 00BEKTOB, BHYTPCHHUC-
BHEIIIHUE YTPO3bl, WCTOYHHWKH YTPO3 HAIMOHAIBHONH O€30MacHOCTH, MPECTYIMHOCTh, KPUTCPHH
KJIacCH(UKAITHN.
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Anomalies in the Law
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Abstract: The article considers the problems of the origin and existence of anomalies in the law. The structure of the
anomalies in the legal field of Ukraine, convincing evidence of the role of the legal phenomenon among the defining
features of modern society and the methods of conversion activities at risk in one of the most important catalysts for
progress. Anomalies in the law reflect the internal contradiction of the legal structures both deterministic phenomena.
Any physical, biological and social processes are a combination of opposites. Everything that exists in the world, has its
antithesis: the light struggles with darkness, substance is opposed to antimatter, death comes after birth. These
interdependent opposites are in harmony and can therefore be overcome by the birth of a new opposite. Anomalies in
the law can be seen:in legal consciousness, in legal proceedings, in the standard-setting activities.

Keywords: substance of the law, deformations of legal consciousness, lawmaking's anomalies, anomalies in legal
realization, anomalies in legal behavior.

CyuacHuii eTant pO3BUTKY YKpaiHu MOB’s3aH 3 pe)OpMOI0 CYCHIIBHUX BiTHOCHH 1 3aTBEPKEHHIM
HOPMAaTHUBHO-NIPABOBUX CTAH/IAPTIB MpaB JTOJAWHH U rpoMaasHuHA. [[i HOpMaTHBHI CTAaHIAPTH € 3BHYAHUM
MacimTaboM BUMIpY CYCHUIBHHX BiZHOCHH Y INPaBOBHUX CHUCTEMaxX CYYaCHHUX LMBUTI3ALliHUX Iepkas.
[IpoBeneni B Hamrii Kpa'l'Hi I[CMOKpaTHqu MIEPETBOPCHHS CYTTEBO 3MIHMIU MpaBoBY CBIJIOMICTB SIK
TpOMajsiH, TaKk 1 CyCHiIbCTBa B LIlJ'IOMy, mo 0co0IMBO Bmo6pa31/moc;1 Ha CTaHl Ta PO3yMiHHI IpaBa,
3aKOHHOCTI, TPaBOTIOPSIKY, NpaBOTBOPYOI TampaBopealizaliiiHiid isuTbHOCTI, MIPaBOBOi KYJIbTYpH, MpaB i
cBOOO/ IIOAWHU i TPOMAASTHUHA.

TOMyBce OiBIIOT aKTyanLHOCTiHaGyBae MONIYK HOBUX IIOSICHEHh HETaTUBHHUM COIAIbHAM
mpoliecam 1 sSIBUIIAM, 110 iICHYIOTb Y CyCHlJ‘IBCTBl i croco0biB ix YCYHEHHS. Y 383Ky 13 UM aKTyam3yeTbc;1
npobnemaruka aedopmarii B TPaBoOBOMY moJti. Mixk TUM, y IOPUINYHIN JiTepaTypi BIACYTHS YiTKA TO3HIIIS
MIOJOTUTAHHSI ITPO TOHSTTS aHOMAJIK Y Mpasi.

Konnemnmito nocmimkeHHs MOHITTS «aHOMaliid y mpaBi» HEOOXiIHO 3aCHOBYBAaTH BHXOISIYU C
3arajJbHOIO IMOHSTTS aHOMaJii, ¢ aHoMalii - e (eHOMEHH, BHIIJICHI i3 3arajbHOr0 KOHTEKCTY JFOACHKOT
TNCHXIKH BHACIIIOK IXHEOrO CEPHO3HOrO BiAXW/ICHH: (y Ty a00 iHIIy CTOPOHY) BiJ HOPMH, HOPMAIBHOIO
MICUXIYHOTO CTaHy. Yce BUXIJHE 32 «paMKH 3BHYAHOTO» MOYKHA IO-IHIIOMY Ha3BaTH BHXOJIOM 3a «MEXi
HopMmmy. [lepenbavaeTbes, 0 B IUX MeXax MepeOyBalOTh HE OJIHE, a AKECh YHCIO CTaHiB, KOXKHE 3 SAKHX €
OLTBIII-MEHTIT «HOPMAJLHUMY BUPAKCHHSAM 3BUYAHUX MTCUX0(I3MIHUX QYHKITIH OpraHi3My.

CripoOyeMo pO3TIISIHYTH iHTEpIpeTalilo MOHATTA aHOMaJlild y TpaBi yepe3 Taki MOHATTS K HOpMa,
aHoMaJIis, IaToJIOTis.

VY 1opuanuHiil JniTepaTypi BiICYTHS 4YiTKa MO3MILIA IIOJO0 MOHATTS aHomanii. [IoHATTS HOpMH Ta
aHoMautii BapTO BUBOAWMTH 3 ii (PLIOCOPCHKHUX, MCUXOJOTIYHUX 1 MCUXO(i310JIOTIYHUX IHTEpIIpeTalii, y
MPOTHBHOMY BHIAJKY BCi TEOPETHYHI KOHCTPYKLii HOCUTUMYThH cxomacTuuHui xapaktep [1]. I ockimbku
HEOOXiIHEe IS HAIIOTO OCHIDKEHHS MOHSATTS aHOMalil y IpaBi po3poOiieHe MEHIIIOIOMIPOIO, a BUILJIUBAE
BOHO 3 TMOHATTS HOPMH Ta CaMHM TiCHHM 0oOpa3oM MOB’si3aHE 3 MOHATTSIM IAaTOJOTii, MpencTaBIsSETHCS
HEOOXITHUM PO3TIISTHYTH 1X JOKJIaTHIIIIE.

B muxoromii HOpMa/aHOMAis, aKIEHTH 9acTO 3MINTYIOTHCS B OiK JPYyroro €IeMeHTa, a MeXi Mik
YIIeHaMU 1i€1 AUXOTOMiT 1HOAL PO3TIAAAIOTHCS JOCTITHUKAMH K PO3MUTI [2]

Jlesiki aBTOpH pO3IIIAIAI0OTh BIAXUICHHS Y KOHTEKCTI POJIi ITpaBa B )KHTTI COLIyMY sK aehOopMaIlio
MPaBOBOI CBiIOMOCTI, IO PO3yMIi€ThCS SIK 3MiHA MOTO CTaHy, IPH IKOMY (OPMYIOTECS MEBHI pallioHaTbHI Ta
TICUXOJIOT1YHI YSBJICHHS, 3HAHHS, CY/DKEHHS, 110 TIEPEKPYICHO Bi0OpakaroTh MPaBOBY MIMCHICTH i
BHPaKAIOThCS B HETATUBHOMY BiJIHOILIEHHI [0 IIPAaBOBUX YCTaHOBOK [3].

Bce, 1110 BUXOIUTH 32 paMKH 3BUYallHOI'O, HA3MBAIOTh BUXOJIOM 32 «MEXi HOPMHU», Y PaMKax sKOT
nepeOyBarOTh HE OJIMH, a HEBH3HAYCHA KUIBKICTh ICHXIYHHUX CTaHIB, KOXKCH 3 SKHUX € OUIBII-MEHII
CHOPMAJIbHUMY» BHPAXCHHSIM 3BHYAHHUX IMCHXO(Ii3nYHMX (YHKIIH oOpraHiaMy. AHOMaJil0 y IpaBi
PO3YMIIOTB SIK PI3HOTO POy MEPEUIKOIN B IPABOBOMY PETYJIOBaHHI CYCIIJIbBHUX BiTHOCHH.

AHOMaJis y TpaBi€ BIIXWJIESHHSM BiJ 3arajlbHOI 3aKOHOMIPHOCTI, BiJl HOpMajabHOTO (POPMYBaHHS U
PO3BHUTKY CYCHIJIbHUX BiJJHOCHH, 3yMOBJICHE Pi3HUMH (pakTopamMu 00’ €KTUBHOTO Ta Cy0’€KTUBHOTO MOPSIIKY

[4].

AnoMmamii y mpaBi MaroTb 0arato MpOsBiB, ali X TUIBKH HE SK IPAaBONOPYLICHHS, OCKiTBbKH
TPaBONOPYICHHs MAIOTh 30BCIM iHIITY IPABOBY MPHPOLLY.

Mu MOKEMO POSIIISHYTH TaKH p13HOBI/I,Z[I/I aHOMaJIiil sIK: aHOMaJii B HpaBOCBl)IOMOCTl - IPaBOBMIA
HITLTI3M, TPaBOBUH ieaii3M, NMpaBOBUH iH(GAHTHII3M, NMPABOBHH IMHI3M; aHOMalii B NpaBopeamizamii -
IOPUAMYHUN KOHQIIKT, nedeKTHI ropuaudHi (GakTv; aHOMadii y IpaBOBiH IMOBEAMHII — 3JIOBKHBAHHS
MpaBoM Ta 00’€KTUBHO NMPOTHUIpaBHA MOBEAIHKA Ta aHOMalii B HOPMOTBOPYOi MisUIBHOCTI — KOMi3ii Ta
MIPOTaJINHU Y TIPaBi.
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IlepefinemMo 1m0 BHUAIB aHOMAaTiM y TNPaBOCBIIOMOCTI: TMPaBOBU HITLII3M, MPABOBHH 11€aii3M,
MpaBOBHH iHpaHTUII3M [5], mpaBOBUI HKHI3M.

IIpaBoBwii (a00 FOPUIUIHII) HITLTI3M SBJIsSTE COO0I0 HEBU3HAHHSI IPaBa SIK COIMIAIBHOI ITIHHOCTI
Ta MPOSABISETHCS B HETAaTHBHOMY CTaBJICHHI J10 TIpaBa, 3aKOHIB, IPAaBOMOPSAKY, Y HEBip i B HEOOXiTHICTD
rpaBa, 1oro MOXKJIMBOCTI, CYCIUTBHY KOPUCHICTb.

[IpaBoBwuii igeanizM BUCTyNa€ aHTUIIOJOM PABOBOTO HITIi3My i 03Ha4Yae MEpeoLiHKY mpaBa. Xoua
30BHI NMPABOBHM ifeaii3M MEHII TMOMITHHMA, HIX TPaBOBHH HITLTI3M, BIH TaKOX NECTPYKTUBHUU 3a CBOIM
Hacniakam [6].IIpaBoBuii ineanizm Ha3UBaIOTH IIe TPABOBUM (ETHLIM3MOM a00 MPAaBOBUM POMAHTH3MOM.

IIpoMiXKHUM CTaHOM TMPABOCBIIOMOCTI € TIPaBOBUH I1H(AHTIWIIZM, IO TIPEICTABIsAE COOOI0
Hec(OPMOBAHICTh i TIPOOUTHHICTh MPABOBUX MPHUITUCIB CTOCOBHO JI0 HOBUX INPABOBHX YMOB, HEJOCTaTHICTh
MPaBOBUX 3HAHb Ta YCTAHOBOK. 3r0JIOM TaKa MPAaBOCBIIOMICTh Y IOCUTh KOPOTKHHA CTPOK TPAHCHOPMYETHCS
B iHIY hopMYy, IO 3aJICKUTH BiJ] 30BHIMIHIX (paKTOPIB Ta IHAUBILyaTbHUX 0COOIMBOCTEH Cy0’ €KTa.

IIlomo mpaBOBOro MHMHI3MY, TO 1€ € HAWOULIBII THKKOW (opMoro aedopmariii mpaBOCBIAOMOCTI.
[IpaBoBMii 1MHI3M — 1€ JECTPYKTHUBHE, 0E3COpPOMHE, 3 SIBHO BUPAXECHOIO HENOOO0B’I0 (HEHABHCTIO) 0
monel, abcoNIoTHE3almepedeHHsT TIpaBa, KPUMiHAIBHO-BIIBEPTE3HEBAKAHHUTIOACHKOIO  MPABOBOIO
KYJIbTYPOIO 13araJIbHONPUUHATAMY TPaBUIAMH, BHYTPINTHIXTYXOBHHXSIKOCTEH, SKHMHUKEPYEThCSUTIOIUHA,
HeroBara Jio pas i CB0001 TpOMa/IsH.

HOpunnunnii koudbaiktr. Kondiikta nepkaBHO-IpaBoBOi cepr MAIOThH MICIle HE TUIBKU B KpaiHax,
K1 HAYTh 10 JEMOKPAaTHYHOTO PSKUMY, a i y IepKaBax BiKe 31 CTAI0I0 JEMOKPATIEIO.

Baprto 3a3HaunTH, aHOMAIT y 1IpaBi y GopMi IOPHAUNIHOIO KOHGITIKTY IOPOIKYE B3aEMO3B’ 130K MIXK
MOJIITHYHOIO BIAIOI0 1 AEp)KaBHUM YIIPABIIHHAM Ta BUSBIETHCS caMe y 3MICTi, CTPYKTYpi, Ai€30aTHOCTI
TIOJITHYHUX 1 TIPAaBOBHX IHCTUTYTIB Ta MexaHi3MiB. OOHMIBI IIi CHCTEMH MIIOTH 3 METOIO 30epeKeHHS
coliayibHOi CTabiBHOCTI Ta IHCTUTYLIOHAJIBHOTO TMOPSIKY, TOMY BHHUKAE HEOOXiIHICTH MOSICHUTH 1
BHIIPABIATH B 0YaX T'POMASH IHCTUTYIIOHATI30BaHI 3pa3KH COMIIBHO-JIOSIIFHOI MTOBEMIHKH, SIKA CTA€ IS
HUX 00’€KTUBHOIO peanbHicTIO. Lleli mpolec «osSCHEHHD 1 «BUMPaBAaHH € JETITHMALIEIO.

OpHak iCTOTHA BIAMIHHICTH MIX TOJIITHYHOIO BJIAJIOI0 1 ACP)KaBHUM YIPABIIHHIM IIOJISTAE B TOMY,
1[0 BJIaj[a B OCHOBHOMY CHMPAEThCS HA JIeTaNbHUH IPUMYC, 11€0JI0TiI0, IPaBO i aBTOPUTET, a YIIPaBIiHHI —
Ha MOTHBAIIHY CTPYKTYPY . JUSITBHOCTI, TOOTO BPAaXOBYe JIOJChKI IHTCPECH, IIOTPEOH.

Omxe, 1opuAMYHKIl KOHGIIKT sK B aHOMAriiy HpaBl JI03BOJISIE CTBEPDKYBATH, IO MPOLEC
MOJIITHYHOTOYIIPABIIHHS B JICPKaBi, 3aJI€)KHO BiJl ePEKTHBHOCTI HOTO MPaBOBUX MEXaHI3MIB, TOKIMKaHUN
3a0e3MeyyBaTi CTaH COLIaJIbHOI CTaOUIBHOCTI (IIPOTE, MOXE CHPUYMHUTH 1 HECTaOUIbHICTH), YMOBU MAJIS
peamizanii pisHux notped moneil. [lomiTuyHe ympaBiiHHA 3IIMCHIOETbCS Ha PIBHI JEepKaBHUX OpTaHiB
BIIAJH, OPTraHiB MICIIEBOTO CaMOBPSIyBaHHS, a TAaKOX MapTii, TPy THCKY, MOJITHIHUX JIIEPiB, 3ac001B
MacoBoi iH(popmarii Tomo. JlepkaBHEK yIpapliHHA — L€ CKIaJ0Ba MOJITHMYHOrO YyNPABIiHHSA, MIO
OHOYACHO TIOETHYE TOJITHKO-TIPABOBI Ta aaMiHICTpaTHBHI 3aco0u. Moro ciim po3rismaTd SK YIpaBIiHHS
CYCHUIBCTBOM Ta OKPEMHUMH COL[aJbHUMHU €lIeMEHTaMH (IpylaMH, OpraHi3alisMi, IHCTUTYTaMHt) y Pi3HUX
chepax 3 METOIO 3a0e3IeUCHHS peaizallii rPOMaJIChKUX 1 IeP)KaBHUX LIICH.

Hedexrni ropuanyni ¢aktu. B npoueci BcTaHOBIEHHS I0pUAMYHUX (PAKTIB YaCTO BUSBIAETHCA, IO
BOHHM MAalOTh PI3HOTO POy HEmoJiku, medextu. B omamx Bumaakax mi AedeKTH IMOB’SA3aHI 31 3MICTOM
IOpUIUYHOTO (GakTy (HampuKial, BiACYTHICTh HEOOXiIHOTO CTaxy), B iHIIMX — i3 30BHIIIHBOIO (OPMOIO
HOTO TIPOSABY 1 3aKpiTuIeHHS (HAIPUKIAI, AePEKT y TOKYMEHTI, IO MATBEPIIKYE cTax) [7].

Hacammnepen tpeba BH3HAYHMTH, K X IOpUAWYHI (HAKTH CIiI BBaXKATH NEPEKTHUMH, Ta SKHUMHU €
kputepii medextHocTi. B ropumuuHiii Hayi BHpo6neH0 B I(pI/ITepﬁ — }opHﬂHqu“I 1 coliampHUH.
tOpunmannii pakr e ;[eq)eKTHI/IM y TUX BUNAJKaX, KOJM HOro 0O3HAKH HE BiAIMOBINAIOTH MOJIENI, 3aKpPilIeHOT
B Trinoresi 10puauyHOi HOPMH. JIeeKTHICTE FOPHIAMIHOTO (akTy Mae CBO€IO OCHOBOIO neeKTHICTS
COLiaIbHO-IOpUANYHOI cuTyalii. JleQekTHOO CiIiJl BBaXKAaTH TaKy CUTYallito, B SIKill BiACYTHI Jesiki HeoOXiTH1
O3HaKW ab0 ICHYIOTH iHIII, HEe TepemdaveHi 3aKoHOAaBCTBOM. JledekTHi opuaudHi dhakThn — 1€ Pi3HOBHI
aHOMAaJTIH y TpaBi, TOOTO NEBHHUX BIAXWJICHb y npaBOBiﬁ cthepi. BunukHeHHS Me)EKTHOTO IOPUANIHOTO
(hakTy MOXe NPHBECTH 10 ACHEKTHOCTI TOrO HYM IHIIOTO (aKTHIHOrO CKIagy, MO0 YCKIaIHIOE
(YHKIIOHYBaHHS NIPaBa Ta BUKOPUCTAHHSI TPABOBUX 3aCO0IB 3aXUCTY MPaB Ta 3aKOHHUX IHTEpPECIB cy0’€KTIB
npasa.

Anomaii y HpaBOBiﬁ MmoBeiHIll. SIK BiZOMO, O TIPAaBOBOi  IMOBEMIHKH KJIACHYHO BiIHOCSTH
TMOBEIIHKY NPABOMIPHY # MOBEAIHKY HpoTHnpasHy. OxHak Y TpaBoBOMY OyTTi 00’€KTHBHO ICHYIOTH TaKi
TMOBE/IHKOBO-NIPABOBI BIJXHMIICHHS BiJl HOPMH — aHOMalii y TpaBi — HETHIOBI, aHOMANbHI BaplaHm
MOBEIIHKHM, SKi HE BIAMOBIJAIOTH O3HAKaM Hi BHMHATKOBO NPaBOMIpHiH, Hi BHHATKOBO NPOTUIPaBHIN
TIOBEIIHII, @ caMe: 3JIOBXHBAHHS IMPaBOM 1 00’ €KTUBHO TTPOTUTIPABHI [TisTHHSI.

31OBKMBAaHHS MMPABOM — II€ COIIAIbHO-IIKIJINBE SIBUINE, SKE BiJI0Opakae HITUTICTUYHE CTABJICHHS
ocoOM 10 TpaBa Ta TIONATAaE B HaMaraHHi Cy0’€KTa TPABOBIJHOCHH CTBOPUTH 1ITIO3iF0(BHINMICTD)
MPaBOMIPHOTO BUKOPHCTaHHS TpaBa MPH BYMHEHHI HUM YMHCHUX MisiHb CHPSIMOBAaHMX Ha MOPYIICHHS
00’ €EKTHBHUX MEX 3MIMCHCHHS ITpaBa Ta BHYTPINTHIX (CIEMiaIbHAX ) MEX 30BHIITHEOTO PO3CYY.

[Ipu xapakTepucTHLi CUTYyawii 370BXHUBaHHS MPaBOM HEOOXiHO BPaxoBYBaTH HE JIMIIE 00’ €KTUBHI
MOMEHTH — TOPYIICHHS MEX 3IiHCHEHHS Cy0’€KTMBHOTO TpaBa, a W Cy0 €KTHBHI MOMEHTH, a caMe:
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CIIPSIMOBAHICTh 30BHIITHHOTO PO3CYAy CYyO’€KTa MPaBOBITHOCHH, SKHW Oe3mocepeaHbO TIOB’S3aHUN 3i
30IACHEHHSIM IpaBa Ta IOJsirae B peaiizauii cy0’€eKTOM MpaBOBIJHOCHH Cy0’€KTHBHOIO MpaBa, TOOTO THUX
MOKJIMBOCTEH, sIKi HajJaHi oMy TTO3MTHBHHM MPABOM. 3JIOBKUBAHHSI TPABOM € COIiaIbHO IIKIIJIUBUM
SIBUIIIEM, HETaTHBHUM COIlIaIbHUM (EHOMEHOM, SKUHA BIOITpa€ pyHHIBHY pOJb, BHCTYIIA€
1HAMKAaTOpOM Jie30prasizamii cycmiibeTBa. llomMpeHicTh 3JI0BXXHUBAaHHS IPABOM CTa€ CTIHKOMO
MEPEIIKOAOI0 Ha IIISXY MOOYA0BH MIPaBOBOi Aep)KaBU i IPOMaSIHCHKOIO CYCIIIBCTBA.

3aco0oM OOMEXKEHHs 3JIOBKMBAaHHS IPABOM € 3aKOHOJABUE 3aKPIIUICHHS TaKWX KaTeropiil sk
«CYMIIIHHICTBY, «PO3YMHICTBY, «Cl'[paBeI[J'II/IBlCTL» [8].

OG’€KTHBHO NPOTHIpPABHI MiAHHA — I€ Take aHOMATbHO-TOBEAIHKOBO-NIPABOBE BiIXUJICHHS,
COTIJIBHO TIIKITHBA OBEAIHKA (i3IHOT 00 IOPUINIHOI 0COOH, IO HE MICTUTH CKIIaAy IIPABOIIOPYIICHHS,
aJie P LIbOMY BHUKJIMKAE HETATHBHY IOPHINYHY PEakLilo 3 00Ky JeprkaBu.

He Oymyun mpaBomopymieHHSM, 00’€KTUBHO IPOTHIIPABHE MisTHHS, MPUPOTHO, HE CIPUIHHSIE
opuIudHOi BignoBigansHOCTi. OCHOBHMM BHIOM JEp>KaBHOTO MPUMYCY, 3aCTOCOBYBAHUM 3a 3IIHCHEHHS
00’ €EKTHBHO TIPOTHUIIPABHOTO JisTHHS, CITY>KaTh 3aX0U 3aXKCTY, 3aX0IA MTPABOBOTO BILUIMBY, 3aCTOCOBYBAaHI 3
METOI0 BiJIHOBIEHHS MOPYIICHUX MpaB BiIHOCHO 3000B’S3aHMX 0Ci6. IXHE MpU3HAYEHHS — NPMIMHUTH
TIOPYIIIEHHS MPABOMOPSIKY, BITHOBUTH HOPMaJIbHI 3B’ SI3KM ¥ BiMHOCHHU. OO0’ €KTUBHO NPOTUTIPABHE TiISTHHS
Hefie3naTHoi ab0 MaloNiTHBOI OCOOM CHpPUYMHSE 3aCTOCYBaHHSA MPHUMYCOBHX 3aXOAiB MEIUYHOrO abo
BHXOBHOTO Xxapaktepy. (cr. 93 KpuminampHOTO KOIEKCY VYKpainn). BoHO He MoOXe BBaKaThCA
TPABOTOPYIICHHAM, X0Ya IOPHIMYHO 3HAYMMUM, OE3yMOBHO, € (BIACYTHICTH Cy0’€KTa, CyO’€KTHBHOI
CTOPOHH, a 3HAYUThH 1 CKJIAy MPaBOMOpYyIIeHHs). Hanpukian, 3amomisiHHs KON MaJIOMITHEO TUTHHOO
HE MOKHA PO3MIISIATHU SIK MIPABOTIOPYIIEHHSI, ajie IOPUIUYHE 3HAYCHHS Taka Jis Ma€ i TSArHe 3aCTOCYBaHHS
3aXO/iB IOPUIOWYHOI BIAMOBIMATBHOCTI 10 OaThkiB abo omikyHiB. Take BH3Ha4YeHHS OO’ €KTHBHO
MPOTHUIIPABHUX JiSiHb TOSICHIOETbCS THM, IO TYT Y HAsABHOCTI JHIIE OO’ €KTUBHI MOMEHTH CKJIALy
paBomnopyieHHs (00’eKT 1 00 €KTUBHA CTOpOHA). Jl0 00’€KTUBHO MPOTUIIPABHMUX i MOXKHA BIIHECTH U
TaK 3BaHiI O€3BWHHI MiSHHI, TOOTO KoM Cy0’€KT 00’€KTHBHO TPOTHUIIPABHOI MOBEIIHKH CTAaBHUTh IEPE
cOoOOI0 TIMTBKM TPABOMIPHI IT, a TO, IO BOHH HE JOCSTAIOTHCS, IMOSCHIOETHCS 1HAVBIAyaIbHUMU
0COOJTMBOCTSIMH, CYMJIIHHOIO OMAaHOIO a00 1HAMBIAYaTbHOIO CUTYAINI€0 (BUKOPUCTAHHS, 30epiraHHs Kepel
MmiABUIIEHOT HeOe3NeKH, XIMIYHMX, BHOYXOBHMX PEUOBHH TOWIO). TakuM YHMHOM, BiACYTHA CyO’€KTHBHA
CTOpOHA CKJIaTy IIPABOTIOPYIIICHHS — BUHA 0COOH, Ha SKY TOKJIAa€ThCS BiMOBI JATBHICTS [9].

TakuM 4YHHOM, MOXKHa 3pOOUTH BHCHOBOK CaMe€ IpO MPaBOBY aHOMAJIbHICTH 00’ €KTHBHO
MPOTHIIPABHUX JisiHb TOMY IO JIaHE SIBUIE MOXKHA OXapaKTepU3yBaTH SK BIIXWICHHS BiJl 3BHYAWHOTO,
BiMIHHICTb 31 3BUUAIIHUM, BIJICTYII BiJl IKOr0-HEOYy b 3aKPIMJICHOTO SBUIIA.

AHOMaii y HOPMOTBOPYOi MiSIILHOCTI. AHOMAJisSIMH B CHCTEMI 3aKOHOJABCTBA MOXKHA Ha3BaTH
Koui3ii y mpaBi i IPOTaliuHA Y paBi.

[Mepmn 3a Bce Big3HAYMMO, IO B IOPHIUYHIN JIiTEpaTypl TeMa KOJi3il TPaguIiiHO MOB’S3YEThCS 3
POOIIEMOI0 HEY3rOJKEHOCT] CHCTEMH K NPaBa, TAK 1 3aKOHOABCTBA. BueHi BeyTh MOBY PO ICHYBaHHS y
cdepi MPaBOBOTO PETYIIOBAHHS JBOX BHIIB HEY3TOJKCHOCTEH: MaTepialbHuX 1 (hopManbHUX. MarepiaibHi,
abo miaJleKTH4Hi, CYyNEepeYHOCTi B MpaBi MaloTh 00 €KTHBHY MpPUPOAY 1 MOB’s3aHi Hacammepen 3 TaKUMHU
30BHINIHIMH aHOMAJISIMH SK HEY3TOJDKEHICTh TPABOBUX IPHUIUCIB 1 CYCIHUIBHHUX BITHOCHWH, SIKI BOHHU
MOKJIMKAHI PEeryjiioBaTH, a TaKOX CYNEpPeYyHOCTI Mixk HOpMaMH TIpaBa 1 MOpaJbHHMH, peNiriiHUMHU,
3BHYACBUMH HOpMaMu Touto. opMalbHi HEY3TOMKEHOCTI — ¢ CYMepPeYHOCTi BCEPEIHHI MPABOBOI
CHCTEMH, BOHH MAlOTh cy6 €KTHBHY TIPHPOJY i TOPODKYIOTECS BHYTPIUIHIMH 30yPIOBAHHSIMU (BUHHKAIOTh
TOJIOBHHUM YMHOM BHACHiZOK IHTENEKTYalbHUX MOMMJIOK 3aKOHOJIABILI, MEPII 3a BCE MOPYLIEHb MPaBHI
dbopmanibHOi  Jorikm). DopMaNbHI CYNMEPEYHOCTI TPU3BOAATH 10 IOPYIICHL ITUTICHOCTI, BHYTPIIIHBOI
Y3TOJIKEHOCTI Ta €IHOCTI IPaBOBO1 cUcTeMU. MarepiaibHi (IianekTuuHi) Ta GopMaIbHi aHOMaIii B IIpaBi He
MOXHa aHi a0COIOTHO MPOTHUCTABIISITH, aHi ITOBHICTIO OTOTOXHIOBAaTH. MiXX HUIMH € CYTT€BI BiIMiHHOCTI. Y
HAYKOBiH JliTepaTypi TEPMiH «IOPHIMYHA KOJI3isH» BKHUBAETHCS SIK Yy BY3bKOMY 3HAu€HHI (BUHITKOBO SK
BHYTpIIIHS, a00 popManbHa, aHOMAJIiS y TIPABOBii CHCTEMI), TaK 1 y ITUPOKOMY 3Ha4YeHHI (Y IbOMY BHUTIAIKY
TEPMiHOM IOpHINYHA KOJMi3is» MO3HAYAIOTh CYNIEPEYHOCTI 000X BHIIB — SIK MaTepiaibHi, Tak i GOPMaNIbHi).

BaxiBo HaIMOJISTTH HA TOMY, 11O JIAIIE IESKi BUIU KOMi3id y 3aKOHOTABCTBI € aHOMAIIsIMHU y TIPaBi.
Tak, TemmnopanbHi (TUMYacoBi) 1 iepapxiuHi KOJi3ii MOKHa BiJHECTH A0 MOPYLIEHb JIOTIKO-CTPYKTYpPHOTO
CTaHy cucTeMH 3aKoHomaBcTBa 10].

MoxHa BUAITUTHKIIBKA MOMEHTIB, SIKIMAIOThCIPUSITUBUSBICHHIO CYTHOCTI MPOTaJIMH y MpaBi:

MPOTAMHNY TIPpaBi BHHHKAIOTh y THX BHUIAIKaX, KOJHUY IIPOIICCI3ITKHEHHS IIEBHUX IHTEPECiB
(ocobuctux abo CycminbHUX) BUHHMKAaE€ HEOOXiAHICTh IOpUAMYHOI KBamidikamii cmipHoi curyauii (¢axry,
BIIHOCHHH) 1 SIKIIIO HEOOXIAHICTh TaKkol KBaTi(hiKallil OXOILIFOETHCS TPABOCBIAOMICTIO;

MIPOTAJIMHY B IIPaBi MOB’s3aHi 3 MMOBHOIO 200 YaCTKOBOIO BIJICYTHICTIO TIPABOBUX HOPM, HEOOXiTHUX
JULSt IPOGECIHHOT IOPHNYHOT OLIHKH JAHOTO CIIOpY ((baKTy, BITHOCHHH);

TPOTajiHa B MPaBi MOXKE BUHHKHYTH JIAIIC B TaKiii cdepi CyCHUTFHUX BiIHOCHH, SIKi: IEBHOIO MipOIO
BIKe IMiJ/IaH] PEeryII0BaHHIO 32 IOTIOMOT0I0 HOPM IpaBa, TOOTO BKE CTaIU INPEAMETOM MPaBOBOTO BILUIUBY; Y
TIPUHITATIT TOMYCKAIOTh IX IOPUANYHY pErjiaMeHTAllilo, aji¢ paHille B Hif HE MOTPeOyBald; B OCTAHHHOMY
BUMAJKY caM (akT BUHUKHEHHS CUTYyallil, 10 BUMarae npodeciiiHoi ropuanyHoi KBamidikauii, cCBiT4UTE PO
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Te, 0 JaHi BiTHOCHHHU MOTPEOYIOTH IX perylaMeHTaIlii 3a JOIIOMOTOIO ITPAaBOBUX HOPM.

BpaxoByroun ckazaHe, MOXXKHA 3alpOIIOHYBATU TaKe TPAKTyBaHHS MPOTAIHMH B MPaBi, BUKIAJCHE B
z[yci «HOMipHoro» MIX0My DO BHU3HAYEHHS WOTO CYTHOCTI: BOHHU SIBJISIFOTH COOOI0 TOBHY a00 YacTKOBY
BmcmiCTb y QopMarbHuX JUKEpenax Tpasa HOPM, HpI/IHI_II/Il'IlB ined, HeoOXimHUX I npoq)ecmnm
FOPHIMIHOT OIHKKA (AaKTiB 1 3B’s3KIB, 110 BUHHUKJIM a00 3JIaTHI BUHHKHYTH B TaKkiii cdepi cycHmiIbHUX
BiJIHOCHH, SIKa BXOJUTh a00 MOBUHHA BXOAHUTHU y c(hepy IpaBoBOTO perymatoBanHs [11].

Haranaro, o BuieHaBeIeHU i TIEPEITiK BUAIB aHOMATIH Y TIpaBi HE € BUUEPIIAHUM, a CaMe i ITOHSATTS
aHOMaJIiil y mpaBi moTpedye MOJaNBIIOr0 yAOCKOHANEHHS.[12]
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Abstract: The author considers the main scientific and organizational issues related to the preparation and conduct of
administrative reform. The author explores the scientific work and the conclusions of some academic specialists,
politicians and government officials that the notion of "reform" and "modernization" interchangeably. However, author
supposes that "reform" and "modernization" - a different concept and highlights the differences. In order to improve the
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In the Message of President of the Republic of Kazakhstan - the Leader of the nation
N.A. Nazarbayev to the people of Kazakhstan on December 14, 2012 "Strategy Kazakhstan-2050: new
political policy of the taken place state" it is noted that in the country the second stage of administrative
reform is begun [1].

The concepts "reform" and "modernization" are often used by many politicians, officials and scientists
as equivalent. However, we believe that "reform" and "modernization" are different concepts.

The word reform (Latin) - means "an essential reorganization of state system and public life".

In scientific reference V. Balytnikov, V. Ivanov consider that the concept "reform" assumes cardinal
revision or even change of the operating constitutional model. While modernization means its improvement
through development of positive elements and minimizing negative [2, page 116].

We suppose that administrative reform can be defined as radical change on essentially new beginnings
(the new constitution, a new state policy) of institutes of state executive power for their functioning on a new
legal basis, functions, structures, criteria of result assessment, forms and methods of activity.

The concept "modernize" (fr.) means - "to do modern, to change according to requirements of the
present, entering various improvements". For example, it is possible to modernize the equipment or
technological process.

According to N. Varlamova, as modernization usually understands- the change something outdated for
the purpose of its adaptation to modern requirements, frequently by means of application of new methods
and technologies [3, 122p].

Considering a ratio of the concepts "reform" and "modernization", we suppose that "modernization”
provides only improvement of separate parties or parts of public service, and reform is more radical and
systematic approach to its improvement.

In difference from "modernization", reform provides essential and more radical revision of the current
legislation, the purposes, the principles, forms and methods of government bodies’ activity of and
government officials on absolutely other basis — the new constitution and a new state strategy.

At the same time research of world experience of preparation and conducting administrative reforms
shows that any reform is a very difficult process, knowledge-intensive and expensive in time and financially.
Administrative reform as the important political and legal phenomenon is conducted in all developed
countries of the world, as a rule, once in 15-20 years and demands attraction of big forces and funds from
society, parliament, scientists, political parties as it solves problems of the state and public value, that is
concerns destinies of all country citizens. Reforms demand a lot of time and are carried out within 5-15 years
[4,35-41p].

Analysis of the administrative reforms in the world shows the following picture. Brazil conducts its
administrative reform since 1995 to the present, in Germany — from 1995 to the present , Canada — from
1994 to the present, Poland — from 1999 to the present. Some countries have carried out its administrative
reform for some period of time. For example, in Australia it was 1986-1996, in Great Britain — 1979-1997, in
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Hungary — 1994-2000, in China — 1982-2001, in Netherlands — 1991-1998, in New Zealand — 1984-1990, in
the USA — 1992-2000, in Finland — 1994-2000, in Chile -1973-1994, in South Korea — 1995-2003(5).

The review of literature on preparation and carrying out reforms of public administration and public
service shows that their preparation demands big political will and serious scientific judgment of many
problems in public administration, but especially in public service system.

In our opinion, need of preparation and conducting administrative reform is defined by existence of
many organizational problems of political, legislative, financial character demanding the decision at the
republican level.

The Russian scientist Bayguzin R. N. notes the following typical world experience of preparation
and conducting administrative reforms in the countries with the developed democracy:

1. Publication of the planned transformations and support (approval) by their bulk of country citizens,

2. Planning of both reforms, and stages of their conduction,

3. A reinforcement of the planned reforms by deeply reasonable legal base,

4. comprehensive explanation of reforms’ sense to the people,

5. monitoring - reaction of the population to carrying out reforms,

6.minimization economic, social, moral expenses and losses during reforms, optimization of reforms
[5, 62p]

According to experts of the World bank, in the course of administrative reforms such problems, as
were generally solved: aspiration to cut down the public expenditures, to increase efficiency of adoption of
political decisions and their subsequent realization, to strengthen image of public service, to improve
providing the state services and to strengthen trust to the government from citizens and the private sector. [6,
200p].

Scientists of the Institute of Legislation and Comparative Law under the Government of the Russian
Federation note that key areas of administrative reforms in the different countries of the world were: a role of
the state in society; structure and functions of state bodies; increase of efficiency and productivity of
government activity; management of public service; reform of financial management; accountability and
transparency of government.

However at the same time it is necessary to emphasize that administrative reforms in each country
were carried out differently, proceeding from internal requirements and features of the strategic problems -
social and economic development solved by the country, and also taking into account the available resource
and intellectual (scientific) opportunities and political will of the Governments of each country.

Terms of holding administrative reforms in each country were different, however and final social
results from these reforms for society were different. It should be noted that successful conduction of
administrative reform depends on a set of factors.

World and domestic experiment of carrying out administrative reforms shows what exactly they are
carried out with great difficulty, is frequent because of boycott from conservative state officials.

Therefore as M. A. Krasnov and A.V. Obolonsky fairly note, at administrative reform including
reforms of state service, are one property significantly distinguishing it from all (or the majority) other
reforms. When carrying out other reforms objects (branches, spheres) managements, namely tax system,
pension system, housing-and-municipal system, the property relations (privatization) and other are subject to
transformation. Administrative reform is directed on transformation actually of a control system, actually
government, state servants who are compelled to reform actually themselves. [7, 67p].

However, even with this bureaucracy is still probably would have agreed, on condition that the reform
involves a purely institutional and not functional changes that limit conversions only the structure of the
executive branch. But as the meaning of the Russian administrative reform is much deeper because its task to
change the principles of construction and functioning of the executive branch, its relationships with other
governmental institutions and citizens, transform the status of officials, such a reform cannot cause
enthusiasm in the state apparatus, than to reckon and politics.

It should be noted that process of preparation and carrying out each administrative reform has to be
based on certain principles. At the same time, in our opinion, process of reforming of public service has to be
based on the following principles: staging, regularity, programming, financial, personnel and resource
security, accounting of foreign experience, interrelation of administrative reform with military and judicial
reforms.

Taking into account experience of preparation and carrying out administrative reforms in the countries
of the world we consider that before carrying out each administrative reform on a scientific basis the key
areas and problems which are subject to reforming have to be defined the principles, stages, material inputs
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are defined, the concept of carrying out reforms, and on its basis - also the program and the planned schedule
of actions for implementation of the concept is developed.

In our opinion that administrative reform was fruitful, it shouldn't concern at the same time many
questions of reforming, and concentrate on one, two questions.

Noteworthy, Russian experience of training and administrative reform. In particular, the main
objectives and activities of the administrative reform for2006-2008. We formulated and published in the
Concept of administrative reform in the Russian Federation dated October 25, 2005 No 1789-p. In
particular, it has consistently been singled out and made public the following aims and objectivesof
administrative reform:

1. The introduction of performance management mechanisms.

2. Development and implementation of public services standards provided by the executive.

3. Development and implementation of standards of administrative regulations in the executive

branch. Improving the mechanisms of pretrial appeal against the decisions and actions of the executive

authorities and officials.

4. Complete elimination of redundant and overlapping functions of the executive power.

5. Optimize the implementation of control and supervisory functions.

6. Development and implementation of outsourcing administrative and management processes.

7. Improving the efficiency of public procurement.

8. Anti-corruption.

9. Improving the efficiency of interaction of executive authorities and society.

10. Modernization of information management system of executive power.

It should be noted that reform of public service acts as a component of administrative reform
worldwide, and, as the most difficult and defining part. On the other hand, without full-scale administrative
reform it is difficult to expect also effective results of reform of the public service acting as part of the whole.

However, many non-democratic countries, considering complexity of administrative reform, are often
limited only to fragmentary modernization of the separate parties of public service. It is known that often
carried out fragmentary modernizations of the separate parties in state service don't give due and steady
effect. Fragmentary modernizations only remove for later terms some crisis phenomena in government
system. For example, owing to not the decision the state of such basic questions of state officials as granting
to all civil servants office or rent housing, and also because of low official salaries of administrative public
servants competition on replacement of vacant state positions in Kazakhstan is much lower, than in any
European country.

At the same time for the first time about need of reforming of the Kazakhstan government the
President of the state N. A. Nazarbayev noted in the Message to the people of Kazakhstan on February 18,
2005, having specified that "it is necessary to finish transformation before of archaic and slow state
mechanism in modern, capable to operate dynamic political processes on the basis of the best world
experience and in interests of our citizens".

In the Decree of the President of the Republic of Kazakhstan "About measures for modernization of
system of public administration of the Republic of Kazakhstan" of January 13, 2007 No. 273 is emphasized
that for deepening of the administrative reform directed on modernization of public administration system
such basic principles of reforming in public administration system, as are defined:

1) gradualness and sequence of stages;

2) complexity of reforming objectives and consistency of the proposed solutions;

3) transparency;

4) continuous monitoring of the made decisions implementation;

5) efficiency of interaction of all involved government bodies.

In this Decree of the President of the Republic of Kazakhstan it is noted that the new effective system
of public administration has to be founded on:

- increase of control and supervising functions efficiency of the central government bodies at
preservation of regions’ independence;

- increase of flexibility in relationship between different levels of executive power;

- to an independent external assessment / audit of efficiency of activity of state bodies;

- creating the conditions for attraction on state service - the most talented shots;

- formatting positive image of state service;

- introduction of new approaches in the budgetary process;

- introducing the optimum methods of the state management focused on the end result;

- decrease in corruption.
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Have to be allocated with priorities of reforming:

1) high-quality improvement of processes and procedures of public administration, and also providing
the state services;

2) increase of professionalism, efficiency of activity and coordination of government [9].

Thus, in compliances with the Decree of the President of the Republic of Kazakhstan "About measures
for modernization of system of public administration of the Republic of Kazakhstan" of January 13, 2007
No. 273 follows the main conclusion: the priority - increase of professionalism, efficiency of activity and
coordination of the government which is based on creation of necessary prerequisites for ensuring high-
quality work of state officials and effective activity of each government body is allocated.

In our opinion, within the second stage of administrative reform in our country which began since
2013 it is also expedient to define the main problems which are subject to the decision.

We consider that within the second stage of the administrative reform proclaimed the President of the
Republic of Kazakhstan in the Message to the people of Kazakhstan of December 14, 2012 "Strategy
"Kazakhstan-2050" first of all on a scientific basis it is necessary to define all main conditions and factors
interfering increase of social efficiency of activity of state bodies and qualities of work of public servants of
our country.

In our opinion, the major factors interfering efficiency of activity of state bodies and improvement of
quality of work of public servants of our country are:

- corruption in government;

- closeness of government from society;

- insufficient legal training of many young state officials and most part of the population;

- weak external civil control of work of government bodies.

However the main factor which is negatively influencing image and quality of state officials work
there is a corruption in government. Mass media almost weekly report about some corruption manifestations
of certain officials. But for eradication of corruption in government big efforts from society and the state are
required. The term "corruption" (corumper) in translation from Latin means: "damage, decline, bribery to
subject to destruction, to break".

Sidorov A.I. considers that corruption is an absolute monopoly for use of exclusive situation (official
influence, powers in different spheres, etc.) any subject in the mercenary purposes, contrary to the state,
social and economic interests, the principles of public moral at absence (or weak) control, both from the
authorities, and from society behind this phenomenon [9, 14 p].

Now the UN, parliaments and governments of many countries are concentrated on corruption. Only
through the Un adopted 14 conventions and other documents on the organization of the fight against
corruption, the Council of Europe and the European Union 14, the Commission for Combating Money
Laundering (FATF) 13 CIS Interparliamentary Assembly in 1996 adopted a model law: on the fight against
organized crime, countering laundering of illicit proceeds, the legal framework for anti-corruption policy.
The UN Convention against Corruption was adopted by the UN Conference on December 11, 2003 in
Merida, Mexico. Law of the Republic of Kazakhstan “On Combating Corruption ” was adopted July 2, 1998
noted that corruption hinders the process of socio-economic development, the construction of a market
economy, attracting investment and has a negative impact on the political social institutions of a democratic
state, poses a serious threat to the future development of the country.

Corruption is the reason of many evils and shortcomings in state service. It is shown in a biased
assessment of quantity and quality of work of state officials, in biased career promotion of "state officials".
Corruption is the reason of additions in statistical registration documents, at reception of construction objects
and repair work, in inappropriate use of huge budgetary funds, especially through government procurements
today. Corruption generates at public servants mistrust to the state, in justice and honesty of heads of
government bodies, and the population has a mistrust to government bodies and public servants.

We will note also that objective and due elimination of all reasons promoting prosperity of corruption
in government requires the interested and active participation of scientists, parliament (legislation), the
governments (financial questions), political parties and citizens as corruption negatively influences interests
of all society.

Ensuring publicity of work of government around the world is considered an important condition for
decrease in level of corruption among public servants.

In many countries of the world such measures as annual delivery and publication of the declaration on
the income of all state officials are entered, and delivery of the declaration on the income and expenses is
obligatory for heads of government bodies. The room on the sites of government bodies of the budget of the
area or city that the population precisely knew became a rule in the developed countries also, how many
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funds from the budget are allocated for schools, hospitals, to law enforcement agencies, for the maintenance
of the officials device, how many at them official cars, what brand, what salary at each official of a regional
link, city, regional and republican who received what apartments at the expense of the budget, etc. In some
countries the special laws guaranteeing obligation of daily granting on the sites of government bodies -
information having interest and value for society and the population of this territory are adopted.

Such approach, first of all, is caused by that the state under the Constitution is called is transparent to
serve interests of society and the people.

In the course of the second stage of administrative reform which will come to the end in our country in
2015, expediently in a complex, taking into account world experience, opinions of scientists and the public to
consider all reasons which are slowing down process of the organization of effective public administration to
structure them, to allocate priority of these reasons and step by step to solve them, on a planned basis. Only
at such approach administrative reform will be capable to execute a role of the important tool in
improvement of government of our country.
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AHHoTamusa: B cTarbe paccMaTpHBArOTCSI OCHOBHBIE TEOPETHYECKHE W IPAKTHYECKHE MPOOIIEMBI,
CBSI3aHHBIC C TOATOTOBKOW M TPOBEICHWEM aJAMHHHCTpaTuBHOU pedopmbl B PecmyOmmke Kazaxcran. B
HEeIsIX MOJCPHHU3AIMN  aJIMAHUCTPATUBHOW pPEPOPMBI, aBTOPHI OMPEICISIOT OCHOBHBIC IPHUHITUIIBI
MMOATOTOBKMA W TPOBEACHHUA AIMHHHCTPATHBHON pedopMbl. AHATH3UPYETCS OMBIT W CPOKH IPOBEACHUS
aJIMMHUCTPATUBHBIX pedopM B 3apyOeKHBIX CTpaHaX, aKIEHTUPYETCS BHUMAaHHE Ha POCCHHCKOM OIIBITE
MIPOBEJICHYS aIMUHUCTPATUBHON peOpMBI, T/Ie MOCIEA0BATSIFHO BBIJICICHEI €€ 1eNu 1 3anaun. Ha ocHOBe
aHaIM3a TEOPETHUYECKOr0 M MPAKTHUECKOT0 MaTepHalia JaroTcsl PEKOMEHIAIMU IO COBEPIICHCTBOBAHUIO
MMOATOTOBKY M MPOBEICHNUS aIMIHUCTPATUBHON peOpMEL.

KioueBble cioBa: pedopma, MogepHu3anus, peopMupoBanme, aIMUHICTpaTUBHAs pedopma.
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Abstract: The article covers main types of arrangement of the social protection system. In this paper, there have been
analysed and identified some effective aspects on overcoming unemployment and developing employment potential
through the study of social protection systems of other countries. There have been highlighted social protection for
unemployed people in such countries as Poland, Sweden, Germany, Belgium, the USA, etc. The article has investigated
that in order to develop the national labour laws there should be used world practices of foreign countries, that made
their way of developing human resources potential, and to adopt their experience in order to reduce unemployment,
which will promote to developing social and economic formation of our country as a whole, as well as enabling
effective changes in the employment potential of Ukraine, integrating into the European Economic Area and developing
the law-governed social state.

Keywords: Unemployment, Employment Potential, Subsidies, Social Protection, Financial Security, Mobility of
Employment Potential.

[MocranoBka mpo6JjieMu. YKpaiHa € CyBepeHHA, HE3aJeKHa, IEMOKPATUYHA Ta COIiaJIbHO-TIPABOBa
JepKaBa Jie JisUIbHICTh TOJITHYHOI BIaJW 3aCHOBaHA Ha TMPUHIIMITAX BEPXOBEHCTBA IpaBa i 3aKOHY Ta
crpsiMOBaHa Ha 3a0e3MeueHHs 3aXUCTY MpaB i CBOOOA JIIOJUHM 1 TpOMajsiHUHA iX COLIaNbHUX 1HTEPECiB.
BaxnuBuM 3aBIaHHSAM JepKaBU € NIEPCIICKTUBH PO3BUTKY, (POpMyBaHHS 1 pearizallii TpyI0BOr0 MOTEHITIATY.
Tomy mnuTanHs 3a0e3medeHHs] MOOUIBHOCTI TPYAOBHX pPecypciB HaOyBae Bce OUMBIIOI aKTyadbHOCTI Ta
BaroMocTi.

OpHi€l0 3 TONOBHHX MpoOJjieM, sika € Ha ChOroAHI B YKpaiHi — me macoBe 0e3poOiTTa. BoHo
CIPUYMHCHE SK E€KOHOMIYHOI KpU30I0 KpaiHM Ta CBITY B IIOMY, TaK i TPUBaJOK HEBHU3HAYCHICTIO
MOJIITUYHOT CUTYyaIlil 1040 ¢pakTu4Hol BTpatu Teputopii AP Kpum, mpoBeneHHIM AHUTUTEPOPUCTHIHOL
ornepauii B Jlonenpkiit Ta Jlyrancekiit o6mactsx, 3arocTpeHHs BigHocHH 3 Pocilicekoro @enepaniero. Tak Bix
TIpoBeACHHS O0HOBUX JiH 1 BIMCHKOBUX OIepalliii Ha cxoAi YKpaiHu 3HaYHO ITiIBUIIMJIACE 3arP032a XKUTTIO Ta
3JI0POB O JIIOJIEH, SIKi MPOKUBAIOTH 200 MOCTIHHO MPAITIOIOTh Ha TaHUX TEPUTOPIAX. Bennka KiTbKiCTh 0ci0
CTaJTH JKepTBAaMU OOMOBUX IiiA: IO 3aTUIIAIOTECS 0€3 KHUTiIa, MaiHa, poOOTH, 1HIITMX MaTepiadTbHUX OJIar.
VY 3B’s3KY 3 MM BOHH BUMYIIICHI THMYAacOBO MEPECEATUCh Ha 1HII TepuTopii YKpaiHu.

Haif0inpIm TOCTpUMHE CTaTH COITiaabHI MTUTAHHS, IO CTOCYIOTHCS HAITUX TPOMASH, sIKi OyJId 3MYIICHI
TTIOKMHYTHU CBOi IOMIBKH 3 METOIO TIOITYKY O€3IeYHOTO JKHUTTS Ta 3ac00iB s icHyBaHHA. 3a qanumu OOH
crtanoMm Ha 14.07.2015 poky KUIBKICTh BHYTPIIIHBO MepeMimieHnX ocid B YKpaiHi ckiana Onm3bko 1 MITH.
382 THc. oci6 [5]. 3a3HaueHa cUTyallisl Ta COIiaTbHO-CKOHOMIYHA KpH3a MPHU3BOIITH 10 BEIMKOI KITBKOCTI
0e3po0ITHUX B KpaiHi, TOKA3HHK SKOi OCTAaHHIM YaCOM ITOCTIHHO 3pocTac. ToMy BaKIIMBHUM 3aBIaHHSIM Oy Ib-
SIKOT COITIaTLHO-TIPABOBOI JIEP’KaBH € JIOMOMOTAa THM, XTO BTPATHB POOOTY, a TAKOX 3arl00iraHHS MacOBOMY
0e3po0iTTI0. BpaxoByroun Te, 10 B TIOBIOCTPOKOBIH MepCIeKTHBI YKpaiHa 30MpaeThCs YBIMTH O CKIAIy
€porneticekoro Coro3y, TOCBiA KpaiH-y9acHHIL IIOTO 00'e¢mHaHHS B cepl peryioBaHHSI MOOUIBHOCTI
TPYAOBOTO MOTECHITIANY, a TAKOXK JOTIOMOTH 0€3pO0ITHAM € 0COOJIMBO BKIIMBHUM JIJIsT HAITIOL IepiKaBH.

AHamiz myOJikaniii, B SIKMX 3alM04YaTKOBAHO PO3B’s3aHHSI JaHOI mpoOJjemMu. TeopeTHIHUM
MITPYHTSAM CTaIW HAyKOBI TIparli BITYM3HSHUX (PaxiBIiB, sKi TPUAULTIIA yBary JIOCIIHKCHHIO
npobaeMaTuku 0e3pobiTTs Ta po3BUTKY TpymoBoro nmoteHmiany: O. Kpearoscrka, C. denontok, B. JlaxHik,
K. T'adaposa, [I. Mupomuundenko, P. [llabanos, C. KoBanenko, Tak i 3apy0ixkui mpaBauku: A. OykeH, XKan
Baricr Ceii Ta iH. Ha »anp, He3Ba)Kalouu Ha BEJIUKHI BHECOK BUYCHUX, TOCIIPKEHHS TEMATHKU 0e3p00iTTs Ta
PO3BUTKY TPYJOBOTO TOTEHILiANYy 1 OCI 3aJIMIIAFOTHCS OCTATOYHO HE BUPINICHUMH, 0arato acIeKTiB
BKa3aHOi MPo0JIeMaTUKX NOTPEOYIOTh MOAAIBIIIONO IPYHTOBHOTO Ta KOMIUIEKCHOTO HAYKOBOTO JTOCHIIPKESHHS
Ta BIIOCKOHAJCHHs. BpaxoByHUM aKTyaJbHICTH OKPECICHOTO IMUTAHHS, MeTa JAaHOI CTATTI TOJSITrae B
MPOBEJICHHI KOMIUIEKCHOTO aHaJi3y HAyKOBOi FOPUIMYHOI JIiTEepaTypH, a TaKOX HAIIOHAIBHOTO i
3apyO0i’)KHOT'O TPYAOBOrO 3aKOHOJABCTBA JUIs 3’ ACYBAaHHS 1 PO3KPHUTTS MPOOJIEMHUX MHUTAaHb MPABOBOTO
PETYJIIOBaHHS PO3BUTKY TPYIOBOTO TIOTCHINANY €BPOINCHCHKUX KpaiH, a TaKoX MporpaM 3MEHIIEHHS
0e3po0ITTs i OCHOBHUX THUIIIB OpPTaHi3allii CHCTEMH COI[IAJIbHOTO 3aXUCTY JUIS 3al03MYEHHS KPAIUX aCIICKTIiB
MPY BIIOCKOHAJICHHI BITYU3HSHOTO 3aKOHO/IABCTBA.

Bukiag ocHoBHOro Matepianay. BpaxoByroun te, mo kpainam €sporneiicekoro Corosy (€C) BracTusi
JIOCUTh Pi3HI CHUCTEMH COIIaJbHOrO 3a0e3leYeHHS 1 caMi i7eonorii 3[iMCHeHHS COLiadbHOI JOIMOMOTH,

! Research Supervisor: Obushenko N.M., PhD in Law, Assistant Professor (Dnipropetrovsk State University of Internal
Affairs, Ukraine)
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ICHYIOTB Pi3HI THIIM CHCTEM COIIaIbHOTO 3axucTy. OMHI HAyKOBIII BHOKPEMITIOIOTh YOTHPHU OCHOBHHUX THITH
opraHizarii CHCTEMH COITIaJIbHOTO 3aXHUCTy — KOHTHHEHTAJIBHY, COIaI-ICMOKPATHIHY (CKaHIWHABCHKY),
yHiBepCaJibHy (aHTJIOCAKCOHCHKY) Ta MiBAEHHO-€BPONEHCHKY [2, c. 336], iHIII — TpH TUIIM: KOHTHHEHTAJIbHY,
AHIJI0-CAKCOHCBHKY Ta CKAHJIMHABCHKY [3, c. 26-27]. Kpurepiem KnacmbiKauﬁ KpaiH 3a THNaMHu € crocid
opraHizalii ColialIbHOTO 3aXHUCTY, IKOMY nepKasa BiJla€ TiepeBary: CoLialbHii JOMOMO31 Y1 COLiaIbHOMY
CTpaxyBaHHIO, a TAKOX (popMa HaJaHHS COLIATBHUX TNOCTTYT — NPUBAaTHA YH JIEPKaBHA [1, c. 383].

B kpainax i3 KOHTHHEHTaJIBHOIO MOJCIUTIO couianbHoro 3axucty (Himeuunna, ABctpis, Hizepnanawy,
Benbrist) gie npuHIHAIL, BiATOBITHO IO SKOTO 0OCST COIaIbHOI IOTIOMOI'H 3aJIS)KUTh BiJ] YCHIIITHOCTI JIFOJUHU
B TpyHmoBil misutbHOCTi [2, c. 337]. 3okpema, y HimeuunHi mnependadeHo 00O0B’SI3KOBE colialbHE
CTpaxyBaHHS Ha BUIIAJIOK 0e3po0iTTs. BHecku criauyloTs sIK 3acTpaxoBaHi 0coOH, Tak 1 podoToaBi, y pasi
BUHUKHEHHS JediuuTy ypsn 3aildcHIoe cyocunitoBanns [4, c. 185]. CyOcunuis — 1e rpoiosa JomoMora, mo
HA/Ia€ThCSl JIEPIKABOIO 32 PAXyHOK KOLITIB OIO/XKETy, a TaKOX CHelialbHuX (OHAIB IOPUAMYHUM OCO0aM,
MICIIEBHM JIEpKaBHUM OpraHaM, iHIIUM jAepkaBam. Lle BHI LiNbOBOI IOMOMOTH 3a3HaYEHHM Oco0aM, II0
HA/Ia€ThCs 3a PaxyHOK KOWTiB OoJpkeTiB abo winboBux ¢(ouaiB. CyOcuuis 3acTOCOBYETBCS 3 METOIO
30aaHCyBaHHS PETiOHAIBHUX Ta MICIIEBUX OFOJKETIB, 3MIIIHEHHS X JOXOHOI 0a3H Ta 3aBXKIU NePeaacThCs
0e3MoBOPOTHO 1 OE3BIAIIIATHO 3 BUIIMX JIAHOK OIOJKETHOI CHCTEMH HIKYWM JIaHKaM Ui (iHaHCYBaHHS
KOHKPETHHX 3aXO0[IiB Ta yCTaHOB, TOOTO MalOTh LiJILOBUH XapakTep [6].

Comian-geMOKpaTHiHa MOZETh PO3BUBAJIACS HAa OCHOBI NPUHLMITY COLIaIbHOI CONIJApHOCTI Ta
BIJIMOBITaIbHOCTI CYCHUIBCTBA ¥ JepKaBU 3a 0Jaromoiy4us KOKHOTO WICHA CYCHUIBCTBA, MPOTE 3TOJOM
cUCTeMa 3a3Haja pedopmyBaHHs Ta 0yJI0 BBEACHO KOHTPAKTHI (hOpMHU 3a0e3MeUeHHS, COaJbHOTO 3aXUCTY
[2, c. 337].

XapaKTepHOIO OCOOJIMBICTIO IIi€l MOZENI COIMAJIBHOTO 3aXUCTy MIOA0 Oe3pOoOITHMX Ha MPHUKIadi
IBewii. ITepmia 0coOMBICTh MOJATa€ B ICHYBaHHI NMOJABIMHOI CHCTEMH 3a0€3MEuUcHHS, IO Iepeadayae
0a30Be colliaJbHEe CTPaxyBaHHsS, «I0OPOBIIbHE CTpaxyBaHHSI» Ta (iHAHCYBaHHS 3 JICPIKABHOTO OFOIKETY.
BazoBe cTpaxyBaHHS He Tepedadae BHECKIB 3aCTPax0BaHOI 0COOH, «I00pOBIIBbHE» (4acTO — 000B’I3KOBE) —
nependadae ix, poboTomaBens HiYOro He cruradye, a moHax 90% BHTpaT MOKPHUBAIOTHCS YPAIOM.
be3pobitnnmu y IlIBertii He BBaxaroTh 0ciO, SKi CaMOCTIHO 3amummim poOoty, Oy 3BUIBHEHI 3a
TIOPYIIICHHS TTOBEAIHKY, BIIMOBUJINCS BiJl pOOOTH, ITI0 TiIXOAUTh, YU HaBYaHHSI. KpiM TOro, CTyIEHTH TaKOXK
3a TEBHUX YMOB MOXYTh OTPHUMYBaTH IOIMOMOTYy 1m0 0e3pobirTio. Jlomomora mo 0e3poliTTio Tijpisirae
omomatkyBaHHio [4, c¢. 194]. ¥ IlBemii icHye cmemiajgpbHa ITUIBIOBAa BHUIUIATA JIOASM 13 TaK 3BaHOIO
«TICUIXOJIOTIYHOIO Bifjpa3oro a0 mpari» [7].

Oco0IMBOCTAMH YHIBEPCAIbHOT MOJIEI COIIIABHOIO 3aXUCTY € 3AJMIIKOBUI MPUHIIKI (hiHAHCYBaHHS
COIIIBHUX CIY>K0, BHOIPKOBICTH IIOJO HAIAHHS COITiaJIbHOI JTOTIOMOTH, IEepeBa)kaioda pPOJb MICIIEBHX
OpraHiB BJIaJIA B OpTaHi3allii coIliaTbHuX CIYKO Ta MMOCTYIOBE 3HMKEHHS POJIi IepkaBHOI Biagu [2, ¢. 337].
Taka Momenb COMialIbHOTO 3aXWCTy XapakrepHa i BemmkoOpuranii. ComialibHMIA 3aXUCT 0€3p0OITHHX
3a0€3mey€eThCs TUIIXOM HAJaHHS OXHOTO 13 BHIIB TOTIOMOTH: THM, XTO IIIyKae PoOOTY (3alekHO Bil
BHECKIB) — L€ BHI JONOMOTH 3aleKUTh BiJ BHECKIB IO COLIQJIBHOTO CTpaxyBaHHS, MaKCHMallbHa
TPHUBAJICTh BUIIAT — 6 MICSILIB; TUM, XTO IIyKae poOOTY (3alekKHO BiJ 10XO0y) — IPaBO HA OTPUMAHHS Li€i
JOTIOMOTH MalOTh 0cOOM, SIKi TPALIOIOTh MEHIIE BiA 16 ToAnH Ha THXIEHb a00 0cO0M, 3a0IaKEHHS IKHX
HE MEepEeBUIIYIOTh EBHY cyMy [4, c. 176].

[liBnennoeBponeiicbka mMozaens (Ilopryranis, Icnanis, ['pemist) xapakTepu3yeTbCsi HU3BKHM PiBHEM
PO3BHUTKY CUCTEM COLIIAJILHOTO 3aXHCTY, 0OMEKEHOIO YUacTIO AepkasH [2, ¢. 338].

Sk 6a4nMoO, CUCTEMH COLAILHOIO 3aXHCTy B KpaiHax-wieHax €C cyTTeBO BiIpi3HAIOTHCSA. B ogHmx
KpailHax TmepeBa)ka€ axKTHBHA y4yacTb JIepXKaBH B OpraHizamii Ta 3A1MCHEHHI COLIaJbHOTO 3aXUCTY
0e3po0iTHHX, B IHIIUX OpraHizaliiHa Ta (iHaHCOBa y4acTh JePKaBH € MiHIMAIbHOIO.

[IpoananizyeMo yMOBH Ta TPHBAJICTh HaJaHHS JOMOMOTH O OE3pOOITTIO B NESKHX KpaiHaxX CBITY.
3okpema, y CHIA BiacyTHill €quHMi 3aranbHOHALIOHANBHUN MPUHIMI CTpaxyBaHHsA O0e3po0iTTs, Xxoua
crcTeMa CTpaxyBaHHS BBRKAETHCS (ellepalbHO-IITATHOIO Ta Kepye Heto denepanbHa ciry:k0a cTpaxyBaHHs
3 06e3po0iTTs. OaHak ¢enepanbHuil 3aK0H GOPMYITIOE JTUIIE HAROUIBIN 3arajibHi IPUHLIUIHN CTpaXyBaHHS. Y
KOMIIETEHIIII0 IITATiB BXOAWTh BHU3HAYCHHs KaTeropiil ocib, sKi MiANAraioTh CTpaxyBaHHIO, MOPSIOK
HaJaHHs JOTIOMOTH 3 0e3p0o0iTTs, i1 po3MipH Ta cTPOKHW BUMIATU. BinnosigHo go nporo Ha Tepuropii CLIA
IifoTh 52 mporpamu KomreHcawii 3 0e3pobitts. Ha momatok 3araqpHUX NporpaM CTpaxyBaHHA IiOTH 1
CHeuianbHi MpOrpaMHM  CTpaxyBaHHS sl OpaliBHUKIB  3aii3HHLi, (emepaTbHUX  CIIy>KOOBLIB,
BIMICHKOBOCITY0OBIIiB. Buxoasun 3 eKOHOMIUHOI CHTYyalii B KpaiHi, (emepanbHa Blaja MOXKE 3aCHYBaTH
JIOIaTKOBI THMYACOBI HAJ[3BUYAHI ITPOTrpaMH CTpaxyBaHHS.

IIpaBo Ha momomory 3 6e3pobitTs y rpomansa CIIA BuHHMKae Mpu AOTPUMaHHI HACTYITHHX YMOB:
HasBHICTh CTa)Xy IIEBHOI TPHUBAJOCTI MPOTIATOM IMEpiomy, SIKHHA Oe3MMOoCepeNHbO Tepeaye 3BEpHEHHIO 3a
JIOTIOMOT'OI0, Y TaTy3i Ha SKY IOITUPIOETHCS CTPaxXyBaHHS 3 0€3po0ITTs; 3apo0iTHA IUTaTa 3aCTPaxOBaHOTO
TTIOBUHHA CTAaHOBHUTHU IICBHY BH3HAUEHY 3aKOHOM BEIWYMHY; 3JaTHICTH O€3pOOITHOTO 10 IpaIli; TOTOBHICTh
MpaIoBaTy; aKTUBHUH MOMIyK poOoTu. JlormoMora npy IibOMY BHITIAYYETHCS JHIIE IPU «HEAOOPOBIIBHOMY
0e3po0iTTi», TOOTO Yy TUX BHITaJIKaX, KOJH MPAIiBHUK BTpadace poOOTY 3 HE3aJISKHUX BiJl HHOTO MPUIHH. Y
(dhenepalbHOMY 3aKOHOIABCTBI HE BCTAaHOBJICHI PO3MIpH JTOTIOMOTH 3 0e3po0iTTs. ToMy B 3aKOHOIAaBUHX
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aKTax IITATiB BU3HAYCHUU TOPSIOK BUPAXyBaHHS MOTIOMOTH, il MAaKCHUMAaIbHUN 1 MiHIMATEHUN po3MipH. Y
JesIKMX IITaTax rnepejadavyeHa BUILIATa HaJ0aBKH Ha YTPUMaHIIIB. Po3Mip JOMOMOTH BU3HAYAETHCS TAKAM
YMHOM, 100 BOHAa KoMIeHCyBajia He Oinbme 50% TukHeBOro 3apoOiTKy mpauiBHuka. Ilepion Buriat
JOTIOMOTH y Pi3HUX IITaTax CTaHOBHTH Bifg 9 mo 36 TwxkHiB. CepenHs TpPHUBAJICTh IMEPiOAY BHILIATH
CTaHOBUTH 26 THXKHIB.

MarepiansHe 3a0e3nedeHHsT Oe3pOOITHHX 3IIMCHIOETbCA TAKOX Yepe3 pi3Hi JepKaBHI MPOrpamMu
JOTIOMOTH, SIKi JIIOTh K Ha piBHI Qeneparii, Tak i y KOXXHOMY IITaTi. BCi BOHM CTaHOBIIATH JEpKaBHY
cUCTEeMY JOMOMOTM 3 0e3poliTTs, sika CKiIafgaeThesl 3 (eAepaabHO-IITaTHUX NpOrpaM Creliani3oBaHol
noroMord (y BUTIISAII TPOIIOBUX JOMOMOT YOTHPHOM KaTeropisM oci0 — JTHIM, iHBamigaM, CIIiIuM,
POIMHAM i3 AITHMH); MITATHUX [IPOTPaM 3arajibHOI JOMOMOTH (Y BUIJISA1 TPOIIOBUX BUILIAT, OIUIATH MOCIYT,
BKJTIOYAIOYM MEAWYHE 00CIYroBYBaHH:); (eAepaabHO-IITATHUX MIPOrpaM LiboBOTO Mpu3HadeHHs (y cdepi
OCBITH Ta MPOQECIHHO-TEXHIYHOT MiJIrOTOBKH, 3a0€3IICYCHHS XKHUTIOM, TOIIO) [8, c. 222].

3a ykpaiHCHKMM 3aKOHOIABCTBOM 3BUIBHEHHS 3a BJIACHUM OakaHHSM HE 1030aBisie 0e3po0iTHOrO
npaBa Ha OJEPKaHHS JOTIOMOTH Mo 0e3po0iTTIo, X0ua (PaKTHUYHO BiH caM cebe 1mo30aBuB poOOYOro Micusl.
Tomy mominbHO Oyje BpaxyBaTH 3a3HAYCHMI MiIXiJ NMPU BHECEHHI 3MiH 10 HOPMATHBHO-IPABOBUX aKTiB
VYkpainu, Mo perynolTh MOPSAOK Ta YMOBH BUIUIATH JOTIOMOTH MO 0e3po0iTTIO 1010 mo30aBieHHs ocio,
3BUIBHEHUX 3 MiCIIsi pOOOTH 3a BIIACHUM Oa)KaHHSM, MpaBa Ha JONOMOTY 1o 0e3poditTio. Takoxk HEoOXiTHO
HepxaBHill ciy>k01 3aifHATOCTI, 10 TPUHHATTS PilIEHHS NP0 NPU3HAUYEHHS JOMOMOTH MO 0e3podiTTIO
BU3HAYNTH peabHUN MaTepiajbHUl cTaH 0e3p00iTHOrO, HAsABHICTh HA MOTO YTPUMAaHHI IHIIHNX 0Ci0, a TaKOX
HEOOXiIHO 3’SCYyBaTH BCi MOXIIMBI JDKepena JOXOMIB (BIICOTKMA 3a IEMO3WTHUMHU BKJIAaMH, TOXII Bill
BEIICHHS IOMAITHBOT'O TOCIIOAapCTBa TOIIO). Taki 3aXoau JaryTh 3MOTY BiITETPYBaTH Bil 0Ci0, K1 TIHCHO
MOTpeOyIOTh JOMOMOTH 10 0e3po0ITTIO, BiJ THX, XTO HE Ma€ MOTPeOW B Takid JOMOMO3i, a 36KOHOMJICHI
TaKUM YUHOM KOINTH MOXHa OyJe BUKOPHUCTATH SK Ha mpodeciiHe HaBYaHHS 0e3po0ITHHUX OCi0 Tak i Ha
30UTBIIIEHHS iM CyMU BUTDIAT. JKOPCTKICTE Y BiIOOPi MPETEHACHTIB HA OTPUMAaHHS JOITOMOTH 110 6e3po0iTTIO
CIIPHUATHUME 3HIDKEHHIO CIIOKUBAIIPKUX HACTPOIB cepell HaCENeHHS Ta MMOCHINTh MOTHBAITII0 0e3pO0ITHUX 110
SIKHAWIIIBHAIIIOTO TIPAIeBIAITYBaHHS.

JepkaBHa moromora 1o 0e3po0iTTI0 — 0€3YMOBHO, BOKIIMBHMA 3aXia Jep>KaBHOI MOITHKH, OJTHAK IIC
3axiJi MacHBHOI TIONITHKHU, BIH HE CIPHSE IIBUIAKOMY INpAIEBIAMTYBAHHIO OCOOH, a JyXe 4acTo HaBIAKH,
MepemkoKae mpomMy. [Ipo Te BiIMOBUTHCS TIOBHICTIO BiJ BKUTTS TAaKOTO 3aXOAy HEMOMUITHUBO, a/KE YacTO
TaKa JIOIOMora — €JMHE JDKEPEIO JOX0Iy Iiis 0e3p0o0iTHOT 0co0w.

Ha cporomai 0coOIMBOTO 3aXHWCTy HOTPEOYIOTH O€3p0o0iTHI BUITYCKHMKH HABYAIBHHUX 3aKIAaliB, y
OUTBIIIOCTI 3 SKUX BIACYTHIM CTaX poOOTH 3a crerianpHicTio. KOHKypyBaTH iM Ha pUHKY Ipalli CKJIAIHO,
TOMY JiepKaBa B 0C001 Cy0’€KTIB AepikaBHOI MOJITHKH YKpaiHu y chepi COIiaIbHOTO 3aXUCTy 0e3p00ITHUX
Ma€ PO3pOOUTH 3aXOJH, IO CIPUIATHMYThH IIPAICBIAMITYBAHHIO BHITYCKHHUKIB. 3aCIyTOBY€ Ha yBary IOCBIT
[Tonpmri B MbOMY HampsiMi Ta BUKOPUCTATH HOTO B PO3POOIT BIAMOBITHUX 3aXOMIB P KaBHOI IMOTITHKA Ha
teputopii Ykpaiau. 3okpema, y [lompmri 11 6e3po0iTHIX 0Ci0 BIKOM MOJIOAIIE Bif 25 POKiB 1 BUITYCKHHKIB
BHIIUX HABYAJILHUX 3aKJIAJIiB BikKOM J10 27 pOKiB, siki 3akinymiu BH3 He mi3Himie HiX MpOTAToM ocTaHHIX 12
MICSIIIB, ICHYy€ mporpama «I0CBiJ poOOTH», BIAMOBIAHO A0 AKOI YYaCHHKH NPOTPaMH OTPUMYIOTH IEpIIe
Micie mpaui 0e3 yKJIagaHHs TPYAOBOI'O KOHTPAKTy 3 pOoOOTOAaBLIEM 1 Ha0yBalOTh HAaBUUOK MPH BUKOHAHHI
KOHKPETHHX MPAaKTHYHHUX 3aBJaHb MiJ KEPIBHULITBOM HACTaBHHKA. Take HaBYaHHS BiIOYBA€THCS MPOTATOM
3-12 micAwiB .

Kpim Toro, mns mnomituku Ilonmpimi XapakTepHUM € 3AIHCHEHHS «BUTPAaTHUX MpPOrpam», IO
3a0e3MeuyloTh peaiizalilo mporpamM MHiATPUMKU 3alHATOCTI Ta mpodeciiiHol akTuBizamii 3aiHaTHX. Lli
IpOrpamMu nepeadavaloTh TNOIIMPEHHS TAKHX aKTHBHUX ¢dopm npotuaii 6e3p06iTTIO SIK TPOMaJICBKI POOOTH;
BiJIIKOAYBaHHS CTPaxOBHX BHECKiB pOoOOTONABIIIO Y BHITAJIKY, KOJIH BiH MpaleBIAIITOBYE 6e3p061TH0ro
Ha/IaHHS er,[[I/ITlB JUIL CTBOPEHHSI HOBUX POOOYMX MicLb Ha HI,Z[HpI/IeMCTBaX i ycTaHoBax pizHuX q)opM
BJIACHOCTI, AJIS 3aI0YATKYBAHHS BJIACHOI CHPaBH 0e3po0iTHIM; HepeHl,Z[FOTOBKa 3alHATHX; CIeLianbHi
nporpamu Ui 0e3poOiTHHX, sIKi MepeOyBaloTh Yy LBOMY CTaTyCi TpUBaIMi 4ac; cyOCHIii BUIYCKHHUKaM
KypcCiB TEpemiAroTOBKH; CTaXXyBaHHs (ampoOariis) He3alHATHX Ha MiANPHEMCTBAX; BUIUIATa CTUICHIIl
BUITYCKHUKAM, fKi NPOJOBXKYIOTh HaBYaHHS B PErioHax 3 BUCOKHM PiBHEM CTPYKTYPHOTO Oe3pobiTTH;
opranizanis «Kiy6iB mpati», oo gomomMararoTb 0e3p0o0iTHUM aIanTyBaTUCS 10 HOBUX YMOB XXKUTTS [9].

B YKpa1H1 po3poOka momiOHMX 3axoliB HeoOXimHa I 3a0e3neueHHS KOHKypGHTOCHpOMO)KHOCTI
BUITYyCKHUKIB BUINUX Ta NPOQEeCiiHO-TEeXHIYHUX HABYAIBHUX 3aKJaJliB HA PHUHKY IMpaili, a TakoXK Jyis
NPUIIBHIICHHS IPOLECY MOBEPHCHHS 0e3po0ITHUX Ha PUHOK TpaIli TAKKMM YHHOM 3a0€311€UYNB MOOUTBHICTD
TpyzoBoro moTeHmiany. OxHAK CIil BPaxoByBaTH, MO OLIBIIICTE POOOTOMABLIB HE 3alliKaBjicHa Yy
TpALEBNATYBAHHI HEIOCBITYCHUX CICLIAliCTiB, TOMY TaKi 3aXOJ [EPKaBHOI MOJNITHKH Y chepi
COINIJIBHOTO 3aXUCTy 0€3pO0ITHUX MAIOTh PO3POOJISATHCS pa3oM i3 HaJaHHSAM POOOTOMABILIM MOJATKOBHX
MUJTBT. A 71 IepyKaBHUX ITAPUEMCTB, 00 BOHU JOIYYAIHCh 10 YYacTi y IMporpamMax IpareBiIalTyBaHHs
MOJIOJUX CITCIIaJliCTIB Ta MOJOJI 3arajoM, HEOOXiJHO BBEICHHS OOOB’S3KOBOTO IIPAIlCBIAIITYBAHHS
BHITYCKHHUKIB Ha 3-6 MICSIIIB 3 TIOIAIBIIIO0 MOYKJIMBICTIO TIPOJOBKECHHS TPYIOBOTO JJOTOBODPY.

OcobOmmBa yBara po3poOIi 3axOdiB COINIANBHOI TIONMITHKH, CHPSIMOBAaHHX Ha 3a0e3MeueHHS
npodeciiiHol MATOTOBKH W TEpeHaBYaHHs 0ci0, mo cTaym 0e3po0iTHUMH, 1 CTBOPEHHS HOBHUX POOOUHX
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MiCIlb, B OCHOBHOMY B JEP’KaBHOMY CEKTOpi €KOHOMikHM mpuauierbest 1 B LlBerii. Ypsmom kpainu
KOOPJUHYETHCS MIrpallis HaceJeHHS ¥ po0odoi CHIIM IUIAXOM HaJaHHSA CYOCHIIH 1 KpPeauTiB Ha mepei3n
cimeii 3 pailoHiB 3 HAJUTMIIKOM poOOYO0i CHJIM A0 paloHiB, Jie € BaKaHTHI poOoui Mici [9].

BucnoBok. OTxe, 3ayBaKuMO, 10 YKpaiHi HEO0OXigHO BHKOPHCTATH CBITOBUH NOCBiJ 3apyOiKHUX
KpaiH, fKi MPOMILIA IUIAX yAOCKOHATCHHS MOTEHIIaly TPYAOBUX PECYPCIB Ta 3aIO3UYUTH HOTO 3 METO
3MEHIICHHs 0e3pOOITHOCTI, IO MPH3BE/E 10 HOKPAILICHHS COLIATbHOIO 1 eKOHOMIYHOTO CTAHOB/ICHHS HALIOT
KpaiHu B LJIOMYy, SIK COLIANbHO-NIPABOBOi JEpKaBU Ta CHOPUSATHME €(EKTUBHHM 3MiHAM TPYIOBOTO
HOTCHL[iaJ'Iy Ta iHTerpauii B €KOHOMIUHHMH eBponeiicbkuid mpoctip. Takoxk He Tpeba 3a0yBaTH i Mpo He
JOCKOHAJIiCTh MPaBOBOi CHCTeMH YKpaiHu y cdepi 3a0e3rnedeHHs MOOLIBHOCTI TPYAOBHX PECYpCiB, MO €
MAIPYHTAM TOUIYKY NPABOBMX MEXAaHI3MIB /UL BUPIMICHHS MUTAHHA AKOCTI PoOOYOi CHIIM, MiBUILICHHS
OCBITHBOTO PIBHS TPYIOBHX PECYpciB YKpaiHu depes GOpMyBaHHs €IHHOI LLTICHOI CHCTEMHU Ge3nepepBHOi
OCBITM Ta YCBIIOMICHHAM TpOMaJsfHaMM i BaXIMBOCTI, YIOCKOHANCHHS MeXaHi3My mpodeciiiHoi
MiATOTOBKH, MEPEHiArOTOBKH Ta IMepekBaiidikamii kaapiB, NOCHIEHHS BiANOBiAaIbHOCTI poOOTOAABLS 3a
HEHAaJISKHUH piBeHb KBamidikamii i coianbHOro 3aXUCTy HalMaHOi poOOYO0i CHIIH.
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AnHotamusi: CTaThsl pacKphIBa€T OCHOBHBIC THIBI OPraHU3AIMOHHBIX CHUCTEM COIMAIbHOW 3amuThl. B
JAaHHOM WCCJIEJOBAHWH TPOAHAIM3UPOBAHBI M OIpeneieHbl 3(PQPEKTUBHBIE ACHEKTHI IMPEOJOJICHUS
0e3paboTHIIBI W pa3BUTHS TPYAOBOTO TIOTEHIMAJa dYepe3 W3YYeHHWE CHUCTEM COIMAIbHOW 3alluThl
3apyOexHbIX cTpaH. OTpakeHa conanbHas 3aniuTa 0e3pabOTHBIX B TaKUX CTpaHaX, kak [lonbma, [lIBenus,
I'epmanms, bemsrus, CIIA w nppyrux. B craThe wucciaenoBaHo, YTO TPU  COBEPIICHCTBOBAHUHU
OTEYECTBEHHOTO TPYJIOBOTO 3aKOHOJATENHCTBA HEOOXOMUMO HCIIONB30BATh MHPOBOW OIBIT 3apyOeKHBIX
CTpaH, KOTOPBIE MPOIUIN MYTh YCOBEPIICHCTBOBAHUS MOTCHIIMATA TPYIOBBIX PECYPCOB U MO3aMMCTBOBATh
€ro C IENBbI0 YMCHBIICHUS 0e3pab0THIIBI, YTO MPUBEACT K YIYUIICHHIO COLUATBHOTO M SKOHOMUYECKOTO
CTAHOBJICHWS HAIlle CTpaHbl B IeNOM. Takke OyaeT cmocoOCTBOBaTh A(M(PEKTUBHBIM H3MEHEHUSM
TPYJIOBOTO MOTEHIMANa YKpauHbl, a TAKKE€ MHTETPAllii B 3KOHOMHYECKOE €BPOIEHCKOe MPOCTPAHCTBO U
Pa3BUTHIO CONMATHHO-IIPABOBOTO TOCYIAPCTBA.

KiawueBble ciioBa: 0e3pabotuiia, TPYyAOBOW MOTEHIMAN, CyOCHUAMpOBaHHE, COIHMAlbHAs 3alluTa,
MaTepHaabHOe obecneueHre, MOOUIBHOCTH TPYAOBOTO MOTEHIIHAIA.
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Abstract: This article is devoted to investigation of peculiarities of research of property for water (water bodies) in
Ukraine and Poland. In the article is analyzed the legislatively enshrined properties for water (water bodies) in these
countries. In particular, the analysis of the Water Code of Ukraine, the Land Code of Ukraine shows that the Ukrainian
legislation provides three forms of property for water (water bodies), namely: state, communal and private. In turn, the
analysis of the Law of Poland "On water law" reinforces the state and private properties for water (water bodies) in
Poland. In the materials also are founded the differences in the legal regulation of properties for water (water bodies)
between these states. In the report also is examined the question business implementation issues of the property for
water (water bodies), and features of their legal status on that issue in Ukraine and Poland.

Keywords: water, water bodies, property for water, the subjects of property rights to water, subjects of property for
water.

[TuTaHHSM BUKOpHUCTAHHS Ta OXOPOHHU BOA B YKpaiHi Ta [lonbili 3aBkIu HajaBalach 3HAYHA yBara
3-TIOMDK HAyKOBIIIB, OpPTaHiB BIagy Ta CyCHUIBCTBA B IuoMy. [IpaBoBe 3a0e3leueHHS palliOHAILHOTO
BUKOPHCTaHHS BOJHUX PECYPCIB Ta YCYHEHHS HETaTUBHOTO BIUIMBY HAa HHUX SK Ha OOMEXEHHH Ta ypa3nuBUH
NPUPOAHUHN pecypc Oyllo Ta 3aMuIIAEThesl BXIUBUM i PecryOmiku [lonbina sik unena €Bporneiicbkoro
Coro3y Ta mns Ykpainw, sika B HAHOMMKIOMYy MaiOyTHHOMY IUIaHYE BCTYNHTH B €Bpomelicbkuii Coro3s.
OCHOBHUM 3aKOHOJAaBUYUM akKTOM €Bporelickkoro Coro3y B Taly3l OXOpOHHM BOJHOTO CEPEIOBHINA,
pauioHaJTbHOTO BUKOPUCTAHHS Ta 30€peXeHHsI BOJHUX PECypCiB, 3aro0iraHHs Ta 3MEHIIECHHs 3a0pyIHeHHS
BOIHUX 00’ekTiB craHoBUTH [lupektnBa €Bpomneiicbkoro Ilapmamenty i Pamm Ne 2000/60/€C «IIpo
BCTAHOBJIEHHS PaMoOK misutbHOCTI CIiBTOBapWCTBAa y Taiy3i BomHOI momitukm» Bixm 23 sxkoBTHa 2000 p.
(Bomaa PamxoBa JlupekTuBa), CXBaJICHHS SKOi AeprkaBaMH-ydacHUIIME €C OyJio CIpsSsMOBaHE HA 3aXUCT
BHYTpIIIHIX, TOBEPXHEBHUX, NPHOCPEKHUX Ta MiA3EMHUX BOJA Yepe3 3amo0iraHHs Ta 3MEHIICHHS
3a0pyaHEHHS, TIATPUMKHN CTAJIOTO BOJOKOPHCTYBAHHS, 3aXUCTY BOJHOTO CEPEAOBHUIIA, MOKPAILIECHHS CTAaHY
BOJHUX €KOCHCTEM Ta ITOM’ SIKIIIEHHS HACIIIKIB TIOBEHEH 1 MOCyX.

VYkpaiHa aKTUBHO 3[IHCHIOE aJanTalilo HallOHAJBFHOTO BOJHOTO 3aKOHOJABCTBA IO BOAHOTO
3akoHogaBcTBa €C. BogHe 3akoHOZAaBCTBO YKpaiHHM 3arajioM XapaKTepU3YeThCS KOMILIEKCHICTIO,
00’€EMHICTIO Ta € JOCUTh PO3BHHYTHM. ba3oBHUM CIIemMiaIbHUM HOPMAaTHBHO-TIPABOBHM aKTOM BOJHOTO
3aKOHO/IaBCTBa YKpainu € Bopuwmii kojexc Ykpainu Bim 6 depBHs 1995 p., skuii BU3HAYa€ 3aBJIaHHSAM
BOJIHOTO 3aKOHOJABCTBAa YKpaiHW PEryJIIOBaHHS MPaBOBHX BIAHOCHH 3 METOIO 3abe3nedeHHs 30eperkeHHs,
HayKOBO OOTPYHTOBAHOTO, pallioHATHFHOTO BUKOPUCTAHHS BOJ U TOTPEO HACCICHHS 1 TATy3eH eKOHOMIKH,
BIATBOPEHHS BOJHUX PECYpPCiB, OXOPOHU BOX Bij 3a0pyAHCHHS, 3aCMIUYCHHS Ta BHUYCPIAHHS, 3am00iraHHs
IIKIJUTMBUM JisIM BOJ| Ta JIKBifaIlii iX HaCIiJKiB, MOJIIIICHHS CTaHy BOJHUX 00 €KTIB, a TAKOXK OXOPOHHU
TpaB MANPUEMCTB, yCTaHOB, OpraHi3amiii i TpoMaJsH Ha BOJOKOPHCTYBAaHHS. 3 METOI0 BH3HAYCHHS
OCHOBHHUX HAIPsSIMIB JIEP:KaBHOI MONITHKH y cepi BOTHOIO TOCIOAAPCTBA, 30CPEKCHHS 1 BIATBOPCHHS
BOJHHUX PECYpCiB, MiJBUIICHHS iX SKOCTi, BOPOBAPKCHHS CUCTEMHU IHTETPOBAHOTO YMPABIIHHI BOJHUMH
pecypcamu 3a OaceiiHOBHUM INPHHLUIIOM, sIKe SKpa3 nependadae 3akoHOAAaBCTBO €Bpormeichkoro Corosy,
BepxoBuoro Pamoro Ykpaiam 24 tpaBus 2012 p. Oymno mpuiiaaro 3akoH Ykpainu «I[Ipo 3arBepmxeHHs
3aranpHOJEpKaBHOI LINBOBOI MPOTrpaMu PO3BUTKY BOJHOTO TOCIIOJIAPCTBA Ta €KOJOTTYHOTO O370POBICHHS
Oaceiiny piuku dninpo Ha nepion 1o 2021 p.».

[IpaBo BOmOKOpHCTYBaHHS € OJTHUM 3 OCHOBHHX BH/IIB IPaBa MPHUPOJOKOPUCTYBAHHS, 1[0 BUIUTSIETHCS
3a THIIOM TPUPOIHOTO 00’€kTa. BUKOpHCTAaHHS BOJ MOXKIIMBE y CBOiM peasri3allii Ha mpaBi BIIACHOCTI Ta Ha
npaBi KopucTyBaHHA. Boau (BogHi 00’ €kTH) SIK 00’ €KTH MpaBa BIACHOCTI MalOTh CBOI OCOOJIMBOCTI Ta 30BCIM
IHITUH TPaBOBHMA PEXKHUM, HIK IPaBO BIACHOCTI Ha pid (MailHO) B IHMBUIHHO-TIPABOBOMY PO3YMIiHHI 1 B
VYkpaini, i B PecrryOumimi [lompma. BuxigHi mog0KeHHS ITpaBa BIACHOCTI Ha BOau (BOAHI 00’ €KTH) B YKpaiHi
3akpimieHi B Koncrutyuii Ykpainu (ct. 13) [1], AK010 BHOKPEMITIOIOTHCS TPUPOAHI 00’ €KTH, 30KpeMa, BOJIHI
Ta iHII TPUPOIHI pecypcH, B CKIaAi 00’€KTiB MpaBa BIACHOCTI, 3a0€3MEeUyI0UM TAKMM YMHOM MIOAO0 HHUX
0COONMBUI TPAaBOBHM PEXUM BIIACHOCTI YKpaiHChKoro Hapoxy. Bix iMeHi YKpaiHCBKOTO Hapomy IipaBa
BIIACHHWKA 3MIACHIOIOTH OpraHW JIepXKaBHOi BJIagu Ta OpPTaHW MICIIEBOTO CAaMOBPSIyBaHHS B MeXax,
Bu3HaueHuXx Konctutyniero Ykpainu. Koncturymist PecnyOmiku [lonmpima okpemo He BHUALISE IPaBo
BJIACHOCTI Ha MPHUPOIHI 00’ €KTH, aJie 3aKPITUTIOE MOXITHBICTh KOKHOTO MAaTH MPaBO BIACHOCTI, SKE IiIsATac
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MPaBOBi OXOPOHI Ta MOkKe 0OMEXYBATHCS JIAIIE B MOPAIKY 3aKOHY Ta JIMIIE B TUX MEXaX, B SKHUX IIe HE
MopyIrye cyTi mpaBa BiacHocTi (cT. 64) [2]. OueBuaHO, IO B 3aKOHOJNABCTBI YKpaiHu Ta PecmyOmiku
[Tonpmma 9iTKO CIIBBITHOCSATHCS KOHCTHTYIIIMHI Ta TaJy3€Bi HOPMH IIOJO BJIACHOCTI Ha BOIW (BOIHI
00’€eKTH).

Boanuit kogexc Ykpainu ananoriuno Koncrutynii Ykpainu BinoOpaxae o3HaUeHUH BUILE MPaBOBUI
PSKHM BIIACHOCTI Ha BOAU (BOIHI 00’€KTH) SIK Ha 00’€KTH BUKIIFOYHOI BJIACHOCTI Hapoay YKpaiHW, IO
HAJAI0THCSI TITFKH y KOPUCTYBAHHS Ta JEJETYIOUH Ie mpaBo BepxoBHiit Pami Ykpainu, micrieBuM Pamam, a
OKpeMi TOBHOB@KEHHS IIOJO0 PO3MOPSIKEHHS BoJaMH (BOIZHUMH OO0 €KTamMM) BiJNOBIAHUM OpraHam
JiepkaBHOI BUKOHABYOI Biaau (ct. 6) [3]. Pazom 3 Tum, 3eMenbHUIA KOJEKC YKpaiHH B YaCTHUHI TPaBOBOTO
peXuUMy BOJ Ta IHIIMX NPUPOAHWX OO ’€KTIB BH3HAYAE, IO TpOMaIsiHaM Ta IOPHUANYHAM oOcol0aM 3a
pIMIEHHSAM OpTaHiB MICIICBOTO CAMOBPSIYBAaHHS Ta OpraHiB BHKOHABYOI BJIATH MOXXYTh 0€301UIaTHO abo 3a
IIaTy NepeAaBaTucCh y BIACHICTh 3aMKHEHI MPUPOIHI BOJOWMH 3arajibHOIO IUIOMIEIO 10 3 TeKTapiB (4. 2 CT.
59) [4], mo He 3akpimoe Bogamii kogekc Ykpainn. OgHak NMpaBOBUH PEXHMM IMOAO TaKUX BOIONM HE
BCTAHOBJICHWH, TOMY MOXJIMBICTH peajizamii JaHoi HOpMH Ha TPAKTHUIll HE BH3HAUYCHA, a OTXKE MEXaHi3M
MPaBOBOI'O PEryJIIOBaHHS TAaKOTO BUKOPUCTAHHS BOJ (BOAHUX 00’€KTIB) € HE B MOBHIM Mipi 3a0e3MeueHIM.
OCHOBHMM HOPMaTHBHO-IIPAaBOBHM aKTOM, SIKHH PETYJIIO€ BiIHOCHHH 100 BUKOPUCTAHHS Ta OXOPOHH BOJ
B Pecrry6umimi [Tompma € 3akon «IIpo Bogae mpaBoy» Big 18 mummas 2001 poky, Xoua BOIHI IPABOBITHOCHHH
perymorThCsl Takok 3akoHoM PecrryOummiku Ilomema «IIpo mopcekki Tepuropii Pecmy6mikm Ilomsmmma ta
MOpPCBKY anmiHicTpauito», 3akonom Pecmy6miku [lonmpma «Ilpo nmikyBameHi Ta ripceki Bogm» Tomio. B
3akoni PecnyOmikm Ilomemia «[Ipo BomHe mTpaBO» B3arayi BeCh JAPYTUHA PO3MIT  MPUCBIYCHUN
MIPaBOBITHOCHHAM BJIACHOCTI Ha BOAM Ta Ha3mBaeThcs «lIpaBo BmacHocTi Ha Boam» (cT.cT. 10-20) [5]. Ha
BiMiHY BiJl YKpaiHCBKOTO BOJHOTO 3aKOHOAAaBCTBa, 3akoH Pecmybmiku [onbma «IIpo BogHe mpaBo» 4iTKO
BHU3HAUA€E, IO BOAM € BIACHICTIO JICPKaBH, IOPUIUYHHUX OCIO Ta PI3UYHHUX OCI0, YTOYHIOIOYH T€, IO BOJAU
TEPUTOPIATTLHOTO MOPS, BHYTPIITHI MOPCHKI BOJM, Pa30oM 3 BHYTPIIIHIMH MOPCHKAMH MoJaMu | maHCBKOL
3aTOKHM, BHYTPIIIHIMM TIOBEPXHEBHMMH BOAOTOKaMH Ta MiJ3e€MHMMH BOJaMH HajexaTbh [lepkaBHOMY
Ka3HavelcTBy. Boau, sixi Hanexartb [lepaBHOMY Ka3HauecTBY Ta OopraHaM MiCIIEBOTO CaMOBPSLyBaHHS €
Jep KaBHUMH BOoJgaMu. Bosu, sIKi € BUKIIFOYHOIO JIEP’KaBHOO BIACHICTIO, HE M IATAIOTH BUIBHOMY ITUBIIIBHO-
paBoBOMY 000OPOTYy, KpiM BHITaJIKiB, mepemdadeHnx 3akoHoM (cT. 10) [5]. 3 BHKIAamEeHOTO CImye, IO
YKpaiHChbKE BOJHE 3aKOHOJABCTBO 3aKpiIlItoe Tpu (popMu BiacHOCTI Ha BoaM (BOAHI 00’€KTH): AEpiKaBHY,
KOMYHaJIbHY Ta MIPUBATHY, IPH IBOMY HE JI0 KIiHIA YiTKO BU3HAYAIOYHM MEXaHI3M peai3allii mpaBa mpuBaTHOI
BJIACHOCTI Ha Boxy (BomHI 00’ e€kTH) B YKpaiHi. B cBoio 4epry, monbChke BOJHE 3aKOHOIABCTBO 3aKPITLTIOE HE
BCi, a JIMIIe Aep>KaBHY Ta MpHUBAaTHY (OpMH BiacHOCTI Ha BoAy (BoxHi 00’extH) B PecmyOmini [lonpiua,
30CepeIKyI0UH yBary Ta HaJaloud IepeBary TaKOMy OCHOBHOMY BJIACHHMKY Ha BOAH (BOIOHI 00’€KTH) K
JepKaBa, M0 Ja€ MOXKJIMBICTh peasli3yBaTH MPUHIUII CTAIOTO PO3BUTKY, (POpMyBaHHS, OXOPOHH BOIHHX
pecypciB, palioOHATEHOTO BUKOPUCTAHHS Ta YNpPaBlliHHSI BOAHUMH pecypcaMu. Xoda (akTHYHO peanizamis
nmpaBa JepkaBHOI BnacHOcTi B Pecy6mini [lonbma 3ailicHIOEThCS SIK Uyepe3 3araibHOIEpKaBHi, TaK 1 dyepe3
MICIICB1 OpTaHH BJIAJIH, IO PO3KPHUBAE CYTh JEPKABHOI Ta KOMYHAJILHOI BIACHOCTI.

Cy0’exToM pearizariii mpaBa aep>kaBHOI BIAaCHOCTI Ha BoaM (BOIHI 00’€KkTH) B YKpaiHi € BepxoBHa
Pana Vxpainu (ct. 7 BonHoro xonekcy YkpaiHu); KOMyHaJIbHOI, BiMOBiAHO, — MicueBi Panu (cT. cT. 8-10
Bomnoro xomekcy Ykpainn), TpoMaasHu Ta iX 00’ €THAHHS, iHIII TpoMaachki popmysBanns (cT. 11 BomHaoro
KoJekcy Ykpainu) [3]; cy0’ekTamMu IpaBa NMPUBATHOI BJACHOCTI Ha BOAM (BOAHI 00’€KkTH) € (bi3uuHi Ta
topuIu4aHi ocodu (4. 2 cr. 59 3emenbHoro xKonekcy Ykpainm) [4]. CyO’ektamu peanizalii mpaBa IepaBHOT
BIIACHOCTI Ha BoaM (BogHI 00’ekTH) B PecnyOmimi Ilonbima, ski HanexaTsh JlepkaBHOMY Ka3HA4EUCTBY, €:
BiAmoBimHUNA MIHICTp y clipaBax BOAHOTO TocmoaapcTsa (MiHICTp HABKOJHUITHROTO CepenoBHUIa), I oosa
JEP)KaBHOTO YIMPABIIHHA BOJIHOTO TOCTIOIAPCTBA SK IICHTPATbHUNA OpTraH ypsSAOBOi aaMiHICTpaIii,
MiANOPSAAKOBaHUHN BiINOBIZHOMY MIHICTPY Yy CIpaBaX BOAHOTO rocrnojapcTsa, JMpeKTop HalioHaJIBEHOTO
mapky, BoeBoncekuii (007acHHMiI) iHCIIEKTOP OXOPOHH HABKOJIHMIIHBOTO CEPENOBHUINA; CYO'€KTOM IIpaBa
Jep>KaBHOI BIIACHOCTI Ha BHYTPIIIHI ITOBEPXHEB1 BOAM a00 iX YACTHHH, SKi € BIACHICTIO MOJILCHKOTO HAPOTY
€ Paga MinicTpiB, sika MOXe JOpy4aTH CBOI TMOBHOBaXCHHS Mapiuamy BoeBoicTBa (cT. 11 3akony
Pecny6niku [Tonbima «IIpo BogHe mpaBo»); cy0'ekTamu peanizamii npaBa Jep>KaBHOI BIaCHOCTI HA MOPCHKIi
Bomu PecmyOmiku Ilombmia € KOMIETEHTHHH MICIEBHH OpraH MOPCHKOi aaMiHICTparii, BiAITOBiTHUN
BO€BOAA, BinnoBiguuid crapocta (cT. 15) 3akony PecnyOniku Ilompma «[lpo BogHe mpaBo»); cyO'ekramu
MpaBa MPUBATHOI BIAacHOCTI Ha Boxu (BogHi 00'extr) B PecryOumini Ilonbia € ropuauyni Ta ¢izndni ocodu
(cT. cr. 12, 15, 17, 18 Ta iami 3akony PecmyOumiku Ilomema «IIpo Bomuae mpaBoy») [5]. Ciix TakoX J01aTH,
0 BKa3aHWUM 3aKoHOM Pecmry6iku Ilosbia BCTAaHOBICHO psJl YMOB Ta OOMEKECHb MPH 3IHCHEHHI IpaBa
BJIACHOCTI Ha BOJAM (BOAHI 00’€KTH), IO Aa€ 3MOTY 3a0€3MEeYUTH pallioHaJhbHE BUKOPUCTAHHS Ta OXOPOHY
BOJHHUX PECYPCiB, a TAKOX COIlIaTLHO-eKOHOMIUHUH po3BUTOK Pecrybmiku ITomsmia. Jocmimkenas BogHoro
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KoJiekcy Ykpainu ta 3akoHy Pecry6Omiku Ilomsma «IIpo BomHe mpaBo» ga€ MOXKIHBICTH TaKOXK 3pOOWUTH
BHUCHOBOK, L0 HaJISKHICTH BOJ (BOJHUX 00’ €KTIB) A0 Ti€i uM iHIIOI ()OPMH BIACHOCTI 3aJIEXKUTh, B TIEPIILY
4epry, BiJl 3HaUEHHS IOTO 00’ €KTa sl MepskaBu. Boau (BogHI 00’ €KTH) MOXKYTh MaTH 3arajbHOICpPKAaBHE
YU MICIIEBE 3HAYEHHS, 1 BIATIOBIIHO J0 ITLOTO HAJICXKATH IO BiATIOBIAHOI (hOPMH BIACHOCTI; MOXYTh TaKOXK
MaTH 1 CTpATeTivYHO BaXXJIMBE 3HAYCHHS, a2 TOMY TepeOyBaTh BHKIIIOUHO Yy JCPKaBHIM BIACHOCTi; MOXKYTh
OyTH HEBEITMKHUMU 3a IUIONICI0 3aMKHEHUMH MPHUPOJHUMH UM MITYYHHMHU BOJOWMAaMHu, a00 MOXYTh MaTH
MCHIII BAaXJIMBE 3HAYCHHS Ta MepeOyBaTH y MpUBATHIN GopMi BIacHOCTI. AHaI3 OCHOBHUX CIICIiAIbHAX
HOPMAaTUBHO-TIPABOBUX aKTIB BOJHOI'O 3aKOHOJAaBCTBa YKpaiHu Ta PecmyOmiku Ilombpia cBiquuTh Mpo Te,
0 pO3MOJiaA CyO’€KTiB TpaBa BJIACHOCTI Ha Bojau (BomHI 00’€¢kTH) B YKpaiHi 3IIHCHIOETHCS 3a
BEPTUKAIIGHUM TPUHIUAIIOM, a B PecmyOmimi Ilompma sk 3a BepTUKAIbHUM MPUHITAIIOM, TakK 1 3a
TOPU30HTAJIBHUM IMPHHIUIIOM (HAMPSIMOK €BPONEHCHKOr0 3aKOHOJABCTBA). X04a 31MCHEHHS JIEPKABHOTO
€KOJIOTIYHOTO yIPAaBJIiHHI BUKOPUCTAHHSIM Ta OXOPOHOI0 BOJ (BOJHUX 00’€KTIB) i B 3aKOHO/IABCTBI Y KpaiHH,
1 3akoHomaBcTBI PecmyOmiku Ilombima) moOymoBaHO i 3a BEPTHKAIBHUM (3aralbHUM), 1 3a CHEIiadIbHUM
(ramy3eBuM, OacEHHOBUM), 1 32 TOPH3OHTAILHUM TTPUHITUIIOM.

3 IOCIiHKEHOTO MOXKHa 3pOOUTH BHCHOBOK, IO BOAHE 3aKOHOAaBCTBO PecryOmiku Ilompmma six dneHa
E€pporneiicbkoro Coro3y aganToBaHe A0 3aKOHOJABcTBa €Bpomeicbkoro Coro3y. 3aKOHOJABCTBO YKpaiHM B
TOCTDKYBaHii cepi y OUIBIIOCTI CBOIX IMOJIOKEHD BIITOBINAE €BPOTCHCHKOMY 3aKOHOMABCTBY. IIporpamm
BOJIHOI IOJTITUKK Ta BOJHOTO I'OCIOAaproBaHHsA B YKpaiHi Ta €Bporneiicbkomy Coro3i CIipsMOBaHi 3a0€31eUCHHS
palioHaNbHOTO BUKOPHCTaHHS Ta OXOpPOHM BONHHUX pecypciB. PasoM 3 TuM, mo0 HOBHICTIO HAaOIM3UTH
yKpaiHChKe BOIHE 3aKOHOJABCTBO JIO €BPOICHCHKOr0, 30KpeMa, Y IOCTIDKYBaHii cdepi, HEOOXITHUM TaKOXK
3ATUIIAETHCS YJIOCKOHATICHHSI YHHHIUX HOPMATUBHO-ITPABOBHX aKTIB Ta PHUHATTSI HOBUX.

References:

1. Konstitutsija Ukrainy vid 28 cherv. 1996. No. 254k/96-BP [Constitution of Ukraine, 28 june, 1996,
No. 254k/96-BP]. Available at: http://zakon5.rada.gov.ua/laws/show/254x/96-Bp (accessed 29.11.2015). (In
Ukrainian).

2. Konstitutsija respubliki Pol'sha vid 2 kvit. 1997. No. 78 [Constitution of Poland, 2 april, 1997,
No. 78]. Available at: http://www.sejm.gov.pl/prawo/konst/polski/kon1.htm (accessed 29.11.2015). (In Polish).

3. Vodnyi kodeks Ukrainy vid 6 cherv. 1995. No. 213/95-BP [The Water Code of Ukraine, 6 june,
1995, No. 213/95-BP]. Available at: http://zakon5.rada.gov.ua/laws/show/213/95-Bp (accessed 29.11.2015).
(In Ukrainian).

4. Zemel'nyi kodeks Ukrainy vid 25 zhovt. 2001. No. 2768-II [the Land Code of Ukraine,
25 october, 2001, No. 2768-III]. Available at: http://zakon5.rada.gov.ua/laws/show/2768-14 (accessed
29.11.2015). (In Ukrainian).

5. Pro vodne pravo: zakon respubliki Pol'sha vid 18 lypnia 2001. No. 115 [On water law: law of
Poland]. Available at: http://isip.sejm.gov.pl/DetailsServlet?id=WDU20011151229 (accessed 29.11.2015).
(In Polish).

IIpaBo coOCTBEHHOCTH HA BOJbI (BOJHbIE 00beKTHI) B YKpauHe u [loabmie
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[pukapnarckuii ropuauyeckuid uHCTUTYT HaumonanpHoro ynuBepcutera «Opecckas lopuanyecKas
aKkajzieMusi», Y KpanHa

AHHOTAIUS: CTaThsl MOCBAIICHA HCCIEJIOBAHUIO OCOOCHHOCTEH COOCTBEHHOCTH HA BOJHBIE PECYpPCHI
(BomHbIe 00BEKTHI) B YKpauHe u [losbine. B cratbe aHamm3upyercst 3aKOHOAATEIBCTBO O BOJHBIX pecypcax
(BomHBIX O0BEKTax) B 3TUX CTpaHaxX. B dacTHocTH, aHaim3 BomHOro komekca YKpawHbl, 3eMENBHOTO
KOJIekca YKpauWHBbI IOKAa3bIBAET, UYTO YKPAWHCKOE 3aKOHOAATENBCTBO MpEayCMaTpuUBacT TpuU (HOpMBI
COOCTBEHHOCTH Ha BOJIbI (BOJHBIE OOBEKTHI), @ IMEHHO: FOCYIapCTBEHHYIO, KOMMYHAIILHYIO U YacTHYIO. B
CBOIO ouepeib, 3akoH PecnyOnuku [Tonbma «O BOAHOM IpaBey» YCHWIMBAET TOCYIAPCTBEHHYIO U YaCTHYIO
(opMBI COOCTBEHHOCTH Ha BOABI (BOAHBIE OO0BEKTHI) Ha TeppuTopun [lompmm. B craThe Takke
c(hOpMYITHPOBAHBI pa3IMYKsl B IPABOBOM PETYJIMPOBAHUM OTHOIICHHU B chepe BOTHBIX pecypcoB (BOIHBIX
00BEKTOB) B ATHX TOCYyJapcTBax. B cTraThe pacCMOTPEHBI BOIPOCH pear3aliy MpaBa COOCTBEHHOCTH Ha
BOJIBI (BOJHBIE OOBEKTHI), 1 OCOOEHHOCTH MX MPAaBOBOTO cTraTyca B YkpauHe u [lombie.

KJiroueBble ¢JIoBa: BOJa, BOAHBIC 00BEKTHI, MPABO COOCTBEHHOCTH Ha BOJIHBIE PECYPCHI, CYOBEKTHI MpaBa
COOCTBEHHOCTH Ha BOJIHBIE PECYPCHI.
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Abstract: This article investigates the essence of reform of civil procedural law in Ukraine in sphere of proving and
establishing facts and circumstances, identify the main features that influence on ideology of the modern civil
procedure. Considering the legal nature of civil cases which are dealt by different rules or in different proceedings, the
criteria, that assist conclusions about activity or passivity of court in proving, are revealed. The critical views and
opinions of theorists and practitioners are analyzed in relation to strengthening of competitive principles of national
civil procedural law.

Keywords: civil procedure; proving; establishing facts and circumstances by a court; activity (passivity) of court.

PedopmyBaHHS IMBUTEHOTO TPOLIECYaTBHOIO 3aKOHOIABCTBA Y KPaiHH, K PO3IIOYAIOCs HAMPUKIHII X X
CT., IO3HAYWIOCH, B TOMY YHCII, i Ha TIPOIleCyaTbHOMY CTAHOBHIII CYy Ta OCi0, sIKi OepyTh yJacTh y CIIpaBi B
chepl A0Ka3yBaHHSA Ta BCTAHOBICHHs (hakTiB i 0OCTaBUH. BHACHIZOK MOCHMJICHHS 3MarajlbHHUX 3acaj, cTaua
IHIIIOK0 cama iJIe0JIOrisl UBUILHOTO CYJOYMHCTBA, IO HE MOIJIO HE BIUIMHYTH Ha BUHUKHEHHS JMCKYCil 3
MPUBOLY IOUUIBHOCTI 3alpOBaKeHUX HOBEJ. AHAJi3 BHCHOBKIB Ta Cy/DKEHb J103BOJISIE KOHCTATYBaTH, 110
HayKOBIIMH aKIICHTH, 37COUTBINIOr0, PO3CTaBJICHI HABKOJIO AaKTHBHOCTI YM MACHBHOCTI CYIy V JOKa3yBaHHI Ta
BCTaHOBJICHHI (akTiB i OOCTaBMH fK KpuTepii, sIKi BH3HAYAIOTh XapakTep LHUBUIFHOTO CYIJOYMHCTBA Y
ijzomy.

Cyn y IUBUTBHOMY TIpoOIleci - OOOB'S3KOBHU CY0'€KT NMHUBUIBHHX IPOIECYaTbLHUX IPABOBIAHOCHH,
opra" Jep)KaBHOI BIIAJM, HAa SKAW JIepP>KaBOI0 Ta CYCHUIBCTBOM TNOKIAAeHO (YHKIIIO CIpaBedinBo,
CBOEYACHO Ta HEYMEPEIIKEHO PO3TIISHYTH 1 BUPIMIUTH CIPaBY, 3aXUCTUTH MOPYIIEHI, HEBU3HAaHI abo
OCIIOpIOBaHI TIpaBa, CBOOOAM UM iHTEpeCH BiAMOBIMHO 10 CT. 1 I[UBUTEHOTO MPOIECYATBHOTO KOIEKCY
VYkpaian (mami — IIIK Ykpaian). BuUCHOBOK mpo Te, Mo B OYIb-SKHUX MPOIEeCYaThbHUX MPABOBITHOIICHHIX
OJHHUM 3 CyO'€KTiB 3aBXIH BUCTYIA€ CyJ, € 3arajlbHONPHHHATHM 1 HE BHKJIMKae Aauckycii [1, c. 109; 2,
c. 71-72,75; 3, c. 129].

OcobmrBa ponb Cyoy y CKIIami CyO0'€KTiB MMBUTHPHHUX IPOIECYaTbHHUX TPABOBITHOCHH 3YMOBJICHA
TUM, IO JOTH, JOKHU I030B UM 3asBYy HE MOJAHO IO CYAY 1 CyJOM HE BiAKPUTO MPOBAIKEHHS Y CIIpaBi,
IUBIIBHI MPOIIeCyallbHI MPaBOBITHOCUHHA HE BUHUKAIOTh. BUKIIFOUEHHSM 3 3arajibHOTO MpaBHIIa, €, 30KpeMa,
nepeadaueHa 3aKOHOM MOJKJIMBICTH MOJAHHS 3asABU PO 3a0e3MeUCHHS MM030BY, SKa BiAMOBIAHO 10 4. 4 CT.
151 HIIK VYkpaiam moke OyTH TomaHa IO BITKPUTTSA IMPOBADKCHHS y CIpaBl 3 METOIO 3amoOiraHHs
MOPYIIIEHHIO TIPaBa iHTEIICEKTYAIBHOT BIIACHOCTI, @ TAKOX 3asBH PO 3a0€3MEUCHHS JOKAa3iB, sIKA TAKOX MOXE
OyTu mojaHa 0 Cyay 0co0O0 J0 TpEA'sBICHHS HEI0 MO30BY B MOPSAKY, mependauenomy cr. 133 LIIK
VYkpainy, i B IuX BUMAAKaX MOKHA TOBOPUTH PO BUHUKHEHHS IMBUTFHUX MPOIECYATbHHUX MPABOBITHOCHH
710 BAHUKHEHHS CaMOro IpoLecy.

[ToHATTS «aKTHBHHIA CyJ1» Ta «IMACUBHUH CYJ» SK OCHOBHA O3HAKA, SIKA OXOILIIOE 3araJlbHE YSIBJICHHS
PO CTaHOBHUIIE Cyay B cdepi J0Ka3yBaHHS, BUHUKIM HE ChoromaHi. CTyIMmiHb aKTUBHOCTI YM MMAaCHBHOCTI
Cyay y JOKa3yBaHHI, BCTAaHOBJICHHI (paKkTiB Ta 0OCTaBHH, B YCI YacH 3ajiexkalia BiJ TUITy 4 (QOPMHU IEPIKaBH,
JICPXKABHOTO Ta TPABOBOTO PEXKHUMY, HAI[lOHATBHHX Tpaaulliii Tomo. CHuparodyuch Ha OCHOBOIIOJIOXKHI
3acaJM JIOKa3yBaHHs Ta BCTAHOBJCHHS (aKTiB i 0OCTaBWH, 3aKpIIICHUX Y ITUBIILHOMY IPOIECYaTbHOMY
3aKOHOJIAaBCTBI TIEBHOTO IEPioay Yacy, 3'SBJSUINCH M BIAMOBIIHI BUCHOBKH MPO aKTHBHICTh UM TACHUBHICTH
cyay. Tak, CraryT uuBinbHOro cynoumHCTBa 1864 p. PO3LIHIOETBCS CyYaCHHKAMU SK akT, SKUH
3aKpIIUIIOBAB MMACUBHY MOBEAIHKY CYAY Y JOKa3yBaHHI K OCHOBOIIOJIOKHY 3acajly IMBUILHOTO CyIOYMHCTBA,
OCKUTBKH CT. 367 CTaTyTy MICTHIIa TIOJIOKEHHS TIPO T€, IO «CY[I Hi B IKOMY pasi He 30upae caM JOKa3iB 9u
JIOBIJIOK, @ 3aCHOBYE CBOE DIllICHHS BUKIIOYHO Ha J0Ka3aX, HaJaHUX ctopoHamu» [4, c. 184].
[Iponecyamnictu x Toro yacy He OyJyio Tak kareropuuHi. 3okpema, BacekoBcobkuii E.B. mmcaB: «ykmagaui
CraryTy 30BCiM HE OakaJli TIPOBECTH B IPOIIECI CYBOPY 3MarajibHiCTh Ta TIOCTABHTH CyJ B aOCOJIOTHO
TIAaCHBHE CTAHOBHIIE CIIOCTEpiradya MpOoIeCyalbHOI OOpOTHOM CTOPiH, HABITAKW, BOHHM 3aKIHKAIH Cyd IO
AKTUBHOI y4acTi y BCTAHOBJICHHI ()aKTUYHOTO MaTepially CIpas, IO PO3TIISIAIOThCS, aje TiTbKH HE B
SIKOCT1 CAMOCTIMHOTO JTOCITITHHKA, a B POJIi IOMIYHHAKA Ta pagHUKa CTOPiH. B 00rpyHTYBaHHS HUM HaBENICHI,
30Kpema, mososkeHHs1 CTaTyTy, SKi HaJaBaJld TPaBo CyAy MPU3HAYATH 33 BIACHUM IMEPEKOHAHHSM, OTJISIH
(ct. 507), excneptusu (ct. 515), BUMaraTH TOSCHEHb BiJl CTOPOHU, sSKa BHPAXAEThCS HESICHO YU
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HeBm3HadeHO (cT. 335) Tomro [5, c. 105-106]. Takum ymHOM, HaBEeICHI BHINEC BUCHOBKH CYYaCHHUKIB IIOI0
MAaCUBHOCTI CYyJly Ta YUCTOI 3MarajibHOCTI IUBUILHOTO cymounHcTBa KiHIg XVII — mouatky XX cT. CT.,
3po0JIeHI Ha MiACTaBi MOoXeHb CTaTyTy IMUBIILHOTO CyI0UnHCTBA 1864 p. , € cCrlipHUMHU.

BucHoBKM TIpo Te, MO CYyI CTaB aKTUBHHUM Cy0'€KTOM moKasyBaHHs mmicis mpuiHATTS LIIIK YPCP
1924, sunukim y 3B's13ky 3 TuM, mo LIIK YPCP 1924 p., y nopiBusuaai 3 Ctarytom 1864 p., HiBemoBaB
comianbHy (PYHKIIIO TPaBOCYIJS, JAUCIO3UTHBHICTh IMBLILHOTO CYIOYMHCTBA i CYTTEBO OOMEKUB HOTO
3MarajibHAN XapakTep, fAki € GyHIaMEHTAIBHIMH OCHOBaMH IMBLIRHOTO cymounmHcTBa. Crartti 5, 118 Ta
IHIITI TOKJIa/IaTi Ha CyJT 00OB'SI30K HE 0OMEKYBATHUCH JIUIIC JOKAa3aMH, HAJITAaHUMU CTOpOoHamH [6, ¢.77].

HITK VYxkpainm 1963 p. Takox mnepexnbadaB OOOB'A30K Cydy, HE OOMEXYIOUHCh HaJaHUMHU
MarepiajgamMu Ta TMOSICHEHHSAMH, BXXKUBATH YCiX MepeadadeHnX 3aKOHOM 3aXOdiB I BCeOIYHOTO, ITOBHOTO Ta
00'€eKTUBHOTO 3'ICYBaHHS JICHUX 00CTaBHH CIIpaBH, IpaB Ta 000B'I3KIB CTOPIH (CT. 12).

Ha mymky BUueHUX aKTUBHICTh CyAy Y 30MpaHHI JOKa3iB B PaJASHCHKUIA TIEpPioj BUPAKAIACh y TOMY,
10 32 BJIACHOIO IHIIIATHBOIO CYJ MaB IpaBo: 1) mepemaTy CTOPOHI 3aluT CyAy Ui OTPUMAaHHS JTOKa3iB Ta
TTOAaHHSA HOTO 10 cynay; 2) BUTpeOyBaTH IOKa3W OE3MOCepenHbo Bia ocib; 3) MpuU3HAYNTH eKcepTusy; 4)
OMJIIHYTH Ha Micli; 5) HalpaBUTH CyJ0Be AopydyeHHs [7, ¢.139].

Buecenns pagukansaux 3mid 1o HIIK 1963 p. y 1996 p., skumu Oyno 3Ha4HO OOMEXEHO Ccy[ y mpasi
BUTpeOyBaTH JOKa3H MPHU PO3IIISLAl Ta BUPIIICHHI CIIpaB MO30BHOI'O MPOBAKEHHs, NpUiHATTS y 2004 p.
HoBoro IIIIK VYkpainm, y skoMmy 3MaranbHi 3acaay Oyid pO3IMIMPEHi, CTAaJXd HACIIIKOM BHHHKHEHHS
BHCHOBKIB PO HAOYTTs IIMBUIBHUM IPOLIECOM YKpaiHH 3MarajibHOTrO Xapakrepy, mo y 1996 p. Ha 3miHy
MIPOIIECY CIIITIOMY MPUHATIIOB MPOIIEC 3MarajibHAN 3 aKIIEHTOM Ha 3MiHY POJIi Cyay Yy HhoMy [8, ¢.98].

JocTaTHRO BENMKHH CTPOK 3aCTOCYBaHHS HOBOTO IMBIIFHOTO IPOIECYaIbHOTO 3aKOHOJABCTBA
3YMOBHUB BUHUKHEHHS IUCKYCIil 3 MPUBOY IOIILHOCTI 3apoBaKeHUX HOBell. OKpeMi TEOPETUKH OJTHIEIO 3
OCHOBHHUX TPHYHUH, AKI 3yMOBIIOIOTH HEOOXiAHICTH ONTHMi3alii LWBIIBHOTO CYJOYMHCTBA Ta TapaHTIEO
NOCATHEHHS OT0 3aBAaHb, IPOMOHYIOTh PO3TIISAATH CaMe aKTUBHICTh CY/y, 3T1AHO 3 SIKOIO 3 OOKY CyIy Mae
BiOyBaTHCs HE JHUIIEe KEPIBHULTBO PyXOM MPOLECY, a i MPOABICHHS aKTHBHOCTI (1HILIATHBHOCTI) Y Tpoweci
NoKa3yBaHHs. J[Js1 yCyHEHHS HEMOBHOTH CYA0BOTO PO3TIIsAy (KOJIH CTOpOHA Yepe3 BiICYTHICTh IOPUAUYHOT
OCBITH, HE3NIaTHICTIO KOPHUCTYBATHCS IIPABOBOIO JIOMOMOTOI0 YH 3 IHIIWX NPHYWH HE BHUKOHYIOTH CBiit
TporecyaabHuil O0OB'I30K HajmaTH CyAy JMJOKa3d) CyIO BCe K TaKd Mae€ TMPOSIBIITH aKTHBHICTH
(iHiLIaTHBHICTH) B TpOLECi JAOKAa3yBaHHS, Y BCTAaHOBJIEHHI OOCTaBHH CIpaBH Ta IMEPEBIpKy iX IJOKa3aMu
[9, c. 55-56].

[IpakTHKaMu TaKOX HaroJONIyEThCSI Ha HEOOXIMHOCTI MOMKIIMBOI aKTHBHOI POJIi CYIy B IPOIIECi
JOKa3yBaHHS, 30KpeMa, MpPH pO3IIIAi Ta BHPIIICHHI CyJaMH CIOPIB PO CHagKyBaHHS, OCKUIbKH
«JIEKIIApOBAaHUI HEUTPATITET CYJy B IIMBUIEHOMY CYJOYMHCTBI HEOJMIHHO 3IIITOBXYETHCS 3 aKTyaJIbHUMHU
rmoTpebaMu 1 BUMOTaMH 3aXHCTy MpaB Ta iHTEpECiB 0ci0, SKi IHITAM YHHOM HE MOXKYTh OyTH 3aXWIICHI.
Hacammnepen, ine MoBa mpo MaJIONITHIX, HEMOBHOMITHIX JITeH, iHBaNiMiB, 0Ci0 MOXHUIIOTO BiKY, OCi0, Hax
SKHMMU BCTAaHOBJEHO OmiKy abo mikmyBaHHS [10, c.172], a Taki ocobu OepyThb ydacTb y clpaBax, sKi
BIIHECEHI 3aKOHOIABIIEM JI0 Pi3HUX BUIB CYIOYMHCTB UM MPOBAHKCHb.

3 ypaxyBaHHS HOTJISAIB HA 3MarajibHUN THI IUBUTLHOTO CYIOYHHCTBA €BPOIEHCHKUX CITCIialliCTIB,
BHCJIOBJICHUX B OCTaHHI YacW, BiJOMHMH BUYCHUMH YKpaiHU 3a3HAYAEThCS, MO «y 3aXiJHIA JOKTPHHI
00'€eKTOM KpPUTHKM cTaja 3MarajbHa CHCTeMa IUBIUIBHOTO CYJOYMHCTBA, SKa TapaHTye MpOLeAypHEe
MpaBOCYAs, ajie 3a CBOEI CYTTIO MEHII BJAAJO 3aJ0BOJBHSE TPHUHIMI HE3aJEKHOTO MPaBOCYIIS
BIANOBIAHO 10 3akoHy. Ha nymKky 3aximHux ¢axiBUiB, Cy4yaCHOMY LMBUIBHOMY IIpolecy MnoTpiOHa
MpoLeAypa, sKa POOUTHh MEHIIIE aKI[EHT Ha CBOOOJIi CTOpPiH, a OUIbIIEe — Ha JOCATHEHHS MPaBUIBHUX PIllICHb
[11, c.151]. Takum uywHOM, BCE€ OiIBIIE BHUCIOBIIOETHCS CYMHIBIB IIOAO «OaiimyxocTi» cymy y cdepi
JOKa3yBaHHs Ta BCTAHOBJICHHS ()aKTiB 1 0OOCTaBHH y 3B'SI3KY 3 MOCHJICHHSAM 3MarajibHUX 3acaj, 1a i cama
3MarajibHa MOJIENIb IMiIIA€ThCS KPUTHUII, HATOJIONIYETHCS Ha HEOOXITHOCTI MOCUIICHHS aKTUBHOCTI Cylly B
naHii cdepi, Xo4a OKpPEeMHMH BYCHHMH W BBaXKAE€THCHA, MO0 «KOJH CYyJl € aKTUBHUM yYaCHHUKOM, HOTo
TUSITEHICTD PO3TIISIAETHCS CYCITUTBCTBOM SIK PO3CIiAyBaHHS, BTPYYaHHS JEPKaBH Y IPOTHOOPCTBO CTOPIH 3
METO0 BCTaHOBJICHHS icTuHM [12, ¢.129].

Crucnuii  aHami3 ICTOPUYHUX JOKEpEN, IOJIOKEHb YHHHOTO IUBIUIBHOTO  TPOIECYaTBHOTO
3aKOHO/IaBCTBa YKpaiHUW, TOTJSAIB HAYKOBIIB, [O3BOJIAE 3pPOOMTH BHCHOBOK MPO TE€, IO IOHSTTA
«aKTHBHICTh CYJy» 4YH «IIACUBHICTh CyAy» TIOB'S3aHi, Hacamrepea, 3  CHenu(ikow 3aKOHOJABYOTO
PETYJIIOBaHHS MPOIECYaTbHOr0 MOPSAAKY BUTPEOYBAaHHS JOKAa3iB CYIO0M.

ButpeOyBaHHs J0Ka3iB CyIOM, - TOHATTS, K€ HAJICKUTH 0 1HCTHTYTY 3a0e3NedeHHS T0Ka3iB y
IUBUTBHOMY TIporieci Ykpainn. Buxomsan 13 3micty cr. 133 HIIK Ykpainu BuTpeOyBaHHS TOKA3iB, - OJUH 13
cnoco0iB 1x 3a0e3mnedeHHs.
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Yactunoro 1 cr. 137 IIIK Ykpainu BCTaHOBICHO, IO CyT 3000B'si3aHUii BUTPeOyBaTH 10KA3H Y
BUMAJKaX, KOJM MIOA0 OTPUMAaHHS AOKAa3iB y CTOpiH Ta iHIMX 0ci0, siki OepyTb ydacTb y CIIpaBi, €
ckimagHomi. OTxe, 3aKOHOaBEIh BUTPEOYBaHHS JOKA3iB CYIOM IOB'SI3Y€ BHUKIIOYHO 3 HECIPOMOXKHICTIO
0ci0, sKi OepyTh y4acTh y CIpaBi, 3p0OUTH Iie caMOCTiiiHO. []0o TOro ’x, BUTpeOyBaTH IOKa3H, - HE MIPaBo, a
000B's130K cyny. Uu € ueit 00os'si30k abcomotauM? Anamiz cr. 137 LIIK Ykpainu, Ko yperyiboBaHO
npolrecyaabHU MOPSIIOK BUTPeOYBaHHS OKa3iB CyJOM, 3pOOUTH OZHO3ZHAUYHMHA BHCHOBOK HE JIO3BOJISE.
SKimo BiAMITOBXYBaTHUCH BiJ TOTO, IO YacTHHOIO | ITi€i CTATTI BCTAaHOBIICHO CTPOK, MPOTSATOM SKOTO
CTOpOHA 4H iHIIA 0c00a, sika Oepe y4yacTh y CIpaBi, MalOTh MPaBO MOAATH KJIOMOTAHHS PO BUTPEOYyBaHHS
J0Ka3y 4d JOKaziB, - 10 a00 miJ 4ac MOINEPEeAHbOTO CYIOBOTO 3acCilaHHs, a SKIIO MOIIMEpPEHE CYAO0BE
3aciTaHHs Y CIIpaBi HE IPOBOIUTHCS, - IO TTOYATKY PO3TIISIY CIPABH IO CYTi, TO CTA€ OUEBUIHHM, IO Y pasi
TIOAAHHS TaKOro KJIOMOTaHHS Oe3 JOTPUMaHHS BKa3aHUX CTPOKIB, CyIl MOXE BIJIMOBHTH Yy 3aJOBOJICHHI
kionotanHs. Croci0 y JaHOMY BUIQJKYy MOXKE OYTH OJWH, - TOCTAaHOBJEHHS YXBalld NP0 BiMOBY Y
3aJI0BOJICHHI KJIOMIOTAHHS MPO BHUTpeOyBaHHS qoKa3y (mokasiB), ockiabku 4. 2 cT. 208 LIIK Vkpainu
repeadadeHo, M0 THUTAHHS, MOB'SI3aHI 3 KIOMOTAHHAMH Ta 3asBaMH 0ci0, ki OepyTh y4acTh y CIpaBi,
BHUPINIYIOTBCS CYJOM IUISXOM TOCTAaHOBIEHHS YyxBal. OTXe, TOCTaHOBICHHS YyXBalu MOTpedye i
3aJJ0BOJICHHSI KJIOMOTaHHS MpO BUTpeOyBaHHs I0Ka3y (IOKa3iB), 1 BiAMOBa y 3aJ0BOJICHHI KJIONOTaHHS.
OckinbKy BUTPpeOYBaHHS J0Ka3iB CYA0M 1HO/I € €MHUM IIIJIAXOM, KUK J03BOJISIE OOTPYHTYBATH BUMOTH YU
3amepeueHHss 0cobaM, SKi MOTPeOYIOTh CYJAOBOTO 3aXHUCTY, BHAAETHCS AOUUILHOIO KOHKPETH3allisl YCix
npolnecyanbHuX Jid, TOB'i3aHUX 3 BUTpeOyBaHHsM, Tomy cT. 137 HIIK Ykpainu HeoOXimHO TOTMOBHUTH
YaCTHHOIO HACTYMHOI penakiiii: [Ipo 3a10BoIeHHS KIIOMOTAaHHS Y PO BiIMOBY y 3a/I0OBOJICHHI KJIOMOTAHHS
po BUTPeOYBaHHS JIOKA3iB, Cy/I MOCTAHOBIISE YXBAIY.

Ho Baecenns 3min 1o LIIK Ykpainu y 1996 p., cyn MaB npaBo 3a BJIaCHOIO 1HILIaTHBOIO BUTpeOyBaTu
JOKa3M, OCKiNbKH OyB 3000B'si3aHMIl BCTAaHOBUTH OO'€KTMBHY icTMHY y cmpaBi. B ocrtanHi poku i
3aKOHOJIaBEIlb, 1 HAYKOBIN BUTINIIN Bi MPHUHIUIY 00'€eKTUBHOI icTuHU, ToMy umHHHKA L[IIK Ykpainu He
3000B'sI3y€ Cy/J 3aCTOCOBYBaTH YCi HEOOXigHI 3acoOm i BCEOIYHOTrO, IMOBHOTO Ta 0OO0'€KTUBHOTO
BCTaHOBJICHHS JIIMCHUX 00cTaBUH crpasu. 3rifgHo 4. 2 ¢1. 160 LITK Ykpainu cyn, 30epiraroun 00'eKTHBHICTh
Ta HEYNEepPEeHKCHICTh, JIUIIE CTBOPIOE YMOBH JJIA TIOBHOTO, BCEOIYHOTO Ta OO0'€KTUBHOTO 3'SICyBaHHS
00CTaBWH cIIpaBH, a OOOB'I30K 10 HAJIAHHIO JOKA3iB IMOKIATAETHCS Ha CTOPOHH, KOYKHA 3 SKHX 3000B's13aHa
JOBECTH Ti 00CTaBHHH, Ha SIKi MOCUJIAIOTHCS SIK Ha MiACTaBy CBOIX BUMOT Ta 3amepedens (4. 1 cr. 60 LIIIK
Ykpaian). BTiM, Taka ogHO3HAYHA PETIIAMEHTAIIIS TIPOIECYaTbHOTO TTOPSIKY BUTPEOyBaHHS AOKA3iB CYIOM,
SIKE MOXKe 3[IHCHEHIOBATHUCh BUKIIOYHO Y BUMAJAKY HAIXOPKEHHS BIITOBITHOTO KJIOIIOTAHHA, CTOCYETHCS
JIUIIIE MUBLIBHKUX CIPAB, SKi PO3TIISIIAIOTHCS Ta BUPIIIYIOTHCS CYJIJaMH B IMOPSIKY TTO30BHOTO MPOBAKCHHSI.

[o-iHImoMy mUTaHHS MPO MPABO Ta O0OB'SI30K Cyny BUTPeOyBaTH JAOKA3M BHUPIIICHO 3aKOHOABIIEM Y
CIIpaBax OKpeMOoTo IpoBaKeHHs. 3rigao 4. 2 cT. 235 LIIK Ykpainu 3 MeToro 3'ICyBaHHS OOCTaBUH CIIPaBH
Cyl MOXXE 3a BIACHOIO IHIIIaTUBOI BHTpPeOyBaTH HEOOXigHI A0ka3u. Taka TO3WINsSI 3aKOHOJABIISA
BUIIPaB/JaHa 1 MITPUMYEThCS MOCTiAHUKaMu mpobieM mokazyBauHs [13, c. ; 14, c. ], i 1le mpaBWILHO,
OCKUTBKH BEJIMKA KiJTBKICTh CIIPaB OKPEMOTO MPOBAKEHHS CTOCYIOTBCSI 3aXUCTY MpaB, CBOOOT Ta iHTEpeECiB
HETIOBHOJITHIX 0Ci0, a TaKoX 0ci0, sIKi B CHITy PI3HUX MPHYMH HE MOXKYTH CAMOCTIMHO peai3yBaTH CBOE
MpaBO Ha CYJOBWIH 3aXHCT, 30KpeMa, CIIPAaBH PO YCHHOBJICHHS, MPO OOMEKEHHS IHUBUILHOI Ji€31aTHOCTI
¢iznuHoi 0cOo0H, PO HaJaHHSA OCOO0I MCHUXIaTPUYHOI JOMOMOTH B MPHUMYCOBOMY Hopsaky Ta iH. Lo x
CTOCYETBCS CIpaB, SKi HE MAIOTh TAKOTO XapaKTepy, ajie BimHeceHi 3akoHoaanieM (ct. 234 HIIK Ykpainn)
JI0 CIIpaB OKPEMOT0O MTPOBAPKECHHS, 30KpeMa, CIIpaB MPO BHU3HAHHS CHAAIIUHHU BiIyMEPIIO0, IPO PO3KPUTTS
O0aHkoM iHQoOpMaIlii, sika MICTUTh OaHKIBCHKY TAEMHUIIIO, OO0 IOPUAMYHUX Ta (Pi3MUHHX 0cib Ta iH., TO
nependaueHa LIITK MoxrBa akTUBHICTB Cyy Y 30MpaHHI T0Ka3iB YSBIISIE€THCS CYMHIBHOIO.

[Tonoxenns 4. 2 cr. 235 IIIK Ykpainu mpo Te, 0 y clpaBax OKPEMOTO MPOBAIKCHHS 3 METOIO
3'sCyBaHHST OOCTaBMH CIpaBU CyJ MOXE 3a BIACHOK IHII[IaTHMBOIO BUTPeOyBaTH HEOOXiJHI J0Ka3H,
3YMOBITIO€ BUHUKHEHHS TIUTaHHS TIPO T€, UM PO3MOBCIOKYETHCS HA 3aABHUKIB Ta 1HITUX 3aiHTEPECOBAHUX
0ci0 y cripaBax OKpeMOTo IIPOBaKEHHS MPaBO KIOTOTATH TIEpPeT CYAOM PO BUTpeOyBaHHS TOKa3iB? AHami3
nonoxenb cr. 137 IIIK VkpaiHu, KO pPEryroeThesl MUTaHHS BUTPEOYBaHHS JOKa3iB y LUBLIBHOMY
npolieci, Aa€ MiAcTaBy IJisi BUCHOBKY NpO Te, IO Jif MOJIOKEHb CT. 137 pO3MOBCIOKYETHCS JIMIIE HA
TT030BHE TMPOBAKCHHS, OCKUIBKH: a) po3MimieHa cT. 137 y I'maBi 3 Pozmimy III, mo permamenTtye
MPOBAKCHHSI Yy CHpaBi OO CYJOBOTO PO3MISAAY, AK€ MepeadaueHO BHUKIIOYHO ISl CHOpaB IO30BHOTO
MPOBAHKCHHS; 0) YacTUHOIO 1 BKa3aHOI CTATTi BCTAHOBJICHO CTPOK, MPOTATOM SIKOTO MOXE OyTH 3asBICHO
KJIONIOTaHHS TPO BUTpeOyBaHHS IO0Ka3iB, - 0 a00 IiJ Yac MOMEpPEeaHBOTO0 CYIOBOTO 3aCilaHHA, a SKIIO
TIOTIEPETHE CYIOBE 3aCiJaHHA y CIpaBl HE MPOBOAUTHCS, - O MOYATKY PO3TIISILY CIPaBH MO CYyTi, OTXKE, Y
KOHTEKCTI CTPOKY MOK€ BHHUKATHU TIOJIBIHHUN BUCHOBOK: WIETHhCSI BHKJIFOUHO IPO MO30BHE MPOBAKCHHS,
aJpKe TIOTepe/THE CYJOBE 3aciliaHHs, - IHCTHTYT MO30BHOTO TPOBAJDKEHHS, abo X W Tpo OKpeme

93



No 4 2015 European Reforms Bulletin

MPOBA/DKEHHA, Y SIKOMY IONEpETHE CY/IOBE 3aciJaHHS HE NMPU3HAYAETHCS, aje KIOMOTaHHSI MOXe OyTH
MnoJjaHe 0 MoYaTKy PO3TJsiAy CIPaBU MO CyTi, TOOTO Yy CTaiii CyJOBOTO pO3IIALY, siIKa € 000B'SI3KOBOIO Y
cripaBax okpemoro npoBamkeHHs?; B) Po3gimom IV HIIK Vkpainu «Oxpeme IpoBaKEHHD) MUTAHHS TIPO
MOXIMBICTh 3aIBHUKIB Ta 1HIMTUAX 3aiHTEPECOBAHMX 0Ci0 KJIOTIOTATH MIEPEa CYA0M PO BUTPEOYBAHHSI T0KA3iB
He yperyiboBaHo. Pazom 3 tum: a) u. 1 cr. 137 LIIK Ykpainu kopecnoHIye MpaBo MOAABaTH KIOOTAHHS
npo BUTpeOyBaHHA [OKa3iB CTOpOHaM Ta ocolaM, sKi OepyTb y4acTh y cmpaBi. 3asBHUKH Ta iHIII
3aiHTepecoBaHi ocodu 3rimHo 4. 2 cr. 26 LIIK Ykpaiam Hamexats 10 ckiamy ocid, ski O0epyTh y4acThb y
crpasi; 0) BigmoBigHo A0 4. 5 c1. 31 HIIK Ykpainu 3asBHUK Ta 3aiHTepecOBaHi 0COOM y cripaBaX OKPEMOTO
MPOBa/KCHHS MalOTh TpaBa 1 OOOB'SI3KM CTOpiH, 3a BHUHSATKaMH, BCTaHOBICHMMH y po3aimi [V HIIK
Ykpaian. Po3min IV IIIK Ykpainn oOMexeHb y 3BepHEHHI 3 KIIOMOTAHHIMU TPO BUTPeOYBaHHS JOKa3iB HE
MICTHUTb.

[Mutanns mpo mpaBo BuUTpeOyBaHHA AOKa3iB ocobamu, siKi OepyThb ydacTb y CIpaBaX HaKa3HOTO
MPOBAHKEHHSA, TAKOX JIMIIAETHCA BiAKpUTHM. OYEBHIHO 1€ TOB'SI3aHO B MEPIITy 4Yepry 3 THM, IO HaKazHe
MPOBA/UKEHHA  BBAKAETHCICIPOIIEHUMBHIOM CYAOYHHCTBA, OCKUIBKM BHJa4a CYyAOBOTO  HaKazy
MPOBOJUTHCSA Y TPHOACHHUM CTPOK 3 MOMEHTY MPHUUHSTTSA CYAOM YXBald MPO NPO BIAKPUTTS HAKa3HOTO
MpOBa/KEHHs, 0€3 CyIOBOro 3aciiaHHs 1 BHKIMKY CTATyBaua Ta OOpXHMKA Ui 3aCIyXOBYBaHHS ix
mosicienb (cT. 102 HIIK Ykpainuw), Ha miACTaBi AOCTOBIPHUX MOKa3iB. SIKIIO X 13 3asBH Ta IOJAHHUX
JIOKyMEHTIB BOAYAETHCS CIIp PO TIPaBO, CYAAS BIAMOBIISAE y MPUHAHATTI 3asBU IMPO BUAATY CYAOBOTO HaKa3zy
Ta moBeprae ii ( m. 2 4. 3 cr. 100 LIIK VYkpainu). Yn mae mpaBo 1opuauyHO 3aiHTEpecoBaHa ocola, -
3asBHUK, 3BEPHYTHCS JO CYAy 13 3asABOIO0 MpO BUTPeOyBaHHA moKa3ziB? [IpumMipom, 3a HasBHOCTI Hamipy
MO/IaTH 3asiBy NP0 CTATHEHHS HapaxOBaHOI, ajleé He BHUILIAYE€HOI 3apo0iTHOI IIaTH YCTaHOBA, MiJIPUEMCTBO
Yd Oprasizamis He BUAAIOTh OYyXraJlTepChbKOTO AOKYMEHTY MpO HapaxyBaHHS 3apoOiTHOI MJjaTH, SKUM
HEoOXiZJHO OOTPYHTYBATH 3asBY PO BUAAUy CYAOBOIO Haka3zy?

VY naHoMy BHIAIKYy, BiporifgHo, ciin kepysaTucs cr. 133 IITK Ykpainu, 3rigHo skoi BUTpeOyBaHHS
JOKa3iB, - OAWH 3 cmoco0iB 3a0e3neueHHs JOKa3iB y LWBUIBHOMY Mporeci. 3 KIOMOTaHHSAM Mpo
3a0e3MeUeHHs JOKa3iB MaloTh MIPaBO 3BEPTATUCS yci 0coOu, AKi OepyTh y4yacTh y CIIpaBi, a 3assBHUKM Ta 1HIII
3alHTEpECcOBaHI O0COOM Yy CIpaBaX HAKa3HOTO TPOBADKCHHS € ocobamu, ki OepyTh ydacTh y CIIpaBi
BiamoBimHO A0 4. 2 cr. 26 LIIK VYkpaiam. Btim, 4. 3 cr. 133 mae mimcraBy BBaKaTd, IO IHCTHTYT
3a0e3MeUeHHS TI030BY Jli€ JIMIIE Y MO30BHOMY MPOBAIXKEHHI, OCKIIBKH «CyIl MOXKE 3a0€3MeYnTH JOKa3H J0
TIpea'sIBJICHHS HElo 1Mo30BY». Takuii camo BUCHOBOK BUHUKAE 3xX 3Micty cTio 137 LIIK Ykpainu.

BunaeTtpcst, 1mo crpoleHuid MOpSIOK BHUPIMIEHHS CyJaMH CIpaB HAaKa3HOTO TPOBAKEHHS HE
3YMOBJIOE BBa)XKaTH, II0 NPHHAHMHI 3agHUKW y CIIpaBax HAaKa3HOTO MPOBAKCHHS HE MaroTh MpaBa
3BEpPTATHUCS 10 CYAY 3 KIOMOTAaHHSIM IpO BUTpeOyBaHHA JOKa3iB B MOPAAKY, nepeadauenomy ct. 137 LIIK
VYkpainu. Take mpaBo MOBHHHO HaJEKaTH 3asBHUKAM y CIPaBax HAaKa3HOTO MPOBAKEHHS, OCKUIBKH Tak
caMo, sSIK 1 y CTOpiH Ta TpeTix oci0 y clipaBax MO30BHOr0, y 3asgBHUKIB Ta IHIIMX 3aiHTEPECOBaHMUX OCi0 y
crpaBax OKPEMOIro MpPOBaKEHb, MOXKJIHMBICTh TapanToBaHoro Koctutyuieto YkpaiHu mpaBa Ha CyJOBUH
3aXUCT 3aBHUKAMH Y CIIpaBaxX HAKa3HOTO MPOBA/HKEHHSA, MOXKE 3aJIMKATH BiJ MOXIIMBOCTI OOTpYyHTYBaTH
3asiBy PO BUa4dy CyJIOBOTO HaKa3y BIAMIOBITHIMH JOKa3aMH.

BpaxoByroun HaBelieHE BUIIIE, a TAKOXK Ty 00CTaBHHY, IO BiJ IpaBa Ha MMOJAHHA A0 CYAY KJIOMOTaHHS
PO BUTPEOYBaHHS J[OKa3iB MOXKE 3ajeKaTH MOJIIMBICTh OOTPYHTYBAaHHS 3asABHUKAMH Ta IHIIMMH
3alHTEPECOBAaHUMH 0CO0aMHM y CIIpaBax OKPEMOTo Ta HAKa3HOTO MPOBAIKEHb (DakTiB Ta 00CTaBHH MpeaMeTa
JOKa3yBaHHSA, 3aXHCT MpaB, CBOOOJ Ta iHTEpPECiB B ILIUJIOMYy, BHIA€THCS HEOOXIAHUM YCYHYTH IaHy
MPOTalMHy B HalliOHAJTHHOMY LHBIJIBHOMY IPOLIECYaTbHOMY 3aKOHOJABCTBI IIISIXOM 3aKpilJIeHHS Y 4. 1 CT.
137 HUIIK Ykpainu Moj0XKeHHs HACTYITHOI'O 3MICTy: «3asBHHMKH Ta IHIII 3aiHTEpPECOBaHI 0COOU y CIpaBax
OKPEMOT0 TIPOBa/DKEHHSI MaloTh MPaBO IMOJATH KJIOMOTaHHS PO BUTPeOYBaHHS JOKa3iB 10 abo mija vac
pO3MIIALY CHpaBU IO CYTi, a TakoX A0 MOAaHHS 3asBH 10 CyOy. 3asBHUKH Y CIpaBax Haka3zHOTO
MPOBAHKEHHS MAIOTh MPaBO MOAATH KJIOMOTAHHS PO BUTPEOYyBaHHS AOKa3iB 0 MOJAHHS 3as8BU MPO BHIATY
CYZIOBOTO HaKa3y /10 CYIy».

Y KOHTEKCTI JIOCII[)KYBaHOTO HE MOXE HE BUKIMKATH CYMHIB TEPMiH «IACHUBHICTH CyIly», OCKIIBKH
MACUBHICTh, BPAaXOBYIOUM ETUMOJIOTIIO JIAHOTO TIOHSATTS, MOXE PO3I[IHIOBATUCH SK O€3MisUTbHICTD,
0ait Iy XiCTh, IHEPTHICTH [15, c. 216], TOMY BHIA€THCS ONTHMAIBHIM TOBOPUTH TIPO 3aKOHOIaBUl OOMEKEHHS
B aKTHUBHOCTI Cy[Iy Y BUKOHaHHI (yHKI} 10 HAIIOBHEHHIO CIpaBH JOKa3aMH, SKi CTOPOHU Ta iHIII 0coOH,
AKi OepyTh y4acTh y CIpaBi, MOKYTb peaji3yBaT CaMOCTiHHO.
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Abstract: In today’s criminal law, including criminal policy in general, is one of the best means of implementing the
legal policy of the country in the fight against crime. Even if the fight against crime used a set of preventive measures,
in terms of more productive struggle, he preferred the role of criminal law means. The criminal policy of the modern
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of the classification of a criminal offense in the category of criminal attacks.
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OO6cTosTeNnbCTBA, HCKIIOYAIONINE TPECTYIMHOCTh JESHHS, KOTOpble TMPeayCMaTpUBAIOTCI B
JIEHCTBYIOMIEM YTOJIOBHOM Kojekce AzepOaiimkanckoil PeciryOmuku — 3T0, B IEPBYIO 04epeb, COITHATLHO-
TIOJIE3HbIE OOCTOSITENECTBA, KOTOPBIE OOECIIEYMBAIOT 3alUTY UYJIEHOB OOIIECTBA OT COIHAIBHO-OMACHBIX
NesTHUM, a TakKe, UX MpaB M CBOOOJ, KOTOPBIE HAXOAATCS IO 3aIlUTON 3akoHA. M MX mpemocTaBiieHHE B
MPaBOBOH JINTEpaType B KadecTBE IpaB, MO HAlleMy MHEHHIO, MpeAesbHO MOXBajbHO. Tak, Mo MHEHHIO
@.10. CamannmapoBa, HCIONB30BAHNE TAKUX IPaB MO OONBIIOMY CUETY CBSI3aHO C aKTUBHOW KU3HEHHOU
MO3UIMEH, ypOBHEM TMPABOBOW KyJIbTYpHl M TIPAaBOCO3HAHWEM TpaxnaH. M molstomy, mOOKHA
MPOTAraHIuPOBaThCSl TO3MUIMS YTOJIOBHOTO 3aKOHA OTHOCHTEIBHO OOCTOSITENBCTB, HUCKITIOYAIONINX
OOIIIECTBEHHYIO OMACHOCTh W HEMPAaBOMEPHOCTh MAESIHHUS, ¥ JOJDKHBI OCYIIECTBISITHCA —IIHPOKHE
Pa3bICHUTEILHBIEC MEPHI KacaTeIbLHO 3HAUCHHUS dTUX WHCTUTYTOB U YCIIOBUI MX MOibk30BaHus [ 1, ¢.280].

Orta cTopoHa pemieHus NpoOJeMbl 3aBHCHT OT OCYIIECTBIEHHS TIABHBIX HAIPaBIEHUH YTOJOBHO-
MPaBOBOM MOJUTHKY CTPAHBI HA HY)KHOM YPOBHE.

VYTonoBHO-TIpaBOBasi  MOJHUTHKA, TMPEXKAEC BCEro, SBISETCS HEOTHEMJIEMBIM OpraHHMYECKHM
KOMIIOHEHTOM 0011eil paBoBo# monuTuku AszepbOaimxanckoil Pecnyonuku. He ciydaiino, uto B 60ps0e ¢
MPECTYMHOCTBHIO TOCYAapPCTBO, B TIEPBYIO OYepelb, ONMUPACTCS Ha TIIaBHBIE CPEICTBa YTOJIOBHOTO IpaBa U
YTOJIOBHO-TIPOIIECCYaIbHOTO mpaBa. CaMble HOBBIE CIMOCOOBI M METOABI OOpHOBI C MPECTYMHOCTBHIO
pa3pabaThIBatOTCs C MOMOIIBI0 HEKOTOPBIX KPUMUHOJIOIMYECKHUX JTAHHBIX Ha OCHOBE HAYYHO-TEOPETHUECKUX
MOJIOKEHUH WMEHHO MaTepHUalbHOTO W TPOLEecCyalbHOro NpaBa, a TakkKe, MOoKa3aTeseld MpaKkTHKH. JTO
O3Ha4yaeT TO, YTO YTOJOBHO-TIPaBOBas MOJHUTHKA B TOXKE BpPEMs SBISCTCS IONUTHKOW, OXBATHIBAEMOH B
MPUHIAITMATBHBIX TTOJIOKEHUSAX JEHCTBYIONUM YTOJOBHBIM 3aKOHOJATEILCTBOM, a TaKKe, KOMIOHCHTOM
YTOJIOBHOM MOJMTUKHU U B ONIPENICIICHHOM CMBICIIE aKTHUBHBIM ABHUTaTelleM OOpHObI ¢ MPECTYIMHOCTHIO.

He cny4aiino, 4To yrojoBHBIN 3aKOH (YTOJOBHBIN COCTaB B YrOJIOBHO-IIPABOBOW HayKe) ONpenenseT
MPU3HAKK KaXJIOTO KOHKPETHOTO MPECTYIUICHUS W KPYT JIPYTHUX NPaBOBBIX HApyIICHUH, MO XapakTepy
OTHOCSIIMXCA K KPUMHHAJIBHBIM JIESHHUSM. Takoe ompeAesieHHe HE OCYIIECTBISICTCS aBTOMATHUECKH, WU
BCJIEIyI0. MeCTHbIE M HallMOHAJIbHBIE OCOOCHHOCTH CBOMCTBEHHBIE OOIIECTBY, COLMAILHO-9KOHOMUYECKHE,
MOJIMTUYECKHE W KYJIbTYPHO-HAYYHBIC HAIIPABJICHUS PA3BUTHS TOCYAapCTBa, U HAKOHEIl, TJaBHBIC 3a/IayH,
KOTOpble O0IIasi MpaBoBas MOJMTHUKA CTPaHBl OJDKHA OCYIIECTBHTH, BO BpEMsl 3TOTO Ipolecca Bcerna
HaxoJsATCs B IEHTPEe BHHMaHHUsA. KpoMe 3TOro, mpaBWIBHOE NPHUHSATHE BO BHUMAaHHE HAIMOHAIBHO-
IYXOBHBIX IIEHHOCTEH MOJIOKUTENHHO BOBPEMs BIHUSET Ha TNPEAOTBpAIlleHHE HEKOTOPHIX HETaTUBHBIX U
0e3HpaBCTBEHHBIX AeTHWNA. M 3TO, B CBOIO odepenb, CO3MAaeT ONArompHATHOE YCIOBHE UIA OOOTamleHUs
MPaBOBOM KyJIBTYPHl W TNpaBOCO3HAHUS. HakoHeml, Bce 3TO BBIBOJUT JIMHUIO OCYIIECTBICHHS YTOJOBHO-
MPaBOBOM TIOJUTHKH B HYXHYIO IIOCKOCTh U HAmpaBiseT o00s3aTeNbCTBA, KOTOPHIE JIOJDKHBI
OCYIIECTBISITHCS, B MpaBWiIbHOE pyciio. C 3TOM TOYKH 3pEHUs], MBI COTJIAIIAEMCS C OJTHUM IOJIOKEHUEM U3
MPaBOBOM JUTEpPATYpHl, YTO MOJUTHKA W MPAaBO HAXOJATCS B B3aMMOOTHOIICHHSAX TOTAA, KOT/Aa KakKoe-
HUOYIb YTOJIOBHOE JEWCTBHE CUMTAETCS! COLMAIBHO-OMACHBIM M MPOTHUBOINPABHBIM JesiHHEeM. B 3T0 Bpems
OHH Kak OyATO JOMOIHSIOT ApyT npyra [2, ¢. 34-35]. D10 monoxeHue, BeIpakeHHoe B 70-bIe TOAa MPOILIOTO
CTOJIETHS, €IIE HE TTOTEPSIIO CBOEH CYTH.

B cerogHsmHnx ycioBUsSX yTOJOBHBINA 3aKOH, B TOM YHCJIE€ U YTOJOBHO-TIPABOBAs MOJUTHKA, B IIEJIOM,
SIBIIACTCS OJTHUM W3 ONTHMAJBHBIX CPEACTB OCYIIECTBICHHS NPAaBOBOM TMOJHUTHKH CTpaHBl B Ooprbe ¢
MIPECTYIMHOCTHIO. Haxe, ecnmu B 0Oopp0e C TPECTYMHOCTHIO HCIONB3YETCS MENbIi  KOMIUIEKC
MPOPUIAKTHYECKUX MeEp, TO C TOYKH 3pEHHs Oojee MPOIYKTUBHOH OOpHOBI, MPEANOYUTAETCS POIh
YTOJIOBHO-TIPABOBBIX CPEJICTB.

VYTOIIOBHO-TIPaBOBasi TOJHWTHKA COBPEMEHHOTO TIEPHOAA COCPEAOTOYHMBAaET B cebe CIIOCOOHOCTH
BBICTYTIaTh B KA4E€CTBE OIpeNeIeHHbIX (akTopoB. Tak, Ta camas MONUTHKA BRICTYTAET B KauecTBe (hakTopa
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(hopMupOBaHUS TPABOBOM HOPMBI BO BpeMs pEIICHUS HEOOXOAWMBIX BOMPOCOB MPOOJIEMBI KacaTelbHO
YTOJIOBHOW OTBETCTBEHHOCTH, KOTOpasi TOSBHUJIACh HA OCHOBE OTHECEHHS KaKOTO-HHOYAb KPUMHHAIBHOTO
JIeSTHYSI K KaTerOpUY MPECTYMNHBIX MOKyIIeHnid. Kak oTMmeuaeTcsl B IpaBOBOM JHTEpaType, BAXKHYIO POJb B
ATOM MPOIIECCE WrpaeT MOAPOOHOE H3yUeHUE COMUATBHON 3((EKTUBHOCTH YTOJIOBHO-ITPABOBON HOPMBL.
[MoxpoGHOE M3yueHNE CONUATLHON 3(PHEKTUBHOCTH BEIICISICTCS CBOMM OOJIBIITUM 3HAYCHUEM B Pa3paboTKe
HOBBIX CIIOCOOOB, CPEIICTB U METOJIOB OOPBHOBI C MPECTYMHOCTHIO. YTOJIOBHO-TIPABOBAs IOJIUTHUKA JTOJIKHA
omupaThCcsl Ha aHaMM3 3(PQPEKTUBHOCTU Pa3IUYHBIX HOPM W WHCTHTYTOB YrOJOBHOI'O IIpaBa, W Ha
000CHOBaHHBIN MPOTHO3 TOM caMoii 3 (HEKTUBHOCTH C YUeTOM M3MEHEeHUH B obmecTse [3, c. 504].

YTon0BHOE 3aKOHOAATENLCTBO AsepOaiimkaHckoi PecryOnuku mpeaycMaTpuBaeT BO3MOXHOCTh
MPUHSTHS TOTO WIA WHOTO PEIISHUS, UM WHINBUAYAIN3AIUN TOTO PEIICHHUS B PaMKaX CaHKIIMK yrOJIOBHO-
paBoBBIX HOpM. Ho, ObIIO ObI HEMPaBWJIBHEIM OICHUBATh TAKYI0 MHIUBUAYyAIH3AIUIO0 TaK, KaK OyJITO BO
BpeMs Tpoliecca NPUMEHEHHS YTOJIOBHOTO 3aKOHA HE MOXKET TOSIBUTHCS MTpo0iieMa 1ienecooopasHoctu. Hamno
MPUHATh BO BHUMAaHWE, YTO MPABWILHOE NMPUMEHEHUE 3aKOHA, a TAaKKe, CTPOroe HCIIOJHEHUE YTOJIOBHO-
MPOIECCYaTbHBIX (OPM SBISCTCS OJHUM U3 BaXKHBIX JIE1 B MPEAOTBPANICHHH MPECTYIMHOCTH, WA
YCTpaHEHUU € IPUYNH U YCIOBHIA

BrimieykazanHast yroyioBHO-ipaBoBasi (hopMa IOKa3bIBaeT ce0s B TECHOM B3aWMOOTHOIICHWH B
MpoIlecCe TMPUMEHEHUS YTOJOBHO-NPABOBBIX HOpM. Kak W3BECTHO, YTOJIOBHO-TIPOIIECCYAILHOE IPAaBO
peryiupyeT paccleloBaHUE NPECTYIUICHUH, WX PAacCMOTPEHUE U JCATEIHLHOCTh OpPraHOB JIO3HAHUS,
CJICJICTBUS, IPOKYPATYPHI U CYyJIa 10 PEIICHUIO 3TUX BOIIPOCOB, a TaKke (hOpMY MPOIECCYATEHOTO MOPSIKa
OCYIIECTBIIEHUS 3TOH NEATENbHOCTH.

IIpoueccyansHas ¢opma — 3Ta Qopma, KOTOpas OMpeAesieT CTPOTo ONpEeesIeHHBIE yTOJIOBHO-
MPOIIECCYaTbHBIM 3aKOHOM YCIIOBHSI, TOPSIOK M TIOCIEN0BATEIHFHOCTh OCYIIECTBIEHHUS KaXXJIOTO JTara
YTOJIOBHOTO TIPOIIECCa, a Tak)Ke, OTAETbHBIX NEHCTBHHA CIENCTBUS, IPYTHX yTOJIOBHO-TIPOLIECCYATBHBIX H
CyJeOHBIX JIEHCTBUI B TIEpUOJIc MEXIIy BO30YXJICHHEM YroJOBHOTO Jielia M BBIIIOJHEHUEM MPHUTOBOPA, ...
HCATHHO PETYIUPYET IPOIECCyaTbHBIA MOPSIOK MPOBEACHHUS KOKIOTO dTana B 1eyiom [4, c.13-14].

Kpome BrIeyka3aHHBIX, HOPMBI YTOJIOBHO-ITPOIECCYATBHOTO MPaBa TAK)KE PETYIHPYIOT MOPAIOK U
MOCIIEZI0BATENHHOCTD OCYIIECTBIICHHUS OTIENbHBIX AEUCTBUHN CIIEACTBHS, APYTUX YTOJIOBHO-IIPOIECCYATHHBIX
U HEOOXOAWMBIX CYyIeOHBIX MAEWCTBUH, IMPOLECCYaNbHBIA TOPSIOK Y3aKOHHWBAaHWS pPE3YJIbTaTOB  TexX
MpOoLECCYyaIbHbIX JICHCTBUIM.

YTon0BHO-TIpOIleCCyalbHOE  3aKOHOJIATENIbCTBO ~ TOMOTAeT  MPABWJIBHOMY  OCYIIECTBICHHUIO
MpaBOCy XS, peajbHO oOecrednBas MpaBa M 3aKOHHBIE HHTEPECHl YYaCTHHUKOB Mporecca. Hapymenne mim
HEOCYIIECTBIICHHE 3aKOHHBIX MPaB YYaCTHUKOB MPOIIECCa, B TOM YHCIIE M OOBHHSIEMOTO W MOCTPAIaBIIETo,
MIPUBOANT K BHIHECCHHIO HE3aKOHHOTO W HECIpaBeIIMBOTO mpuroBopa [4, c.15]. B AsepOaiimkaHCKoi
PecrryOnmike yromoBHOE CyIOTPOM3BOACTBO OCYIIECTBISIETCS B YCIOBUSAX TIOJTHON TJIACHOCTH W HA OCHOBE
MPUHIAIIA YCTHOCTH. B KadecTBe OJHOTO M3 OCHOBHBIX ITOKazaTeleld oOecredeHus MpaB OOBHUHSIEMOTO
YelloBeKa BHICTyIaeT 00ecledeHre ero mpaBa caMo3allnThI.

3HauuT, HApAMy C MPABHIBHBIM NPUMEHEHHUEM 3aKOHA, HEYKOCHUTEIHHOE HCIIOJIHEHUE YTOJIOBHO-
MpoleccyaabHOl (POPMBI TOXKE SBISIETCS OJHUM U3 HEOOXOIWMBIX YCIOBHUH HE TOJIBKO OCTOPOKHOTO
MOJIX0J1a K 0053aHHOCTSIM MTPABOCYIMS, HO U TTOBBINICHHS 3P PEKTUBHOCTH OOPHOBI C IPECTYIMHOCTHIO.

B mepByio ouepenb, NEHCTBYIOIIUMN YrOJOBHBIM 3aKOH JOJDKEH NPUMEHSTCS B 3aKOHHOM U
000CHOBaHHOW (opMe B OTHONICHMH K OOIIECTBEHHO-OMACHBIM  IOCIEACTBHUSIM  COBEPIISHHOTO
KPUMUHAIIHOTO JICSHUS, YTOOBl HAa3HAUCHHOE HaKa3aHHE TOXe OBUIO 0OOCHOBAHHBIM M CIPABEIJIUBEHIM.
I'maBHBI BOmpoC B TOM, YTOOBI BBIOpATh CaMblii ONTHUMAIIbHBIM 3aKOHHBIM W CHPABEJIMBHIN BapUaHT,
COOTBETCTBYIOILIUH LENSIM U 00S3aHHOCTSIM, ONPEACIEHHBIX CO CTOPOHBI 3aKOHOJATENsS CPEIU Pa3IuIHbIX,
MPEeIyCMOTPEHHBIX B HOpME 3aKOHa BapuaHTOB. [lenecoo0pa3sHOCTh U paBUIIBHBIN BRIOOP 3TOTO BapuaHTa
MTOJIOKUTENIBHO BIUSIET HA PEIICHUE W TEOPETUUYCCKUX (B TOM YUCIIC M KPUMUHOJOTHYECKHX ), U HEKOTOPBIX
MPaKTUYECKUX MPobeM OOPHOBI ¢ TPECTYMHOCTHIO.

W3 npaBoBoil Hayku, a Takxke W3 (UIOCO(PHH YrOJOBHOTO IMpaBa U3BECTHO, YTO MBICIM U MHEHUS,
Pa3MBIIUICHAS U 3aKTFOUYCHUS MBICIIUTENCH OTICIBHBIX MMEPUOJIOB, KACATEIBHO MPECTYMHOCTH U €€ MIPUYUH
HE HOCWJIM MUMOXOJIHBIN XapakTep. B cBs3u ¢ 3TUM, B IPaBOBOH JUTEpaType CIIPABEIITUBO OTMEUALTCS, YTO
MPUYUHBI TIPECTYMHOCTH M 3HAYCHWE Haka3aHus B OopbOe C Hell, 0e3 BCIKUX COMHEHHMA, HOCST
WCTOpUYECKH xapaktep. HecMoTps Ha TO, 4TO B3TJISAABI M HAMpPABICHUS B ATOW MpoOJieMe pa3Hble, UX
00BEIMHSCT OJIUH SUHCTBCHHBIN MPU3HAK — HAUTH MPUYMHBI IPECTYITHBIX JICSIHUN YSJIOBEKA M MOHSTH UX,
MPEIOTBPATUTh TAKKE MPOSBICHHS C TIOMOIIBIO 11e1eco00pa3HbIX U d3QPEKTHUBHBIX HaKa3aHMid... [5, ¢.15].

Ota ykazaHHas cHenu(UYHOCTh NMpEeBpaTHiIa HaKa3aHHWE B caMoe IIeJeco00pa3Hoe U MPOAYKTUBHOE
opyxkue OophObl ¢ TpecTymHOCThIO. M mo3ToMy, poilb M 3HAa4YeHHWE Haka3aHus ObLla OmpeselieHa ¢
MPUHINAIIMATBHBIMI TTO3UIMSAMHI KacaTeNIbHO TJIABHBIX KOpHEH mpecTynmHOcTH. M MMEHHO ¢ 3TOH TOYKH
3peHusi, BCE€ IMPOOJIEMBbI YTOJIOBHOTO IpaBa IEHTPATU3YIOTCS BOKPYT 3THUX NBYX HMHCTHTYTOB. OO0 3TOM
TECHOM B3aMMOOTHOILICHWHA W B3aUMO3aBHCHUMOCTH MHHUCAJI ONWH W3 Beaukux mblcautenel XIX Beka K.
Mapxkc: «Ecny nmoHsTHE MpEeCTYIUIeHNS TpeaycMaTpuBaeT HaKka3aHUe, 3HAYUT, U HACTOSIIEE PECTyIIICHIEe
TOXE MPeayCMaTpUBaET ONPECICHHYI0 Mepy Hakazanws» [6, ¢.124]. Takue BONMpoOCHI, KOTO, KaK, U B KAaKOU
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Mepe Haka3aTh, 3aCTaBISUIM TIyOOKO 3aayMbBIBaThCS BBIAArOMKECs  yMbl — (QmiI0codoB, IOPUCTOB,
MOJUTHUKOB, CyJIel U Ta)ke MPOCTHIX KUTENIEH BCEX BPEMEH.

He3aBucuMo OT TpaBOBOro XxapakTepa KaKOTO-HUOYJh KOHKPETHOTO KPHUMHHAIBHOTO —WIIH
HEKPUMHUHAIILHOTO JESHUS, HaKa3zaHHE Bcerna ObUTO ONHOM W3 TpoOJieM YroJOBHOTO MpaBa, KOTOPAas
OecroKomsia W 3acTaBisia 3aJyMbIBaThcs. HaBepHOe, yrojgoBHOE MpaBO OBUIO OBl MPENEHbHO CYXHM U
ronbiM Oe3 HakazaHus. Hakazanue BoomymeBnseT yronoBHoe npaso. [Ipod. .M. Parumos mumer: «Het
COMHEHUH, YTO HaKa3aHUE BCerJa ObLIO M OCTAeTCs TIIaBHOM mpoOieMol yrojaoBHOTO mpasa. [lotomy, 4to
JNEHCTBUTEIHLHOCTh WM OIUOOYHOCTh, ONPEACICHHOCTh I HEONPEISICHHOCTD, IIOC/IEI0BATEIBHOCTh HITH
HETOCIIEIOBATEIILHOCTh BCEH TEOPUU, CTAOWIBHOCTh MJIM HECTAOWJIBHOCTHh MPAKTUKUA 3aBHCHT TOJILKO OT
ATOro MOHATHs. VIMEHHO Haka3aHUE OIPEACISICT YrOJOBHO-TIPABOBYIO MOJUTHKY JIFOOOTO TOCYJIapCTBa B
0opnOe ¢ mpecTymHOCTRIOY |5, ¢. 15].

B 3TOM OTHOIICHWH, B HAcTOsIEe BpEMs, OCHOBHBIC HANpPAaBICHUSI COBPEMEHHOW KPUMUHOJIOTUU
COCpeIoTOYCHBl Ha mpoOiemax mnpenorBpamnieHus mnpecrynHoctd. Kak numer W.A. Hcemawnos, «B
KPUMUHOJIOTUH SIBHO TIBITAIOTCS MIHPOKO CHOPMYIHPOBATH MOHATHE MPEJOTBPAIICHUS MPECTYITHOCTH, TaK
4TOOBI OHO 00XBATHIBAJIO BCE BUBI COUATBHOMN NEATEIBHOCTH, ... IPSIMO HJIM KOCBEHHO, IISIICHAIIPABICHHO
BITUSUIO Ha TMOJIOKEHUE MPECTYITHOCTU B JIIOOBIX HampaBieHUsx» [8, c. 195]. CnexyeT oTMETUTH, YTO B 3TOM
HaIPaBJICHUN MOXHO UCIOJIb30BATh ONPEACICHHBIA KOMIUIEKC Mep. Peub HIeT UMEHHO O KOMILIEKCE Mep,
MMOTOMY, YTO COOTBETCTBEHHO OCHOBHBIM HAIPABIICHUSIM YTOJIOBHO-TIPABOBOI MOJIMTUKK CTPaHKI, OOpKOa C
MPECTYITHOCTHIO BEACTCS B HANPABICHUH MPEAOTBPAIEHUS BCEX NMPECTYIUICHUH B LIEJIOM, a HE OTACTHHBIX
ux kareropuii. I mostomy, B Xoje OOphObI C MPECTYIIICHUSIMHU ONPEACICHHOW KaTeropuu, YCTpaHCHHE
BO3MOXXHBIX TIPOSIBICHHH IPYTHX KaTerOpHil TOXKE OCTAaéTCs B IEHTPE BHUMAHWAA W 3aKOHOJATENs, U
MIPaBOOXPAHUTEIHHBIX OPTaHOB.

CrnemyeT OTMETUTH, YTO MPEIOTBPAIICHNE MIPECTYIHOCTH, B MEPBYIO OYEPEb, JOJDKHO UMETHh CBOH
0a30BbIE OCHOBBI W BBIPA0OTaTh TAaKylO IMOYBY, YTOOBI OHH, CO CBOEH CHIION BIHAHWE, HE OTCTaBalU OT
CaMOPOJHBIX ©CTeCTBeHHbIX MoYB. Ilo MHenuio M.A McmawioBa, MOKHO ceO€ IpPEACTaBHTh, YTO HE
CYIIECTBYET AOCTATOYHBIX OCHOBAHWN [UISI TOTO, YTOOBI BKJIIOYWTH MEPHI MO YIYYIIEHUIO (PHHAHCOBOTO
TIOJIO’KEHUS HACETIEHHS], TOBBIIICHHUIO KYJIbTYPHOTO YPOBHS M CO3HAHUS B IIPEJOTBPAIICHNE IPECTYITHOCTH U
ero coxepxanune. KoHeuHO ke, KpymHOMAacIITaOHbIE MEPHI COIMAIbHOTO PA3BHUTHSA, OTMEHA TEPBUYHBIX
MIPUYWH MPECTYIHOCTH, U B MPaBAY, UTPAIOT TIABHYIO POJb B ATOM HampaBieHnu. Ho 3To, He MoeT ObITh
OCHOBAHHUEM JJIS UX BKIFOUCHUS B CUCTEMY KPUMHHAIBHOTO TIpeAynpexkaeHus [7, c.196].

B camom nmene, ecnmu ObI Bce OBLIO Tak, TO €CTh, €CIU OBl YIYUIICHHE OJIATOCOCTOSHHUS HACEIICHUS
MPUHUMAJIOCh KaK OJIMH M3 TJaBHBIX (DAKTOPOB TMpeNOTBpAIlEHUs IMPECTYIMHOCTH, TO Torna Oopnba ¢
MPECTYMHOCTHIO B COLMATBHO-9KOHOMHYECKH PA3BUTHIX CTpaHaX C BBHICOKMM YPOBHEM JKHU3HHU Bellach OBl Ha
O4YeHb BBHICOKOM YpPOBHE, IPUYHMHBI M YCIOBHS MPECTYITHOCTH MPEIOTBPAIIATUCH OB BOBPEMS, U HAKOHEII,
YIOJTHOMOYEHHBIE OpTaHbl TOCYAAapCTBA, KOTOPBIE OCYIIECTBISIOT NEATENBHOCTH IO TPEIOTBPALICHHUIO
MpPEeCTYIUIEHUH, He BCTpeYannuch Obl C TPYOHOCTSMH. B COOTBETCTBHME C 3THUM, CHUCTeMa KPHUMHHAIBHBIX
MpeIyIpeKICHUI B MPEAOTBPANICHUH ITPECTYITHOCTH COCTOSUIA Obl, B OCHOBHOM, H3 PEATU3AI[UU COITUATEHO-
SKOHOMHUYeCcKuX Mep. Kak BUIHO, 3TOT acneKT mpoOeMbl HE 3aBUCUT HU OT 3aKOHOJATENs, HA OT MPAKTUKH.

[lo HameMy MHEHHWIO, TOBBIIIEHUE OOIIEr0 KYJIbTYPHOTO YPOBHS, IPABOBOM KYJIbTYpPhl U
MPaBOCO3HAHUS HTPAIOT HE MAITYIO POJIb B IIPEAOTBPAIEHUH MMPECTYIMTHOCTH. 3HAYUT, 3TO OJHO M3 BAXKHBIX U
onpeaensonux ¢pakropos. [loToMy, yTo IpaBoBast KyJIbTypa U MPABOCO3HAHUE BKIIOYAIOT B €051 HE TOJIBKO
YBa)XCHHE K 3aKOHAaM, HO M TO, YTOOBI TTIyOOKO 3HATh UX U COOIOJATh UX TpeOOBaHHS. A 3TO IMOKa3hIBaET,
YTO OJTHUM M3 (PaKTOPOB, CIIOCOOCTBYIOININX YBEIUYCHUIO YPOBHS IMPECTYITHOCTH B JTFOOOM IIMBHIIN30BAHHOM
o0I1ecTBe, SBISACTCS HU3KHUI YPOBEHb MPABOBBIX 3HAHUMH, a Takxke, ci1abas mponaraHia MpaBOBbIX 3HAHUH U
HE WCIOJb30BaHUE HAa HY)XHOM YPOBHE 3HAYMTEIHHOW YacTH CPEJCTB MAaccOBOM HMH(pOpMamuu s STOU
TSI,

Ha mannowm sTame, cpeau 00s3aHHOCTEH YTOJIOBHO-IIPABOBOM MOJMHTUKH TOCYIapPCTBA, HAIMOHAILHAS
0e30MacHOCTh, B IEJIOM oOecrieyeHne Oe30macHOCTH oO0IIecTBa MMeeT OoJblioe 3HaueHue. B sToMm
OTHOUICHUH, JIMHUS TPaBOBOM MONMUTHKH AsepOaiimkaHckoil PecnyOmuku BechMa oOHangexuBaer. Kak
OoTMEYaeTCs B NPAaBOBOM JUTEpaType, OOCCIICUCHHE IICICHAIIPABICHHOTO pa3BUTUSA A3epOaiikaHCKON
PecnyOnuku, koTopas m30Opajia MyTh CTPOUTENBCTBA JEMOKPATHYSCKOTO M IPABOBOTO TOCYAapCTBa, B
3HAYUTEIFHOW CTENICHH 3aBHCHUT OT HAIIMOHAIBHOU Oe3omacHocTH. [loautnueckas cTaOMIIBHOCTh U MHOTHE
JOCTHKCHHUS B DKOHOMHYCCKOM Pa3BUTHH, PACIIUPCHUE HHTETPAlUM B MEXIyHApPOJIHBIC OTHOIICHUS, C
MEPBOTO B3TJISAA, CO3AAET MOJOKUTENbHOE BIIEYaTJIEHHE O HAI[MOHAIBHON Oe3omacHocTd cTpaHbl. Ho,
yYBEIMYEHHE B MHUPE MEXPEIUTHO3HBIX KOH(IMKTOB M KOH(DIMKTOB H3-3a IHEPreTUYECKHUX PECYpPCOB,
BO3HHKHOBEHHUE TPAXKIAHCKUN BOWH B pe3yibTare () OPMHUPOBAHHS HE3aKOHHBIX MPABUTENBCTB B OTAEIHHBIX
CTpaHax IOJ MPHUKPHITHEM "TeMOKPAaTHIECKONH PEBOMIONMH" M 3aXBaT YKOHOMHKHU ITHX CTPaH CO CTOPOHBI
MOTYIIIECTBEHHBIX TOCYNAapCTB M TPAHCHAI[MOHAIBHBIX KOPIOpAalU{A ... a TaKkKe JIPyrue HeTraTUBHBIC
MPOIIECCHl M3BEHIAIOT O TOM, YTO 0E30MacHOCTh OTHEIBHBIX TOCYIApCTB, a TAaK)Ke BCETO UYEJIOBEYECTBA
HaxOJIUTCA oA O0JBIION yrpo3oii [8, c.3].

3Ha4uT, MPaBOBas MMOJIMTHUKA TOCYIAPCTBA, KaK COCTaBHAs YacCTh OOIIEH MOJUTHKY CTPAHBI, BEICTYTIAET
B Ka4ecTBE OJIHOTO M3 CaMbIX HaJIe)KHBIX TapaHTOB HAIMOHAIBFHOW 0E€30MMacHOCTH YeNIOBeKa M OOIIecTBa B
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1enoM. B 3TOM OTHOIIEHWH, B MPABOBOHM JIUTEpaType MPaBHIBHO OTMEYAETCs, YTO IO CBOEH CYIIHOCTH
YTOJIOBHO-TIPABOBAsl MOJUTHKA paboTaeT i 0e30MacHOCTH OOIIeCTBa, a TaKXkKe JJIsl ONTUMH3AIMU €ro
oOpa3za xwu3Hu [9, ¢.243]. Takas onTUMH3aIMs IPUTOTABIMBACT COLUATBHO-TIOIUTUYCCKIEC U (PUHAHCOBBIC
MOYBHI JUJIS JIOCTHMIKCHHS JKEIaeMOT0 YPOBHS 00pasa >KM3HM B OOINECTBE, a TaKXKe IS TOJACpKaHUS
HaI[MOHAJIHHON 0€30MaCHOCTHU B CTAOMIILHOM IMOJIOKEHUH.

C ToukH 3peHUs BBIIIICYKAa3aHHOTO, BHIBOJIBI CIICITAHHBIC B TIPABOBOW JTUTEPATypPE, BEI3BIBAIOT OOBIION
naTepec. [IpUHATO cuMTaTh, YTO TOKA3aTENU IMPECTYITHOCTH, KaK W Jpyrue (OpMbI MOBEACHUS IMPOTUB
o0IIIecTBa, SBISIOTCS BaXKHBIMHM II0Ka3aTEsIMM KAYECTBCHHBIX WM3MEHCHUH B TOJOXKCHHH COIMATbHOU
ctpyktypel [10, ¢.52]. U 310, B CBOIW0O ouepenb, oOycClIaBIMBAcTCS HEOOXOAMMOCTBHIO HCIIOIB30BAHUS
CTaTHCTUYECKUX JTAHHBIX KacaTEIbHO COCTOSHUS OOPHOBI C MPECTYMHOCTHIO B KOHTEKCTE YTOJIOBHO-TIPaBOM
MOJIMTUKA B KauecTBe HWHGOPMAIIMM KAacaTeIbHO WHTCHCU(DHUKAIIMM WM OCJIAa0JICHUS COIHATLHOM
HanpsDKEHHOCTH B oOmIecTBe. 3HAYMT, OOWIME CTAaTHUCTUYCCKUX JIAHHBIX O MPECTYIMHOCTH CIYXKHUT
MOBBILIEHHIO (P (PEKTUBHOCTH METOJI0OB OOPHOBI C HEll.

B 60-x romax mpomnuioro Beka, COBETCKUE KPUMUHOJIOTH H COIHOJIOTY OCYIIECTBUIIA MHOTHE MEPHI,
HaIpaBlieHHbIC Ha MOBEIIICHUE 3(PPEKTUBHOCTU M KavyecTBa PabOTHI MPaBOBBIX HOPM, YTOJIOBHOTO 3aKOHA,
YTOJIOBHO-TIPOIECCYATbHBIX MPABOBEIX HOPM, TaKXKe JEATCILHOCTU TPEABAPUTEIBHOTO pPacCleIoBaHus,
MPOKYpaTyphbl, Cyla ¥ BHYTPEHHUX JEJ, YIYYIICHUIO 3TOH JEATCNIbHOCTH, M HAIMUCAId MHOTO
MOHOTpaduIecKux paboT KacaTenbHO HAYYHBIX U TEOPETHUECKUX ACMIEKTOB 3TOU JIEATEIIEHOCTH, TIOJIOKEHUS
HEKOTOPBIX M3 HUX JIO CHUX IOP COXPAHSIOT CBOI) aKTYaIbHOCTD.

OnuH U3 acTeKTOB Cpelr TaKUX aKTyalbHOCTEW, KOTOPBIA MPHBIIEKAeT BHUMAHHUE — 3TO, HAYIHbBIE
paboThl KacaTeNbHO MEHCTBEHHOCTH HOPM 00 OOCTOSITENbCTBAX, MCKIIOYAIONINX TMPECTYIMHOCTH IESHHS.
[Ipobnema geiCTBEHHOCTH MPAaBOBOM HOPMEI IO CHX TTOP HAXOIUTCS B IICHTPE BHUMAHUS IIPABOBOM HAYKU U
caMoil mpakTHKU. Ba)XKHOCTH pereHus JaHHON TTPO0IeMbl, B HEKOTOPOU CTETICHH, MOYKHO CBSI3aTh U C OTHM.

JleificTBEHHOCTH MTPaBOBBIX HOPM KacCaTEIbHO 00CTOSTENHCTB, NCKIIOYAIOIINX MMPECTYITHOCTD ACSTHUA,
OTKPBIBACTCS C MOMOIIIBIO (hOpM HX peanu3anuu (CoOIoIeHre, HCIIOMTHEHNE, UCIIOb30BaHe, IPUMEHEHHUE),
METOJIOB BJIHSIHMSI HOPMBI Ha TIOBEJEHHE JIOZCH, W BBIPAXKAETCS B OPraHMW3alMOHHO-aIMHHHCTPATHBHBIX
aKTax.

Cuiy HOPM OTHOCHTENBHO OOCTOSTENHCTB, MCKIIOYAIOMIUX MPECTYIMHOCTh NESHUS, CIEAyeT TaKxKe
paccMaTrpuBaTh C  IIUPOKOTO CIHEKTpa MO3WOUHA. MBI cuuTaeMm IeecooOpa3HbIM OCTAaHOBHUTHCS Hal
HEKOTOPBIMH MOMEHTaMH CHIIBI ITPaBOBON HOPMBL.

Onna w3 QopM MpOSIBIEHUS CHIBI TMPABOBBIX HOPM COCTOMT M3 TOTO, YTO IpaBOBas HOpMa
HaxXOIWBINAsACA B CHJIe yCTpaHSIET YroJIOBHBIE NMpHU3HAKW B JeiicTBum W Oe3neiictBum. To ecTh, ecnm
MpenplayIas HOpMa MpeayCMaTpUBaeT B COBEPIICHHOM B JAaHHBII MOMEHT JESIHWW YTOJOBHBIM COCTaB
(YroJOBHBII cOCTaB, MPEIYyCMOTPEHHBIH B YTOJOBHOM 3aKOHE), a HOBas BCTyNHBINAs B CHIYy HOpMa
OTPHUIAeT CYIECTBOBAHNE TAKOTO COCTaBa, TO COBEPIICHHOE JCSHUE He MOXKET CUHUTATHhCS MPECTYIUIEHHUEM.
B sT0 Bpems1, onpenensieTcs CBA3b MEXIy (paKTaMH, CO3JAIONIIMHE COJEpKaHNE 0OCTOSTENHCTB, U ICTHAEM.
Ta camas CBsI3b COCTOUT M3 TOTO, YTO NMPUHUMAsI BO BHUMAaHHUE 3TH OOCTOSATENBCTBA, JCSHUE TI0JBEPTacTCsI
YTOJIOBHO-TIPABOBOM OIIGHKE. DTO TMPOSBICHUE WHCTHTYTa, O KOTOPOM HJET pedb, Ooyiee IIUPOKO
MPeyCMaTPUBACTCS B YTOJIOBHO-TIPABOBOM JIUTEPATypE.

Hpyras ¢opma mposiBICHUS CHIIBI NMPABOBBIX HOPM CBS3aHa C YTOJOBHOH OTBETCTBEHHOCTHIO. Ho,
Takast (hopMa MPOSIBIICHUSI HE IMOJIHOCTBIO YCTPAHSICT YIOJOBHYIO OTBETCTBCHHOCTH: WJIM YMEHBIIACT, WU
OTPaHUYMBACT. 3HAYUT, B TIPOIIECCE TAKOTO MPOSBICHUS JISTHUE, B OTIUYNE OT MEPBOM (POPMBI IPOSIBIICHNUS,
HE JIMINAETCS YTOJIOBHBIX MPU3HAKOB. To4yHEe TOBOpsS, CYIIECTBOBAHUE YIOJOBHBIX IPU3HAKOB B
COBEPIIICHHOM JISSTHUU HE UCKIII0YACTCS U TAKOE MPOSIBIICHUE BIIMSCT HA MTPABOBYIO OIIEHKY TOTO JISSHUSI.

O030p 3TUX BOMPOCOB €IIé pa3 JesaeT HeOOXOIUMBIM O0paIllcHHe K 3HAYCHHUSM M LEISIM WHCTUTYTa
MOHSTHI OOINECTBEHHONW OMACHOCTH W MPOTHUBOMPABHOCTU. JTO OCOOCHHO Ba)KHO, MOTOMY, YTO M cama
MpaKTHUKa HE BCETJa MOXET TNOJy4YaTh HEOOXOIUMBIC COBETHI KacaTEIbHO OOINESCTBEHHO OMACHBIX U
MIPOTUBOIPABHBIX cUTyanui. Tak kKak OOIeCTBEHHAs OMACHOCTh M MPOTUBOMPABHOCTh YK€ YIIOMUHAIUCH B
ATOM UCCIICJIOBAHUHY, MBI CYUTACM JIUIITHUM BO3BPAIIAThCS K HUM BHOBb. MBI JIOBOJILCTBYEMCS TOJIBKO 3TUM
3aKJIFOUCHUEM, YTO B COBPEMCHHOW YrOJIOBHO-TIPABOBOI HayKe, OOINECTBEHHAs OINACHOCTh, KaK U B
MPOIIIOM, TOHUMAETCS KaK TJIABHBIM MIPU3HAK MpecTyIuieHus. K nmpecTymieHuio Bceraa, B IepBYI0 04epe/ib,
OJTHO3HAYHO TOJXOAMIN KaK K OOIIECTBEHHO OMACHOMY, MJIM MPOTHUBONPABHOMY (HEPABOBOMY) NESHUIO.
DTOT BOIPOC UTPaeT BAXKHYIO POJIb U B MU HEepeHIMALUY TPECTYIUICHUH OT APYTUX MPABOBBIX HAPYIICHUM.

[Ipu3Haku mpecTyIIeHUS OIPENesIFOTCS TOJNBKO CO CTOPOHBI Cyla. A KBaIM(HUKAIMIO OESHUS Kak
Ipyroe TPaBOBOE HApYIICHHWE M NMPUMEHEHHE COOTBETCTBYIOIIMX CPEICTB BIHMSAHHSA, MOXHO OTHECTH K
TTOJTHOMOYHSIM JIPYTHX TOCYAapCTBEHHBIX OPTaHOB M TOJDKHOCTHBIX Jinil [11, ¢.45].

AKTHBHOCTh JIMYHOCTH B JKM3HH OOIIECTBa W TOCYIJapCTBa, WJIHM, KaK OTMEYaeTcsi B IPaBOBOM
TUTEpaType, COIMAIBbHO-TIPABOBasg aKTUBHOCTh TpPEAyCMaTpUBaeT B MOJUTHYECKU-TIPABOBOU cdepe
ONPENETICHHYI0 CTENEeHh WHTEHCHUBHOCTH neatensHocTH [12, ¢.127]. B cBs3m ¢ 3THM, CIpaBedIUBO
OTMEYaeTCsl, YTO TaKasl IEATENbHOCTh CBSI3aHA C TPATOM BPEMEHH, HEPTUH W WHOTAA JOTOJHUTEIHHBIX
MaTepuaNbHBIX TOTEPH [13, ¢.569]. be3 comHeHuH, TOTBLKO IIPaBOMEpPHOE IOBEACHHUE TPaKIaH MOXKET JaTh
rotHOe obecrieuenre oomecTna. 3HaUnT, OPMBI, CPEIICTBA U METOIBI PABOBOTO BOCITUTAHUS BBICTYIIAIOT B
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KayecTBE OPraHU3aI[MOHHOTO M METOJWYECKOT0 MexaHu3Ma. VIMEHHO C TIOMOIIBIO 3TOro, CyOBEKTHI
MPaBOBOTO BOCHHUTAHWS BIHUSAIOT HAa WHIAMBUAyaJIbHOE M OOIIECTBEHHOE CO3HaHHWE. BciencTBme Takoro
BJIMSIHUS, U B OOILIECTBEHHOM, M B MHIUBUIYaJIbHOM CO3HAHUHU HJIET MPOLIECC BOCIPHUSTHS IPABOBBIX HOPM U
npuHOunoB. [lo-Hamemy, STOT mpolecc, B ONPEIeIEHHOM CMBICIIE, MOKHO Ha3BaTh MPOLECCOM MO3HAHUS.
[Toromy, 4TO 37€CH peub UAET O TEOPETHYECKOM BOCIPHATHUH. BO-BTOPBIX, TEOpETHYECKOE BOCHPUSTHE, B
J000M ciydae, MPOUCXOAUT OCO3HAHHO. Tak, CyOBEKT BOCHPHUSATHS JOJDKEH CTapaThCcs OBIAAETh TEM, UTO
OH OCBOMWJI, MBICJICHHO OT()MUIIBTPOBBIBAs X U IOCTUYb BCETO 3TOTO.

B oOweli Teopuu rocyaapcTBa U mpaBa OTMEYaeTcs, YTO B OCHOBE NPUMEHEHHS TJIaBHBIX CPEACTB
MPaBOBOI'O BOCIHTAHHUA CTOMUT OCYILECTBICHHE IMPaBOBBIX HH(popMmamwmii. Vcrnonb3oBaHue wuHpopmanuit
KacaTeJbHO TIpaBa M €ro peaju3allid HrpaeT HE3aMEHHMYIO pOJb B TIIyOOKOM BOCHPHUSATHH OSTHX
couuanbsHbIX siBIeHU# [14, ¢.397]. 3aeck Oonplioe 3HaYCHWE UMEET U MpoOJIeMa TOCTHKEHUS «IIPABOBOTO
MUHUMYMa.

B no6aBok K BhIIEyKa3aHHOMY CIEAyeT OTMETHTh, YTO B KaueCTBE OJHOTO W3 Ba)KHBIX METOHOB
MPaBOBOIO BOCHHTAHMs BBICTYNAeT IIpaBOBOEe NpocBeulcHue. [IpaBoBoe MPOCBELIEHHE COCTaBISAET
LEHTpaJbHOE 3B€HO B PaclpoCTpaHEHWH MPaBOBHIX 3HaHWU. [IpaBoBOE MpOCBEIIEHUE CITYKUT YIIyUYIICHUIO
MPaBOBOH KyJIBTYpHI o0miecTBa. [ 1aBHast ero 1enb, B Ka4eCTBE METO/a MPaBOBOW MPOIaraHabl, COCTOUT U3
BOCIIMTaHUS YyBCTB YBa)KEHHA K NPaBy, IPABOBOMY MOPSAAKY U 3aKOHHOCTH.

[IpaBoBoe BocmUTaHWE NPUBICKAET BHUMAaHUE TEM, UYTO 3aHUMAeT MOJOKHUTEIBHOE MECTO B
o0ImecouuansHOH  NpOoQUIaKTHKE MPEJOTBpalleHus] mpecTynmHoctd. Ho, ponbp  olmeconuanbHOR
NpOQHUIAKTHKH HE OrpaHHuYuBacTcs ToJbko d3TUM. OOIlIeconualbHbli  YPOBEHb MPEIOTBPALICHUS
MPECTYIMHOCTH CBSI3aH C KPYIMMHOMACIITAOHBIMH MEpaMH pPa3BUTHS COMUAIBHON chepsl U SKOHOMHUKH,
obecriedueHrneM TipaB, CBOOOJ W HMHTEPECOB Tpa)kAaH, 3AIMUTOM KyJIbTYpPhl M TyXOBHOCTH, YTCHHEM
HAI[MOHAJBHO-IyXOBHBIX IIEHHOCTEH, YKpEIUIEHHEM TIPaBOBOTO TIOPSAKA, 3aKOHHOCTH W COIUAIBHOM
3aIUTH HACEJICHHS B IIEJIOM, a TaKXKe 0€30MacHOCTH.

MoseT 1u OlleHKa AeSHWS YeJIOBEeKa, COBEPIIMBIIErO [EHCTBHE WM Oe3[eiicTBHe, B KauecTBE
00CTOSITENHCTBA, NCKITIOYAIONIETO TPECTYIMHOCTD ACSHHS, TPUHUMATHCS B KOHTEKCTE CHUCXOKAeHus1? Vnmn
BO3MOYKHA JIM €T0 CBSI3b C IMPABOBEIM 00ydIeHUEM?

OTBeT Ha TEPBBIA BOMPOC MOKHO HAWTH B TPaBOBOM nuTeparype. Hampumep, oTMewaeTcsi, 4To
HOPMBI, KOTOpPbIE JAOMYCKAIOT CHUCXOXKICHHE, MPOSBISIOTCS KaK CaMOCTOSITENFHBIA WHCTUTYT YTOJIOBHOTO
mpaBa [15, ¢.49]. To ecTs, ciemyeT MPpUHUMATh BO BHUMAaHHUE, YTO B TEOPHUU YTOJIOBHOTO IpaBa HapsIy C
3aMpeTUTEIHHBIMHU, OOSI3BIBAIOIINMHU M YIPAaBaMOUYMBAIONIIMHI HOPMaMH, CYIIECTBYIOT W TOOIIPUTEIbHBIC
(CTUMyYITUPYIOIIHE) HOPMBI TOXKE.

Kak mumet npodeccop X.JI. Aneknepos, MOOMPUTETbHBIE HOPMBI YTOJIOBHOTO MPaBa OTJINYAIOTCS OT
IPYTUX HOPM 3TOW 00JaCTH T€M, UTO OHH MOIJEPKUBAIOT 1 CTUMYIUPYIOT COLMANBHO MOJIE3HOE TMTOBEACHNE
MIPECTYIMHUKA ITyTeM CMSATYCHHS WX YrOJIOBHO-IPABOBOH OTBeTCTBeHHOCTH [15, ¢.49]. A Takoe
CTUMYJIMPOBAaHHE, KaK M3BECTHO, MPEIOTBPAIIAET TOBTOPEHUE TAKUX NESHUH B OyAyIIEeM, WIIH MOOIIPSIET K
Oosiee MPaBUIBHOMY HCIIOJIHEHHIO 3aKOHOB. 3HAUUT, TAKOE CHUCXOXKICHUE, B TOXKE BpEMs, UrpaeT
BOCIIUTATEIBHYIO POJIb.

Takum o00pa3oMm, NpaBOBOE BOCIUTAHWE B OTHOIIEHHMH K OOCTOSATENBCTBAM, MCKIIOYAIOLINM
MPECTYMHOCTH JCSIHUS, BHICTYIIAE€T B KAYECTBE OJHOTO M3 MOOIIPUTENIBHBIX (PaKTOPOB. DTO, B TOXKE BpeMs,
CBHIIETEIBCTBYET O TOM, YTO OOCTOSATENBCTBA, UCKIIIOYAIONINE MPECTYMHOCTD JAESIHUS, SBISIOTCS OIHUM U3
noKasaresnel TyMaHHOTO OAX0/a K YeJIOBEKY M €ro JMYHOCTH, ¥ €ro BaKHOCTb MOXET B OCOOCHHOCTH 3TUM
OTIPENEIISATHCS.

Hapsiny c BbllIeynoOMSIHYTBHIMH, B TIPaBOBOM JIMTEpaType CYLIECTBYET M TaKO€ 3aKIIOYCHHE, YTO
«...TEPEYNCIICHHBIE YTOJOBHO-NPABOBBIE MEpPHI HE SIBISIIOTCS €JUHCTBEHHBIMH CPEICTBAMH JIOCTHIKECHUS
LeJiel YroJOBHOTO 3aKOHOAATENLCTBA. B HEKOTOpBIX ciyyasix, Ha OCHOBAaHHWM XapaKTepa COBEPIICHHOTO
MPECTYIUICHUS, JTUYHOCTH BHHOBHOTO, €r0 TO3WTHUBHBIX ACUCTBHA W APYTUX OOCTOSTEIBLCTB JCSHUS,
HEOOXOIUMOCTD TOJIHOW peanu3anusl YroJOBHOHW OTBETCTBEHHOCTH, TO €CThb OCY)XKICHHS BHHOBHOTO, U
Ha3Ha4YeHMs HaKa3aHMs ycTpaHsercsa» [16, ¢.9].

Crenyer OTMETUTB, YTO B CaMOW ATOM MO3UIUH 3aKOHOJATENs] UMEETCS TYMaHH3M M JE€MOKPATU3M.
Tak Kak, OH AEMOHCTPUPYET Bepy B HCIpaBICHHE M IMEPEBOCIUTAHUE JIOACH, KOTOPHIC COBEPIIMIN
COLMANIFHO OMacHoe jAesHue, 0e3 OCYKACHUS W Ha3HAUYEeHHUs HaKa3zaHHWs Ha ONpelesieHHbIH cpok. U 3To,
uMeeT OONbLIOe TMOJUTHYECKU-TIPABOBOE 3HAYCHHE M TPOSBISETCA C HEKOTOPHIMU XapaKTEePHBIMU
OCOOCHHOCTSIMH.

Bo-nepBbIxX, 07, KOTOpBIE MPABWJIBHO OCO3HAIOT H30€KaHWE OCYXKICHWS W Haka3aHUs 3a
COBEpIIICHHOE MU COIUAIIFHO OMAacHOe JesiHUe, B OONBINMHCTBE CIIy4aeB, HE COBEPIIAIOT KPUMHUHAILHBIE
JesTHYSI TIOBTOPHO, AK€ €CITH OHU ABISAIOTCSA MEHee OOIECTBEHHO OMTACHBIMH.

Bo-BTOpBIX, Cyl, KOTOpBIM MOANEPKUBAET TaKyl0 TYMAaHHYIO TO3WIMI0 3aKOHONATENS, OTKPBITO
JIEMOHCTPHPYET CBOE BHYTpEHHEE YOSK/ICHHE W COITUANTLHOE CO3HAHME, CO3JIACT B UEIIOBEKE, COBEPITUBIIIEM
COLIMAJBHO OIMACHOE [esHWE, TIyOOKyI0 Bepy B OOBEKTHBHOCTH W JEMOKPATH3M IPABOCYIHS ITyTEM
OCBOOOKIEHHSI OT YTOJIOBHOW OTBETCTBEHHOCTH M HaKa3aHWS.
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AHHOTanuUsI: B ceronHsAIIHNX yCIOBHUAX YTOJIOBHBIN 3aKOH, B TOM YHCJIE U YTOJOBHO-IPAaBOBas MOJIUTHKA, B
1IEJIOM, SIBJIE€TCS OJTHUM M3 ONTHUMAJIBHBIX CPEICTB OCYIIECTBICHHS IPABOBOM MOJUTHKH CTPAHBI B OOpROE ©
mpectynHocThio. Jlaxke, ecnm B 0Ooppbe € MPECTYMHOCTBIO HWCIONB3YyeTCS LENbI  KOMIUIEKC
NpopUIAKTHUECKUX Mep, TO C TOUYKH 3peHHs Oojee NPOAYKTUBHOH OOpHOBI, MpEANOYUTAETCS POJb
YTOJIOBHO-TIPABOBBIX CPEACTB. YTOJIOBHO-IIPaBOBAasi MOJUTHKA COBPEMEHHOIO NMEpPHOa COCPENOTOUYUBAET B
cebe crocoOHOCTh BBICTYIATh B KAYECTBE OMPEICICHHBIX (akTopoB. Tak, Ta caMasi MOJUTHKA BHICTYIIACT B
KadecTBe (akTopa (HOPMHUPOBAHUSI TNPABOBOM HOPMBI BO BpeMsl pelIeHHs HEOOXOAWMBIX BOIMPOCOB
npoOJeMbl KacaTelbHO YIOJIOBHOH OTBETCTBEHHOCTH, KOTOpas MOSBMJIACH HA OCHOBE OTHECEHHS KaKOro-
HUOYIb KPUMHUHAIBHOTO JAESIHUS K KaTETOPUH MPECTYITHBIX MOKYIIEHUH.

KiioueBnie cioBa: MNpEeCTYNNHOCTb, YTOJIOBHO-IIpABOBAsA IIOJMTHKA, 06CTO$ITCJ'IBCTB8., HCKIIIOYarImue
MPECTYNHOCTD, ITPAaBOCO3HAHUEC, ITOJINTUKA, NCIHNA.
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Observation as a Scientific Method of Forensic Cognition of Criminal Activity

Igor V. Hlushchenko
Odessa State University of Internal Affairs, Ukraine
e-mail: hlushchenko oduvs@ukr.net

Abstract: Observation - one of the most important method of forensic cognition of criminal activities, wherein the
specific objectives, objects, methods, means and conditions for the use of certain methods. As a result of the method of
observation during verbal investigation (search) action, the investigator receives information about the identity and
behavior of their members, which uses an individual approach to them to determine the tactics of further investigation
(search) actions with their participation and line their behavior, the result of observation during the investigation
nonverbal investigative (detective) of action is to primarily visual characteristics of objects relevant to the investigation.

Keywords: observation, surveillance, scientific methods of cognition, the object of observation.

VY 3B’A3Ky 31 3MiHaMH KPHUMIHAJIBHOTO TIPOIECYaIbHOTO 3aKOHOMABCTBa, 3akoHy Ykpainm «IIpo
OIIEPaTUBHO-PO3LIYKOBY JiSUIBHICTB» Ta psAAy Bimomumx iHcTpykuii MBC Ykpainu cTOCOBHO 3IiHCHEHHS
OTIEPATHBHO-PO3IIYKOBOI TisSTILHOCTI Ta OCOOJIMBOCTEH MPOBEICHHS MTOCYIOBOTO PO3CIHITyBAHHS BHHHKAE
psa mpoOieM MO0 MOXKIUBOCTI Ta YMOB 3aCTOCYBaHHSI CIIOCTEPEIKEHHS SK 3arallLHOHAYKOBOTO METOJY
MMi3HAHHSA Ha PI3HUX eTarax JIOCYIOBOTO PO3CIiAYBaHHS, a TAKOX TPH JTOKYMEHTYBaHHI OKPEMHUX IPOSBIB
3JI0YMHHOI TISIIBHOCTI.

AHaji3 OCTaHHIX AOCHIIHKeHb 1 MyOdiKamii CBITIUTH, IO TPEIMETOM IOCITIKEHHS O6araThox
HaykoBiiB, Takux sk: A.Jl. AranecsH, /I. 1. Bemnskos, O. A. bimiuak, B. O.Tnymkos, O.M. ['yiiH,
O. ®@. Jlomxenkos, B. H. €cin, 0. ®. XKapikos, I.II. Koszauenko, B. A.Konecnuk, fI.10. Konaparses,
C. C. Kyninos, [I. 1. Hukudopuyx, 1O. FO. Opnos, I1. I1. [Tigrokos, M. A. I[loropenpkwuii, I. B. CepBenpkuii,
. b. Cepreesa, B. B. llleanpuk, P. M. lllexaBnos, M. €. lllymmio, 1. 5. SlkumoB, - Oynau pi3HI acmeKTH
BH3HAUEHHS CYTHOCTI Ta OCOOJIMBOCTEW TaKTUKW TPOBEACHHS CIOCTEPEKEHHS SK METOAY OIEPaTUBHO-
PO3IIYKOBOI IisSUTPHOCTI. AHaNi3 HAYKOBHX Ipallb, CBIAYHTH, MO 0€3 PO3TIALY 3aTUIIMIACS MHTAHHS
3aCTOCYBaHHS CIIOCTEPEKCHHS SK 3arajlbHOHAYKOBOTO METOJY Ii3HAHHS 3JIOYMHHOI Ta KPUMIiHATICTHYHOL
TisUTBHOCTI, SIKi HOTPEOYIOTh NETaJbHOTO Ta KOMIUIEKCHOTO BUPIIICHHS 3 YpaxyBaHHSIM 3MiH, 110 BigOynucs
Y 3aKOHOJIaBCTBI.

MeTow cTaTTi € BU3HAYCHHS CYTHOCTI CIIOCTEPEIKEHHS SK 3arajJbHOHAYKOBOTO METOAY IMi3HAHHS
KPUMIHQTICTHYHOT Ta 3JIOYMHHOT TIsITHHOCTI.

Meton € ctocoOOM BUBYEHHS SIBUILL MaTepianLHO'l’ MIMCHOCTI, MAXOJIOM A0 HOCHIIKEHHS. Ey,Z[B—SIKI/If/i
3 METOAIB € CHCTEMOIO NPHHIMINB JOCIIJHMUBKEX Miif, sKi NPONMOHYETHCS 3IIMCHIOBATH Y IEBHIM
TOCTiTOBHOCTI. I'HOCCONOTIYHOI0 OCHOBOIO KPUMIHATICTHKH, SK 1 IHIINX HAYK, SBISETHCS MiaNeKTHIHMIT
METOJ, IO BW3HAYa€ MiAXIJ JO BHBYCHHS BIIMOBIMHUX SBHII 1 mpexMeTiB. Metoq BimoOpaxkae
3aKOHOMIPHOCTI Mi3HAaHHS 1 BU3HAYAE€THCS O0'€KTOM IMi3HAHHS, HAa SIKUH CHOpPSMOBAaHA IiSUIBHICTH JIIOJUHH.
Crettngiydi BIacTUBOCTI 00'€KTy, BIIOMTI Yy CBIJOMOCTi, IOMOMAararOTh JIOAMHI PO3POOJSATH METOIU
Mi3HAHHA. MeTox 3alie)KUTh TAaKOXK Biff TOTO, SKy METY CTaBUTh Iepex co0Or0 JII0JIMHA, YOr0 BiH
JIOMaraeThes B MpoIieci Mi3HAHHA. Y TOH )K€ 9ac MeTa IMi3HaBaJIbHOI MisITEHOCTI HE 1301h0BaHa Bifl 00'€KTY i
crocoOy Mmi3HaHHs, BOHA Y CBOIO YEPry 3aJICKUTH BiJl HUX.

Y 3aBeplicHOMY BHTJSAAI METOA OyIOb-SIKOTO JTOCHIDKEHHS, BKJIIOYAIOYH PO3CHIIYBaHHA Y
KpUMIiHAIBHOMY TPOBa/DKCHHI, MOBHHEH, sk BBaxae JI. B. JlynoB, 3a0e3medyyBartu: a) BU3HAYCHHS
KOMIUIEKCY MiJeH, SIKIi MOXYTh OYTH IOCATHYTI 13 3aCTOCYBaHHSAM I[LOTO METOAy; 0) (hOpMyIItOBaHHS
XapaKTEPUCTHKH CHUTYAIllH, MO, SIBUM, I 3 SICYBaHHS SKUX MOKe OyTH 3aCTOCOBAaHHWH I METOX; B)
MOJKJIMBI BapiaHTH peajizallii MEeTOy 3aJIe)KHO Bijl KOHKpPETH3AIlil I1iJiel, a TaK0X OCOOIHMBOCTEH 00'€KTiB,
[0 BHUBYAIOTHCS; T) TOCITIMOBHE 3MIMCHEHHS Miii TPH 3aCTOCYBaHHI METOAY; M) CYKYIHICTH 3aco0iB i
CHeIaIbHUX MPUHOMIB peatizallii iboro MeTofay [2, ¢. 39-40].

Sk Bimmiuae B.0.0O06pa31oB, B MPaKTUIHOMY CJIiI03HABCTBI B KPUMIHAJTLHOMY MPOIIEC Peami3yIoThCs
METOAM TPHOX PiBHIB: 1) 3araibHi - Ti, 110 BUKOPHCTOBYIOTHCS B PI3HUX Taly3sX JIOACHKOI AiSIIBHOCTI; 2)
BHJIOBI — Ti, IO BHKOPHCTOBYIOThCS TUTBKH y paMKaxX IMPaKTHYHOTO CJIJI03HABCTBA Y KPHUMIHAIBHOMY
npomeci; 3) BHYTPiBUIOBI — Ti, 1[0 BUKOPHCTOBYIOTBCS B SIKUXOCH OKPEMO B3ATHX pi3HOBI/I,Z[aX MPAKTHYHOTO
CITIIO3HABCTBA B KPUMIHAIBHOMY IPOIIECi (Hanpnman, y onepamBHo-po3myKOBm ,Z[I}IJIBHOCTI) [6, c. 204-
205]. Y xoxKHiif 3 Ha3BAHUX IPYN MOXKYTb OyTH BUALICH] BiANOBIIHI IIATPYIIN 38 PISHUMH ITiICTABAMH.

Haii6inpm mommpeHuM 1 e(pEeKTUBHUM METOIOM 30WMpaHHS, MOCTIDKCHHS 1 OINIHKH JOKa3iB €
CIIOCTEPEKEHHS.

Bupimyioun mpoOigemMy CYTHOCTI CIIOCTEPEKEHHS, CJiJl KepyBaTHCS TIOJOXKEHHAMH dinocodii,
MICUXOJIOT1I, COLIONOTIi, iIHIINX HAayKOBHX OONacTel, A€ AETaTbHO PO3POOJIEHO MUTAHHS MPO CTPYKTYpPY
METOJIy CIIOCTEpEXKECHHs B3arajii. TpaauuidHo 10 Hel BKIOYAIOTh METY CIOCTEPEKEHHS, Cy0'€KT
CIIOCTEPEIKEHHS, SIKUI JTOCATae 3a3HAYCHOT METH; 00'€KT, SKUW MiJIArae JOCTIKEHHIO, MPUHOMH 1 3aco0u
CIIOCTEPEKEHHS, YMOBH criocTepexeHHs [5, c. 19; 7, c. 20; 9, c. 59].
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Posrnsparoun crocTepekeHHs 3 TOYKH 30py Teopii iHdopmarlii sSK mporec IiIecIpsIMOBaHOTO
OTPUMaHHs CHCTEMOIO iH(opMmalii, ska Mae 3HauYeHHS s JOCYIOBOTO CIIiACTBA, B CTPYKTYpi
CIIOCTEPEKEHHS, Ha Hall TOTJAN, JAOUUIRHO BHIUIATH: a) CcyO'eKT crmocTepexeHHs; 0) o00'ektn
CTIIOCTEPEKEHHS; B) 3aBJaHHS CIIOCTEPEXKCHHS; I') MPUHOMHU CIIOCTEPEXKEHHS Ta peaizalii OTpUMaHOI
iH(hopMaIlii; 1) 3aC00U CIOCTEPEIKEHHS; €) YMOBH CIIOCTEPEKECHHS; )K) Mpoliec (Mporeaypa) CrioCTePeIKeHHS;
3) pe3yJIbTaTh CIIOCTEPEIKEHHS.

Kpim Toro, mo 3aBmaHb CTOCTEPEHKCHHS, AKE 3MIHCHIOETBCS  CIIiIIAM npu BUKOHAHHI CJiTUNX
(po3myKOBHX) JUiii, BXOUTH OTPUMAHHSL, AHATII3 | BAKOPUCTAHHA JAHHX AK B XOAI LI€T CIIiA40i (PO3IIyKOBOT)
Ji, TaKk i UM MOJANBIIOTO POSCIIAyBAHHS B MEXaxX KPUMIHANBHOTO NMPOBAKCHHS, NPH BHCYBaHHI i
nepempul CII9MX BEPCid, MPU BU3HAYCHHI MOJANBINOI TAKTHKH i BI/I60p1 ONTUMATBHUX TAKTHYHUX
MPUHOMIB, BCTAHOBJICHHI NICHXOJIONTYHOTO KOHTAKTY 3 YYaCHMKAMH CIiT40i (PO3LIYKOBOI) Aii, MiarHoCTHIi
HasBHOCTI HENPaBAMBHX CBiJUY€Hb, HEMPABAUBOTO aiili. iHcHeHyBaHHA. [I[pudoMy 3aBAaHHs CIIOCTEPEKEHHS
3aBXKJIU KOHKPETU3YIOThCS 3aJIC)KHO Bl HOTO 00'€KTIB 1 CIiAU0T CUTYAIlil, sIKa CK1ajaacs.

Mertoa crocTepeXeHHs, MpolecH, MOB'sI3aHi 3 HOro peaji3ali€lo i BHKOPHUCTaHHSAM OTPHMaHUX
pe3yIbTaTIB, MPOHU3YIOTh KPUMIHAILHE CYJIOYUHCTBO.

3MOYMHEIL CIIOCTepirae 3a MOTCHIIIHHOIO JKEPTBOIO B IPOIIEC] MATOTOBKH JO BUYMHEHHS 3JIOYHHY,
ONMHUBIIUCH B MiCIISIX TI030aBJICHHS BOJIi - 32 CYCi/laMU 110 KaMepi, CITITYUM, a Ti3HiIIe 3a CYICH0.

OnepaTBHUN CHIBPOOITHUK 3HIHCHIOE CIOCTEPEKEHHS 3a 3JOYMHHUM CEPEIOBHINEM, IPOKYPOP
30IHCHIOE HArfsii 3a MAiSJIBHICTIO OpraHiB BHYTPIIIHIX cupas, CbY Ta in. Ilpu mpomy pesy.IbTaTH
CIIOCTEPEIKEHHS MOXKYTh (DiKCYBATHCS 3 BAKOPHCTAHHSM CIICLiallbHIX TEXHIYHIX 3aC00IB, & TAKOXK B IaM'AT
CIIOCTEpiradis.

Lisi 3acToCcyBaHHS CITOCTEPEIKEHHS MOXKYTh OYTH pi3HUMH. JIesIKi CITIOCTEepIraroTh 3811 3aI0BOJICHHS
CBOI'O OCOOMCTOTO iHTEepecy, HesKi 3aCTOCOBYIOTH CIIOCTEPEKEHHs MAJIsi BHKOHAHHS CBOiX CIYXOOBHX
(hyHKIIOHATEHUX OOOB'SI3KIB, MEAKI — 3 METOIO 3aJOBOJICHHS OCOOWCTHX 1 TPYIOBHX IOTpeO, SAKi 1HOAI
cylepedaTh 3aKOHY, paBUIaM MMOBEIIHKY, TPUHHATUX B CYCITLUIBCTBI.

3HaveHHS O6e3mocepeIHLOTo Mi3HAHHA Ha CTadil TOCYIOBOTO PO3CIiTyBaHHS ITOJISATAE B TOMY, IITO BOHO
3a0e3reuye BUSBJICHHS, NOCTIMKEHHS 1 OWIHKY [0Ka3iB, TOOTO BHpIIICHHA HalBa)KIMBIIOl 3amadyi
po3ciiayBaHHs. 3aBasKkH Oe3MocepeHbOMY IMI3HAHHIO BiI0OYBA€THCS KOHCTATAIlis (QaKTIiB, IX MOSICHEHHS Ta
BUKOPUCTAHHS 3 METOI0 JOBEACHHS. 3HAUEHHs CIIOCTEPEKEHHA Moiisirae B 3a0e3mnedeHHi (ikcanii (akris,
3aBJISIKK YOMY CTBOPIOIOTHCS YMOBH OIOCEPEIKOBAHOIO Mi3HAHHS TOIT 3I0YHHY CYIOM.

CrioctepeskeHHs 3 cy0'€KTHBHOT TOUKH 30py MOXKHA PO3MOIUINTH Ha mpodeciiiHe crocTepekeHHs i
CIIOCTEPEKEHHSA 32 JIIOABMH, 3aJlyYeHUMH JI0 KPUMiHAIBHOTO CYIOUYMHCTBA. 3aJieKHO BiJl BUAY cy0'ekTa, 110
3MIUCHIOE CIIOCTEPEKEHHS, CIOCTEPEKEHHS MOXKHA KiIacudiKyBaTH HA: CIOCTEPEXKEHHS oco0aMu, IO
30IACHIOIOTH  JIOCY/IOBE DO3CHigyBaHHS (CHiAuuid, oOmepaTHBHUI CHIBpOOITHHK, CyZA); a TaKoX
CIIOCTEPEKEHHS 0CcO0aMU, IO OEPYTh YIacTh B MPOIIECi JOBEICHHS (CBiIOK, IO MIOTEPIIIB Ta iH.).

Hepma Kateropist ocio, 31iHCHIOE npocbeciﬁHe CIIOCTEPEIKCHHS. Cawme 1 KaTeFOpiSI 0ci0 B 3BUYAHUX
npezMeTax i ABHIIAX HAaBKOJIMINHBOT NIHCHOCTI, Ha AKi HE 3BEPHE yBAry JIO/MHA IHIIOL npoq)ecu BUJIUTUTH
O3HAKH, IO BKA3YIOTh Ha OOCTABHHM BYMHEHHS 3/I0YHMHY 1 0COOY 370YHMHIIA, @ TAKOX IHII OOCTAaBUHH, IO
MAaroTh 3HAYCHHS JIJIsl BCTAHOBIICHHS ICTHHU B KPUMIHATBHOMY ITPOIIECi.

[IpakTnuHuii OOCBig 1 chemiaigbHi 3HAHHS 3aroCTPIOIOTH YBary OIEPaTUBHOIO CHiBPOOITHHKA,
CITITIOTO, CYIi, POOIATE HOTO ITIIECIPSIMOBAaHUM Ha BUBUCHHS TAKUX BIACTHBOCTEH MPEAMETIB 1 SBHIII, SKi
noTpiOH1 ISt PO3KPUTTS 370UMHY.

Taki SKOCTI SIK CIIOCTEPEKIMBICTh, TPEHYBAaHHS yBard MOXKHa BHXOBYBATH B IIpolleci HaBYAHHS B
CreLialbHUX BiTOMYHMX y4OOBHX 3akiagax. Llbomy 3apa3 ¢akTHUHO HE MPUAUISETHCS TOCTATHHOI yBark B
y4060BOMY TIPOIIEC] TIPH MATOTOBIN (DaxiBIB y 3a3HAYCHIN ramy3i.

CtocoBHO O0O0'€KTIB CIOCTEpEKEHHS MpPHU JIOCYAOBOMY PpO3CIiAyBaHHI, TO HHUMH MOXYTh OYyTH
pi3H0MaHiTHi MIpEeIMETH Ta sBHINA MaTepianbHOTO cBiTYy. Tak P. C. Benkid 1o HUX BiTHOCHB: O6CTaHOBKy Ha
MiCIli IO i ii eIeMEHTH; 00CTaHOBKY NPOBEICHHS OKPEMHX CJTiYHMX (POSLIYKOBHX) Jiif; OKpeMi IIPeAMETH,
[0 MAlOTh JOKA30BE 3HAYCHHS; NPUMIIICHHS 1 JIUITHKM MICLEBOCTI, IO HE € MiCHeM MOJii, ane mo
MPECTABISIFOTh IHTEpEeC ISl CIIJCTBA; TiJO JIFOJWHU; TIOBEAIHKA JISIKUX YYaCHHKIB TPOIIECY; pe3yJbTaTH
JEsIKUX CIiIYNX (po3LIyKoBHUX) miid [1, c. 26-27].

[Moromkyrourck 3 1umM, 1. M. JIy3riH, BBakaB JOIUIBHUM KiIacu(iKyBaTH iX 3aJe)KHO BiJ 00CTaBUH
BUHUKHEHHS 1 BIJJHOIICHHS A0 il 3104nHI abo ciigdoro [4, ¢. 69]. BnacTuBOCTI mpeaAMETiB 1 SBHII, 11O
BHHUKIIH J10 [IPOBEICHHS PO3CIITYBAHHSI, BiH PO3MOJLIAB Ha JBi rpynm:

1) Ilo's3ami 3 XiAMH 3MOYMHIIS | XaPaKTEPH3YIOTh: 30BHILIHIN BUITIS 1 MOBEAIHKY MPAaBOMOPYIIHHKA;
MPE/IMETH TOCATaHHs (JIIOJH, pedi, TBAPHHH, IPOWI i TaK Jaji); SHAPSUIS 310YMHY, TEXHIuHi 3aco0w,
3HAPSJS;, HACHIAKU 3JI0YUHY V BHUIJIAJI PI3HOMAHITHHX CIIiJiB, 3MiH B OOCTAaHOBII, MOBEIIHKY CBIJKiB,
MTOTEPITIINX, ITiI03PIOBAHUX ITiJT BINTHBOM BUMHEHOTO 3JI0YHHY (TICUXIYHUH CTaH).

2) Illo icHyBamM He3aleXHO BiJ MO 3JIOYMHI, ale MaloTh 3HAYEHHS M PO3CHigyBaHHS i
XapaKTEPU3yIOTh: OOCTAaHOBKY BUMHCHHS 3JI0OYMHY; MPEAMETH 1 sSBHINA 3 OOKY iX 3arajgpbHUX POIOBHUX 1
BUJIOBUX O3HAK; YMOBHU MOOyTy i1 mpaui Mmi03pi0BaHOrO; [JaHi, MO XapaKTepU3yIOTh CBIJKIB, MOTEPIIHX;
TTOBEIIHKY WICHIB KOJICKTUBY, JI€ )KUB 1 IIPAITIOBAB IIPABOIIOPYIITHHK.
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Ha mymky 1. M. Jly3rina, icHy€e BiIMIHHICTh MK BIIACTHBOCTSIMH TIPEIMETIB 1 SBHUII, 110 BUHUKIH Y
3B'SI3KY 31 BUMHEHHSM 3JI0UMHY 1 y 3B'I3KYy 3 IMPOBEIEHHSIM PO3CIiTyBaHHS, 0 Ma€ 3HAYCHHS AJS OLIHKU
JIOKa3iB, BCTAHOBJICHHS BIAIMOBITHOCTI MIXK pe3ylbTaTaMH O€3MOCEPEeTHBOTO CIPUHHATTS 00CTAaHOBKH Ha
Micii mozii 1 peKOHCTpyHOBaHOiI OOCTaHOBKH, HANpHUKIaZ, y 3B'A3KY 3 IMPOBEACHHIM IESKUX CIITIHX
(po3IIyKOBUX) MK, TAKUX SK CIITIUN €KCIIEPUMEHT, TIOBTOPHUN OTJIS, IPEI ABJICHHS JUTSI YITI3HAHHS.

BpaxoByloun BenUKy pi3HOMaHITHICTb MaTepiajbHUX YTBOpPEHb, SKi BHCTYMAlOTh B Wil SKOCTI,
KiracuikyBaTH iX CIJ 3aJIe’KHO BiJ psAMy YMHHUKIB: 3arajJbHOTO BUTIIANY, MPUPOIN, OOYIOBH, 3MICTY,
MOYaTKOBOT'O MpPHU3HAYCHHS 1 PYHKUIH y paMKax 3J0YMHY, IO PO3CIIAYETHCA, MicLs 1 4acy iX BHUSIBICHHS,
CTYTICHIO 1X BJIACTUBOCTEH, TKOCTEH, 03HAK KPUMIHAILHOTO 1 HEKPUMIHAIBHOTO XapakTepy i MEsKUX IHITUX,
TOOTO Ha MiJCTaBl KOMIUIEKCHOTO TiIXOY.

O0'exTaMu CTIOCTEPEIKCHHS K METOY Y JOCYIOBOMY CIIJICTBI €: TOKYMEHTH; IIPEAMETH; MaTepialiu;
PCYOBMHU; MaTepiaibHi CIIIU-BIAOUTKU; TPYI; 3BYKOBI CIIiJH; 3alaxoBi CIigw,; OOCTaHOBKAa MICIII
MIPOBEACHHS CITiTI01 (PO3IIYKOBOI) [ii; MpOIIeCH, SIBUIIA, TO/ii; CUTYyaIlii; IMOBEmiHKa 1 Iii 0ci0, SKi MPUCYTHI
Ta NPUHAMAIOTH Y4YacTh MPH IMPOBEACHHI CIiguuX (PO3LIYKOBHX) Mii; nii 1 JiSUIBHICTD WIEHIB CIig40-
OmnepaTuBHOI Tpymu; MarepianbHi Mogmeni (anamorn). KokeH 3 muX 00'€KTIB CHOCTEPEKEHHS MOXKE
CKJIAJIATUCS 3 OKPEMHUX EIIEMEHTIB.

Criuparoynch Ha JOCSTHEHHS TCUXOJIOTil, BYEHI-KPUMIHAIICTH PO3POOMIM HAYKOBO OOTPYHTOBaHi
MPUHOMH 3IMCHEHHS CIIOCTEPEKEHHS, sIKi 32 CPepOr0 3aCTOCYBaHHS PO3MEKOBYIOTHCS Ha BIIACHE PUHOMU
CTIIOCTEPEKEHHS 1 TPUIOMHU BUKOPUCTAHHS pe3yJ‘II>TaTiB CIIOCTEPEIKCHHS Y IOCY0BOMY CITiJICTBI.

30epirac CBOE 3HAYCHHS 3aHpOHOHOBaHI/II/I L. M. Hy3r1HHM pO3MOAUT YMOB, y SKHX CIII9AA
3aCTOCOBYE METOJ CIIOCTEPEHKCHHS, 3alIeKHO BiJ YMHHHKIB, SIKI OGYMOBIIOIOTE NPOLEC i PE3yJIbTaTH
CIIOCTEPEKEHHS, 3MICT 1 MUTl CMauuX (PO3MIYKOBHX) i, Ha CIPHUATIHBI 1 HectipusaTiuBi [4, ¢. 372]. o
HECIPUATINBUX YMOB CHOCTEPEKEHHS BiTHOCATH: OpaKyBaHHS 4yacy, HasBHICTH OO0'€KTIB i OOCTAHOBKH Ha
MiCIIi TIPOBEIEHHS Ciiauoi (PO3IIyKoBOi) Ail, SIKi BHKJIMKAIOTh HETaTHUBHI €MOIIil; MPOTHUIisS 0ocib, He
3aIliKaBJICHUX y BCTAHOBJICHHI iICTHHH, 1 iHII OOCTaBHHH, IO BUKIWKAIOTH y CIITYOTO CTaH MiABUINCHOI
TICUXI9HOI HAMPY>KEHOCTI 1 B HACIITOK ITHOTO HETaTHMBHO BIUIMBAIOTh HAa €()EKTHUBHICTH HOTO HiSUTHHOCTI.
[ToHn3nTH piBeHB iX HETATHBHOI [il ToTIOMarae caMOCHOCTEPEKEHHsI 3 OOKY CIiTY0Tr0, 3a JOTIOMOTOI0 KOO
BiH MpHUMYIIy€e ceOe He pearyBaTH €MOI[IHO Ha MEPEIIKOAU, a. IIOMITUBIIM Y cO0i CTaH BTOMHM, TPHBOTH,
CHJIHOTO XBUJIIOBAaHHS, PO3paTyBaHHs, BUaCHO HEUTpali3ye 1X, HAMaralouuch He MOKa3yBaTH 1X OTOYCHHIO.

PesynbTati 3actocyBaHHS METOJY CIIOCTEPEKEHHS MAIOTh SIK OPIEHTYIOYE, TaK i JIOKA30BE 3HAUCHHS.
SIkmo B pe3ynbTaTi 3aCTOCYBaHHS METOAY CIIOCTEPEKEHHS MpH NPOBEICHHI BEpOaIbHUX CIiAYMX
(po3uyKoBuUX) AiH, CNiqUuil OTpuMYye 1HPOpMaLito mpo 0coly i MOBEAIHKY 1X yUYaCHHKIB, IKy BUKOPHUCTOBYE
JUIsl 3a0e3MeveHHs 1HAUBIYaIbHOTO MiIXOAY JIO0 HUX, JJIsl BU3HAYEHHS TAKTHKH TPOBEJCHHS MOAAIbIITNX
crigunx (po3IIyKOBUX) Ail 3 IX y4acTIo i JIiHi1 cBO€T MOBEAIHKH, TO PE3YyIbTATOM CIIOCTEPEKEHHS CIiAYOTro B
X0l HeBepOambHOI CiTiTd01 (PO3IIYKOBOi) Ail € OTPUMAaHHS, TOJJOBHUM YHHOM, BI3yalbHOI XapaKTePUCTHKU
00'€KTiB, SKi MAIOTh 3HAYCHHS JIJIS IOCYJIOBOTO CJIiJICTBA.

Bynp-sxmii MeTO MMi3HAHHS IPEI SBIISIE ISSKi BUMOTH 10 JTOCITIKCHHS, SIKI MOXYTh OyTH BUPa)KCHI B
cucremi TPaBHUIL. Tak i METOX CIIOCTEPEKCHHS 3aCTOCOBYETHCS 3a IEBHOIO MPOLEAYPOIO, BUCBITICHOIO B
TICUXOJIOT1YHIN 1 COIIOIOTIUHIH mTepaTypl [10, c. 111-112; 3, c. 227-229]. Criuparounchk Ha peKOMEHIAITi1,
SIKi MICTSIThCA B Hil, 3 ypaxXyBaHHSIM BHJIIJICHOT paHiIe cneumbu(n METOAY CIIOCTEPEKCHHS, CTAE MOKINBUM
cOpPMYIIIOBATH METOAUKY crioctepexxerHs, BuzHaueHy [L.I1. [lapeHko sk HaWOUMbII JIONITbHE MOETHAHHS
3araJibHUX TIPUHIIMIIB, YMOB, PEKOMEHJAIli, MOB'SI3aHUX 3 BUKOPUCTAHHIM CIOCTEPEKEHHS SK METOIY
30MpaHHs, JOCTIDKCHHS 1 OMIHKH JOKa3iB, KW CKIANAETHCS 3 TOCTIAOBHHX €TalliB HOTO IMiJTOTOBKH,
opramizaunii 1 nposemenHs [8, c. 23-24]: a) nmo mouaTKy ciimdoi (po3lIykoBoi) Aii opraHizyBaTH
CTIOCTEPEIKCHHS: BU3HAYWTH 3aBIAHHS, YTOUHUTH O0'€KTH CIIOCTEPEKCHHS, BUOpATH ICHTPAJIbHY TOUYKY
CTIIOCTEPEKEHHS; 0) HAaMITUTH JJ1s1 ce0e TUIaH i mporpamy (4u cXemy) CHOCTEPEeKeHHs, X04 OM MOAYMKH; B) Y
XOIi caigdoi (po3mrykoBoi) Aii Oe3mocepemHbo 3MIHCHUTH MPOorpaMy CIIOCTEPEKEHHS 3a PO3PaxOBaHOIO
CXEMOI0 BIATOBIAHO JO TIOCTAaBIICHWX 3aBlaHb 1 3 ypaxyBaHHSAM CIIT4oi cuTyarii; T) 3adikcyBatu
Pe3yIBbTAaTH CIIOCTEPEKEHHS B MPOLeci MPOBEAeHHs ciniauoi (po3irykoBoi) aii abo micis ii 3aBepiueHHs B
MPOTOKOJI CiAdoi (PO3MIyKOBOi ) 1ii, 3a MOTIOMOTOI0 TEXHIKO-KpHUMIHAICTHYHUX 3aco0iB (ikcarii, y
YOPHOBHX CYIYTHIX 3amucax abo y mam'siti; 1) TaTH OI[iIHKY OTPUMAaHUM JIaHUM, IHTepIPETyBaTH Pe3yIbTaTH
CTIIOCTEPEIKEHHS Il BAKOPUCTAHHS 1X TPH IMTOJANBIIOMY PO3CIiTyBaHHI.

CTOCOBHO KOXHOT CITiI40i (PO3LIYKOBOI) [ii METOIMKA CHOCTEPEKEHHSI IHAMBITyali3y€eThCs y BUTIISAL
ITOPUTMY CIIOCTEPEIKCHHSI.

3HA4CHHA METOAY CIIOCTEPEKCHHS JUIsi JTOCYJOBOrO PO3CTiAYBaHHS BH3HAYAETBCA THM, IO
Pe3YJIbTAaTH HOr0 3aCTOCYBAaHHS MOXYTh OyTH BI/IKOpI/ICTaHl JUISL: TUTAaHYBaHHS 1 OpraHi3allii po3ciilyBaHHs;
PO3IIYKY 3J0YHHINB; PO3POOKH TaKTUYHUX OIEPAIliid i TAKTUYHUX KOMOIHAIll Ta BU3HAYEHHS TAaKTUYHUX
MIPUHOMIB BUKOHAHHSI OKPEMHUX CIITYHX (PO3UTYKOBUX) MiiA; ONTUMI3aIii IHIITUX METOIIB T3HAHHS.

Y BHCHOBKY MOXIIHBO 3a3HAYUTH, IO METOJ[ CIIOCTEPEKCHHS - ePeKTHBHHUIA 3aCi0 PIIICHHS HE JTHIIe
TOLIYKOBHX 1 Mi3HABANLHKX, alle i OpraHi3alliifHO-yNPaBIIiHCEKUX 3aBaHb. ToMy B OpOITI CIOCTEpEKEHHS
cy0'ekTa TOBMHHI 3HaXOOUTHCS He Jnume Hocii iHpopmawii, IO mepeBipseTbes, aje 1 iHmI ocolw,
BKITIOYAIOYH MAPTHEPIB TI0 B3aEMO/II.

104



European Reforms Bulletin No 4 2015

PesyibpTat crocTepeXeHHs 3a IMOHATHMH, (DaxiBIIMH, CBOIMH KOJiETraMd 1 IHIIUMH y4aCHHKaMHU
MpOIEeCyanbHUX 1 HENpOLeCyanbHUX Il Ta 3axojiB, iX MiSMH 1 pEaKIisMH, IO03BOJISIOTH BKa32HOMY
cy6’eKTOBl KOPHI'YBATH CBOIO HOBemHKy, 3iiCHIOBATH MPOJYKTHBHY I(OOpI[I/IHaI_Il}O CBOIX iM 1 mif iHmMX
0ci0, yCHinHo BI/IplLHyBaTI/I 1HIII 3aBAAHHS opraH13au11 pobotu i praBJ‘IlHHSI MleOKOJ'IeKTI/IBOM

KpiM TOro, cmig 3a3HauuTH, II0 caMme 3i CIIOCTEPEIKCHHSI 1 BHUSBIICHHS B JOBKULII 00'€KTHBHO
ICHYIOUMX MOJIENIeH, K MaTepiaibHUX, TakK i iJlcalIbHUX, 1 30epeKCHHS KPUMIHANICTUYHOI iH(opMaIlii, 1110
MICTUTBCS B HUX, PO3IIOYMHAETHLCS MPOLIEC CTBOPEHHS MUCIICHUX MOZEIICH.

TakuM dYHHOM, METOJ| CIIOCTEPEXKCHHS - OJWH 3 HAWBAXKIMBININX METOIB Ii3HAHHA, SKUH
BiIpI3HAETHCS cIennu]ikolo 3aBmaHb, 00'€KTiB, NMPUHOMIB, 3acO0IB 1 YMOB 3aCTOCYBaHHS 3a TICBHOIO
METOIUKOIO.
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Ha0uoneHne Kak HAyYHbIM METO/ MO3HAHUSA MPECTYNNHOH eI TeJIbHOCTH

I'aymenko Urops BuraabseBuy, e-mail: hlushchenko oduvs@ukr.net
Onecckuii rocy1apCTBEHHBIM YHUBEPCUTET BHYTPEHHUX A€, Y KpauHa

AnHoTtamusi: HaGmoienue — oJuH U3 HanOojee BaXHBIX METOOB IMO3HAHUS MPECTYIHON JCSITeIbHOCTH,
KOTOpOE COJCPKUT KOHKPETHBIC IIeTH, OOBEKTHI, CPEICTBA W YCIOBUS s cOopa wuHpopmanuu. B
pe3yabTaTe HCIONB30BaHMS METOJa HaONOJCHUNH BO BpeMs NPOBEICHHS CIEJACTBEHHO (PO3BICKHBIX)
NCHCTBHIA, ClIeIOBAaTEIbh IMONyYaeT WH(POPMAIMIO O JIMYHOCTH W IOBEACHUU BCEX YYACTHUKOB TPYIIIIBI,
WCTIONB3YEeT HWHIUBUAYAIbHBIA TOJXOA K HHUM, YTOOBI OMpPENEIHTh TAKTUKY MAbHEHINEro MPOBEIACHHUS
CJIEICTBEHHO (PO3BICKHBIX) ICHCTBUI ¢ WX YJaCTHEM U JIMHUH WX moBeneHus. OOOCHOBBIBACTCS TE3UC, UYTO
pe3yJIbTaTOM HAOIIOJCHUS B XOJI€ PacCiieIOBaHMs HEBEPOAThHOTO CIIEICTBEHHOTO (PO3BICKHOTO) NEHCTBUS
SBIIAIOTCS B TEPBYIO OYepelb BHU3YalbHBIE XapaKTEPUCTUKH OOBEKTOB, HUMECIONIMX OTHOIICHHE K
paccie/IoBaHuIo.

KiroueBnle ciioBa: Ha6HIO,Z[CHI/I€, HAay4YHBIC MCTOJbI ITO3HAHU, 00BEKTHI Ha6J'IIOI[eHI/I$I.
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Precarious Young People and the Right of Free Time: Flexible Working
Hours and Hidden Exploitation
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Abstract: The article deals with the problem of forming of a new social group - precariat — whose members take part in
informal labor practices, and in the article there is also elucidated it’s security problem in the current legal framework.
Precariat faces numerous violations of their labor rights, and violations of the right of free time is one of the hidden
aspects of it’s exploitation. Lack of free time generated by the system of flexible distribution of working hours, reduces
individual lifestrategies, leads to the social atomization of personality, closes his interests on the needs of the current
day, not allowing to plan his life as an individual project. Saying about influence on the psychological state of the
individual, we can remark that lack of free time can lead to conditions such as apathy, depression, diferrent neuroses,
suicidal intentions. Young people are particularly vulnerable to such psychological states, because they are in the
process of forming themselves as an integrated adult personalities and perceive reality vulnerable due to lack of relevant
experience. The author of this article considers the problem of violations of labor rights of young workers, who belongs
to precariat, through the prism of their lifeprospects and targets. The author also notes that in the current labormarket
exploited and disoriented youth is losing it’s innovative and creative potential. Lack of time for self-development and
hidden exploitation in the workplace deprives young people opportunities for self-actualization and consequently leads
to stagnation of society in general.

Keywords: youth, precariat, hidden exploitation, flexibility of working hours, the right of free time, life strategy,
lifestyle, stagnation.

VY cydacHOMy rio0anizalifHOMy HpOCTOpi, B YMOBax IMOCTMOJEPHY BWHHKAa€ NPUHIMIIOBO HOBE
coliayibHe sIBUIIE, SKE SBJsIE cO00I0 crenudiuyHy BIAMOBiAL HA 3alMT CYCHIJILHOIO PHHKY 1 CYCHUIBCTBa
CTHOKMBaHHS — SIBUILE MpeKapHOCTi. [IpekapHicTh (Bix JaT. «precarity - «CyMHIBHUIT», «HErapaHTOBaHUI,
«HECTaOUIbHUI») — 1€ CTaH COLIaJbHOI CHCTEMM Ta OKPEMHX ii KOMIIOHEHTIB, 3a SIKOTO BOHA HE 34aTHa
BUPOOUTH CTaOlIbHI, HMPOTHO30BaHI CIICHApii CBOI0 PO3BUTKY, BIACYTHsI CTpaTeris, po3poOka miit s
BHIIIEHHS TIEBHOI MpoOJieMH y OLIBII-MEHIN TPHUBAIA IEPCIEKTHBI; HATOMICTh HasBHA OpIE€HTAIlis Ha
TEMepilTHIiA MOMEHT, MHTh, SKa 9YacTo cTae BupimambHOO [9, c. 6]. IlpexapHiCTh € CBOEpPITHUM
BiII3E€PKAJICHHAM HEJIIHIHHOCTI Ta HECTAa01IbHOCTI TPaHCHOPMALIIHHOTO CYCIiIbCTBA, ITPOTE SKIIO HEMiHIHHI
CycHibHI TpaHchopmarii HpocskarTh yci cepd CycmiibHOro OyTTS 1 TaK YH IHAKIIE 3adilarTh
PI3HOMAaHITHI CTOPOHHU JIOACHKOIO ICHYBaHHS y COLIyMi, TO MPEKAPHICTh CTOCYEThCA 30Kpema chepu
CYCTUTBPHO-BUPOOHUYINX BIAHOCHH, aje y TOH K€ 4Ya OMOCEPEAKOBAHO 3aa€ MOJEII MOBEMIHKH IS 1HITHX
cdep KUTTA. Y cydyacHOMY II100aii3aliiiHOMy CyCHiJIbCTBI BHHUKAE TAaKUI HOBHI COLIIBHUM MPOIIAPOK, K
npekapiar, SKuil BimoOpaxxae y CBOIH AiAJBHOCTI Ta 3aKOHOMIPHOCTSX (PYHKIIOHYBaHHS BECh apceHal
MOHATTS IpekapHocTi. bputancekuit nochinnuk ["ait CTeHOIHT Nae Take BU3HAUYEHHS MOHATTIO «IIpeKapiaT»:
«[Ipekapiat — ne cnenngidaa coioeKOHOMIUHA TPyIa, SKa XapaKTEPU3YETHCS PSIIOM O3HAK 1 MPEICTaBIIsE
co0010 KJac «y cobi», SKHil 3HAXOAUTHCS Ha CTafil CBOro (pOpMyBaHHsS, BUPOOJIEHHs caMOifeHTUdIKaLil 1
3arajibHOi cTparerii po3BUTKy» [3, c. 23].

[HaMBiA, ONUHAIOUUCH Y TIPEKapHil CUCTEMi PHUHKY Ipalli, CTUKAETHCS 13 TOJIOBHOIO MPOOJIEMOIO, KA
CTa€ CTPWKHEBOIO y HOTO TPYAOBHX Ta COIIANIbHO-TIOOYTOBHMX IPaKTHUKaX, - BIACYTHICTIO CTaOUTBHOCTI i
3axumieHocTi. [Ipekapiar 3MymIeHHA ITOCTIHHO MPHJIATODKYBATUCSA OO MIHJIMBHX YMOB PHHKY TIpari i
MOCTIHHO PHU3UKY€E ONMUHUTHCS Oe3 3aco0iB JjIs iICHYBaHHs BHACIIJOK COLIaJbHUX YMOB, Ha SIKI OCOOMCTO
HWOTO WIeHW HE 3/[aTHI BIDIUHYTH [3, c. 35]. Y Toii e Jac BiMIyTTa CTAOUTLHOCTI 1 3aXUIIEHOCTI HEOOX1THI
JUISL JIFOJICBKOT OCOOMCTOCTI SIK rapaHTH ii PO3BUTKY, (hi3MYHOrO 1 MCHXIYHOIO 3I0POB’S, € HEOOXITHOIO
3alOpyKOI0 TOTO, IO BOHA Oyje 34aTHA HE TUIBKH pPeajli3oBYBaTH 1 BUTpadaTH CBIM TMOTCHINAN, aye i
HaKOMMMYyBaTH HOTO 1 BTUTIOBATH y IOBIOTPUBAIMX 1 €PEKTUBHHX MpoekTax. HaTomicTs mpekapiat
30CepeHKCHUIN Ha MOTpedax TUIbKH JTHSA ChOTOIHIIIHBOIO.

Pone Mool y mOMIMpPEHHi SBUILA MPEKAPHOCTI B CyYaCHOMY COLIiyMi Ba)XXKO MEPEOLIHUTH, OCKIIBKU
caMe BOHA € B&XJMBHM HOCIEM CYCHUIBHO-BUPOOHMYHMX TMPAKTHK, CTa€ HA YOI TI00aJBHOTO Mpolecy
BUPOOHUITBA CYCHIJIbHUX ONar SK €KOHOMIYHO aKTHWBHAa coliadbHO-Iemorpadiuna rpymna. Bim Toro,
HACKUJTbKA KOM(OPTHO MOYyBaTUME ce0e MOJIOJb Y CUCTEMIi CYCHIIbHO-BUPOOHUYUX BIAHOCHH, HACKUTBKH
3aJy4eHOI0 BOHa Oyne y cTaOinbHI TPYyAOBI Ta BUPOOHWYI MPAaKTHKH, 3aIEKHUTh PE3yNbTaT MOJAIBLIOrO
€KOHOMIYHOT'O TPOTPECY 1 coiadbHUX CTPATErid PO3BUTKY.

[Ipekapu3oBaHa MOJIOAb 3a3HA€ Ha cOO1 BIUIMBY Takoro )eHOMEHY, SIK THYYKICTh B OpraHizaii cBO€i
TPYAOBOI AiSUTHHOCTI. 3TiIHO TYMKH HIMEIBKOTO Aociigauka Y. FOprenca, THyYKiCTh Y CHCTEMI TPYIOBHUX
MIpEKapHUX MPAKTHK Ma€ HACTYyHHI Tpu BuMipu: 1) [HydKicTh y po3yMiHHI poOodoro JHs (ITOZOBKCHHS,
CKOPOYEHS, yPUBUYACTICT TOIIO); 2) I HYUKICTh y pO3yMiHHI «TPYASIIOTO», V TISIILHOCTI SKOTO 3MIHIOETHCS
CIIBBIAHOMIEHHS  «BUKOHABYMX), «KEpIBHHUX»,  «TBOPUHMX» Ta  «HETBOpYUX»  (PYTUHHUX)
(hyHKITIH,3MIHIOETBCS THIT B3aEMOBITHOCHH 3 pOOOTONABIIEM, V SIKUX «BUMHBAIOTHCSY MIPOMIKHI JIAHKH» Ta
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«TmepenaBanbHi JaHKW»; 3) [HYyUKICTh Y PO3YMIHHI MIOHATTS «ITiAIPHEMCTBOY, SIKE€ BXKKO 1MeHTH(DIKYBaTH Ta
«JTOKaJIi3yBaTH», OCKUTEKH HOro po6odi MicIsl MOXYTh OyTH Oyab-ne (ayTCOPCHHT, iHCOPCHHT, O(DIIOPHHT,
0CcoOIMBOCTI oOpranizailii poOOTH TpaHCHAIMIOHATLHUX Kopmoparliid) [5]. Takum dYWHOM, THYYKICTH ¥y
pO3yMiHHI poO0YOT0 AHS, 3 SKOIO CTHKAIOTHCS MOJIOJI NMPEKapHU30BaHI MPAIiBHUKH, SBISIE COOOI0 OIHY i3
rpaHel mpobieMn HeCTaOTBPHOCTI Ta HEBH3HAYEHOCTI, KA IMOCTAE TEpe]T MOJIOIAM ITPEKapiaToM.

lait CreHmiHT 3a3Hadae, IO €IUHUN IIIHHANA pecypc NpekapiaTy, SKHA BiH TIPOJAE CBOEMY
poboTozaBIto, - 1e #Woro vac. [Ipu BiguyKeHHI Bij pOOITHHKIB 3acO0IB BHPOOHHIITBA, SKI HaJeKaTh
poboToaaBIo, TOOTO YTpUMyBady KamiTally, 4Yac 3aJHIIAEThCS TOBAPOM, SIKUM TMIpeKapiaT MOXKe
3aMporOHYyBaTH 3a OTpUMaHHs 3apoliTHoi miatw [3, ¢.162]. Y Toiil ke vac poboTomaBels 3a MpeKapHOi
CHCTEMH Mpali MpoIarye iel0 THy4KocTi poOOYoro yacy, TOOTO MiJUIaliTyBaHHS WOTO Mif MOIMUT, KU
JTUKTY€ TIOOANBHUN CBITOBHI PHHOK. 3BiJICH BUHHKAE TaKud (PEHOMEH: pecypc, SKUil Jie-Fope HaJICKHUTh
MpeKapHOMY TpalliBHUKOBI, Je-(pakTo HOMy HE HaJEXHTb; BiH 3MYLICHHH MOCTIMHO MiJAIITOBYBAaTH HOTO
i MoTpeOH HIIMX JIOJICH YM yCTaHOB, 0OMEXYIOUM MM HE TUTBKU CBil pecypc mpaili, ajie i IepcreKTuBU
CBOT'O PEATLHOTO KHUTTSL.

Skmo B iHTyCTpiallbHy €MOXy IMpaIliBHUK 3HAXOAWBCS Ha PoOOYIOMY MicCIli (DiKCOBAHUH ITPOMI’KOK
gacy BHACIIIOK TOTO, IO 3aCO0M BUPOOHUIITBA — 3aBOMIN, (haOpHUKH, IIPOMHUCIIOB] YCTAaHOBU — IIPAITIOBAN 3a
Y9iTKO BHW3HAYCHUM TpadikoM, TO B TOCTIHAYCTpiaIbHY €IMOXy TOJOBHHUM 3acO00M BHPOOHHWIITBA €
KOMIT'IOTep 1 JOCTYyH A0 BCECBITHBOI iH(OpMaIliiHOI Mepexi I[HTepHeT, MmO MO03BOJIAE TPAIliBHUKOBI
BHKOHYBATH pOOOTY MPAKTHUIHO Y OYIb-sIKUN "ac 1 y Oymb-sskoMy micti. Llei dhakt poOuts itoro paxTuaHO
«TIPUB’SI3aHUM» IO BUKOHYBAHOI pOOOTH, sSIKa YacTO 3aJICKUTh BiJl 3alUTy i BUMOT poboroxasi [1, c. 81].
Bracmimok Toro, mo BHMOTH, SIKI CTaBJIATHCS IMEpel] IMPAiBHAKOM, 3a MPEeKapHOi MOJENi Ipalli € HeUiTKO
MIPOTIMICAaHNMH 1 HEBU3HAUYCHUMH (THYYKICTh B TIOHSTTI «IpAaIliBHUK» 3a HOprencom), poOoTomaBelb MOXKe
BHMaraTH BiJl CBOTO IIEpCOHAITY OTIEPaTUBHOCTI HE TIILKU B 00roBopeHHi poOouuii yac, ajue i HCHOPMOBAHO,
OpU IbOMY MOSCHIOE L€ THM, IO POOITHUKM MYCSTh MOCTIHHO MOBOAMTH U aAMiHICTpamii CBOIO
MOTHBOBAHICTh 1 3aB3STICTh Y BUKOHAHHI pOOOTH; B 1HAKIIIOMY BUIAJKYy HETJIACHO BOHH CTAlOTh HEPIINMH
KaHJUJaTaMd Ha 3BUILHEHHS 32 MOXJIMBUX HECTIPUSATIMBUX i (ipMu o0ctaBuH. HewiTki BUMOTH 0
BUKOHYBaHOi po0OOTH, THYHYKICTb y TpPYyIOBOMY dYaci, HEOOXigHICTh TOCTIHHO mepeydyBaTHCA 1 4YacTo
3arepevyBaTH CBill MONepeJHbO HAOYTHI JOCBiA POOIIATE MOJIOLY JIIOJUHY 3aJIEKHOIO BiJl 0OCTaBHH, Ha SIKi
BOHA HE 3]laTHA BILTUHYTH CaMOCTIHHO |8, c. 79].

HeBrmmHHO 3MIHIOETBCS CTHIIb JKHATTS MOJOMOI JIOJUHH, fKa OIWHSAETHCS B YMOBaxX ITOCTIHHOT
HeBHU3HadYeHOCTI. [lo-mepine, BOHA 3BUKA€E 0 TOTO, IO BIACHUH Yac sSIK JIIOJCHKUI pecypc i He HAIEKUTH, a
HUM MOXXE PO3MOpsA/KaThca poOOTOAaBelh Ha BIAacHUM poscyn. Ilo-mpyre, HEMOXIMBAM CTa€ HE TIIBKH
TJIaHYBaHHS KUTTS K ITUTICHOI TTIEPCIEKTHUBH 1 CBOEPITHOTO OCOOMCTOTO MPOEKTY, aje W BUIIJICHHS Yacy Ha
0COOHMCTICHI KOHTaKTH, SK-TO BITHOCHHHU 3 0cOo0aMM TPOTHJICKHOI CTaTi, CIMEHHI 3B’S3KH, CHUIKYBaHHS 3
IpYy3sIMH Ta 3HAHOMHMH TOIO. BHAcHimok Opaky dYacy Ha TIOBHOIIIHHE CITUIKYBaHHS 1 HaJlaroJDKEHHS
COTIJTBHAX 3B’SI3KIB MOJIO/IA JIIOINHA TIOCTYIIOBO OMUHSAETHCS B 130JIA11iT 200 ii CITITKYBaHHS 3 OTOUYIOUUMHU
cTae (hparMeHTAILHUM 1 CyTO ()OpMaNbHUM, TaKUM, sIKE He 3a0e3nedye norpedy B emnarii Ta BCTAaHOBJIEHHI
TICHOT IPOAYKTHUBHOI B3a€MOJIII.

Bpak BiapbHOrO 4yacy Ha BiATBOPEHHS COILaIbHO-MOOYTOBHX 1 KOMYHIKAIIIHHHUX MPAKTHK MOPOIKYE
Take SABHIIEC Y BUPOOHHYOMY KOJIEKTHUBI, SIK coLialbHa atoMisamis. ColiaasHa aToMi3allisd — I€ BiAUY:KeHHS
IHJUBiZA BiJl KOJEKTUBY, HOT0 HEMOXIIMBICTh 1IEHTU(IKYBaTH ceOe 3 JaHOI CIUIBHICTIO, IO MO30aBJIse
HOT0 TMOYYTTS CONIMApHOCTI 3 JAHUM KOJCKTHBOM. BimuykeHi OIMH BiJ OJHOTO IMPEKapHi NpalliBHUKH
BTpayYaroTh HABUYKHU B3a€MOIii OJIUH 3 OJHHUM HE JIUIIC B TPOIIECi BUKOHAHHS (POPMAIIEHUX 3aBlIaHb, alic 1 3
METOIO 3aXUCTY CBOIX MpaB nepea podoToaasiieM. Taka MpakTHKa, K (GOpMYBaHHS HE3aISKHUX POQCITIIOK
MpEeKapHUX MPAIiBHUKIB CTa€ MPAKTHYHO HEMOXIIMBOIO 32 YMOB allaTUYHOTO iX CTAaBIEHHS OIWH 0 OJHOTO
SIK 10 ocobucrocTeit [2, ¢. 105 - 106].

Y cBoIO Uepry coriagbHa aToMi3allisl MPeKapHuX MPaIliBHUKIB HE TITLKH YHEMOKITHBITIOE (POPMYBaHHS
OpraHiB 3aXHCTy iX MpaB Ta COIliaJILHUX rapaHTiii mepex poboTomaBIeM, ajie 1 MPUXOBYE B cOO1 JATCHTHY
TICUXOJIOTIUHY 3arpo3y. OCKUIBKH MiKOCOOMCTICHE CIUJIKYBaHHS — 0a3oBa MmoTpeba colianizoBaHOl
0CcoOHCTOCTI, TTPH ii HE3aTOBOJICHHSI 800 YaCTKOBOMY 3aJI0BOJICHHI 1HAMBIA MOKE 3a3HABATH TICHXOJIOTITHOL
¢pycrpauii. JJoBrorpuBanuii ctan ¢pycrpauii MoXe MOPOAXKYBaTH ACIPECUBHI Ta CyOAelpecuBHi CTaHH,
MPU3BOANUTH A0 MOCTIHHOIO BiTUYTTiI MPUTHIYEHOCTI, HEMOTPiOHOCTI, mMpupedeHocTi Towo. HezagoBonewi,
¢pycTpoBaHi comianbHi MOTPeOM MOXKYTb MPHU3BOAWTH 10 PI3HOMAHITHHX ICUXIYHHX PO3JaliB, TAKHX,
HaTpHUKIA], IK HEBPOTUYHI CTaHU, CYIIMIAIbHI HAMIpH, SIKI MOJIEKYTH BTUTIOIOTHCS Y MKHUTTA.

SIcKkpaBUM MPHUKIIAIOM MOXKE CIIyTyBaTH POOOTa MOJIOJIUX KUTAUIIIB Ha 3aB0aX (ipM, 110 3aiMarOThCs
AyTCOPCUHTOBUM 3a0e3MeUeHHAM BEIUKUX TexHonoriunux xopmopaiiii (Foxconn, MSI, Vancelnfo ADR
(NYSE: VIT), HiSoft ADR (Nasdaq: HSFT)Ta in.). Tak, Moioai poOiTHUKH 3MYIIEH] nparoBaTy mo 10 — 12
FOJUH Ha IeHb, IX poOOYHIl THXKIEHb MOXKE TPUBATH O€3 BUXITHUX AHIB, MPALIOBATH HEOOXIIHO CTATUYHO —
crogud abo cHad4yd, 0e3 MOXIMBOCTI 3pOoOMTH mepepBy (HampuKian, y Lexax 30dupaHHA
BHCOKOTEXHOJIOTIUHOT TpoxAykii). [IpalliBHUKK >KMBYTh B AQHTHCAHITAPHUX TYPTOXKWUTKAX, € B OIHIN
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KIMHATI MOXYTb OYTH PO3MIIIEH] O 8 YOJIOBIK, TEPUTOPIS TEXHOIOIICY OrOPOIKEHA 3aII3HOI0 CITKOIO, 1
pOOITHHKM 3MYIIEHI OTPUMYBATH JO3BII BIJ OXOPOHHU UIS TOro, o0 BHUIXaTH 3a MeXl MicTeuka. Beil 1
3aX0M CIPHSIOTH MIBHAKOMY BUCHAaKEHHIO JTIOACHKUX PECYPCIB, K (PI3UUHUX, TaK 1 IICUXOJIOTTYHHUX, IIPOTE
pobOoTonaBIll HE 3aIiKaBIEH] Yy TOMY, MO0 IOJIMIIYBATH YMOBH IIpalll JISI MOJOAUX JIFOAEH: BOHHM 3HAIOTH,
10 3aMICTh BHCHAKEHHMX MOJOIWX POOITHHKIB HA 3MIHY IPHHJIE JIaBa HOBUX, «CBIKHUX)», 3aIiKaBICHUX Y
TOMY, IIIO0 MIPAITIOBATH HA BEJIMKI TpaHCHAITIOHAIBHI Kopropaitii [6; 7].

Takuii miaxig 10 MoJIOAI HeOe3lMeuHui THUM, IO BiIOyBa€ThbCs AcBaibBallid il AKOCTEH, ITOTEHIIAIY,
3410HOCTEH Ta HABUYOK; JIOJCHKUN KaIliTal MOJOMI CIPHHMAETHCS SIK BTOPUHHHE pecypc, SKUK 3aBiKIU
MO’KHA BIJHOBHTH €KCTEHCHBHHMM IIUISXOM, TOOTO 3a MOIMOMOIOI) 3aMiHHM BigpOOJECHOI0 «IIOACHKOIO
Matepiany» iHmuM. IIpuraideHi HeCIpUITIMBUMHE YMOBAMHM IIpalll Ta 3HYIIAHHSIM HAJ CBOEI TIOICHKOIO
TIIHICTIO, MOJIOAI KUTAMI BIIAJAOTh Yy AEMPECUBHI Ta CYOIEIPECUBHI CTaHU, MAIOTh CYILIMAAIbHI HAMIpH,
SKI Y JEAKUX BHUIIaJKaxX peanizoByioThb. Tak, 3 2010 mo 2013 pp. Ha KUTalWCBKHUX (ipMaxX IMEepiOgUYHO
BifOyBaroaucs MacoBi caMOryOCTBa MOJOAUX POOITHUKIB, SIKI Y TaKMil CHOCIO XOTLIM MPHUBEPHYTH yBaru
CBITOBOI CIIILHOTH A0 HMIIIBHOI TPYMOBOI eKCIIIyaTallii y cydacHOMY coiiyMi. ITicis Takux MOKa30BHX
aKIii, IiHa SIKUM — JKATTSA PEaIbHUX JIOAEH, KEPIBHUIITBO KaMIAHINA IEII0 MIJABHIIMIO 3apOoOIiTHY ILIATY
MpaliBHUKaM, ajle HATOMICTh CKAaCyBaJIO 1 TaK HEBEJMKHI COLIaJIbHUM IAKeT, IK-TO OE3KOIITOBHI 0014 Ta
KIMHATH BIAIIOYMHKY IS iepcoHany [7].

Buieonucanunii npukiiag ekcruryaraii poOITHHKIB € KPUUYIIUM 3pa3koM Oe3KapHOCTI poOOTONaBIIIB,
SIKI BUKOPUCTOBYIOTh IIPEKApHMI TPV, NPOTE HABITh Y HE TAKUK KOPCTKUX (hOpMax HEXTYyBaHHS IIPABOM
poOiTHMKAa Ha BUILHHH dYac HasBHE y Oaratbox ¢ipmax Ta ycraHoBax. Llei ¢deHOMEH MOKe MaTh
HaWpi3HOMAaHITHIII GOPMH: TaK, MPALIBHUKIB pOOOTOHAABELL MOYKE «ITONPOXATH» BUHTH Y JOJATKOBY 3MIHY
Ha «JI00pOBUILHHMXY 3acajax, CaMOBUILHO CKOPOTHTH KUIBKICTh JHIB Ha BIANYCTKY Ta BUXIJIHUX AHIB, JaTH
POOITHHUKOBI «JIOMAIIIHE 3aBIAHHS», AK€ BiH OyJe BUKOHYBATH HEHOPMOBAHO, Y BIILHMK Bif podoTH yac |3,
c. 127]. Takoxx MOUIUPEHOIO € MPAKTHKA, KOJIM MPAI[iBHUK 32 BUMOTOI POOOTOABIS IOBUHEH MPHUXOIUTH
Ha poOOTYy paHille, HIK HOYHMHAECTLCA HOro (hiKCOBaHHMII poOOYMI A€Hb. 3a3BHYal PI3HUL Yy XBHWIHHAX €
HEBEJIMKO0, Ha MepIui morisa (Hanpuknan, 15 — 20 XBuiwH), ane y pe3yabTari el 4ac CKIalaeThCsl Y
HEOIlIauyBaHi po0oui IHi, SIKi poOOTOAaBELh HE KOMIIEHCYE.

Oco0MBO Takol ekcIulyaTalil 3a3HaloTh MOJIOAL JIFOOM, 1 Hel (akT MOKHA IMOSCHUTH CBOEPIIHOIO
JUCKPUMIHAIIEIO 32 BIKOBOIO O3HAKOI. Tak, B Cy4aCHOMY COIL[iyMi Ma€ MICILE CTEPEOTUIl CHPHHHSATTS
MOJIOJIOI JIFOJUHM, SIK TaKOi, 110 3aBKI1 CIIOBHEHA CHJI, €HEPIil, Ma€ HEBIIMHHO IIPALIOBATH 1 HE KaJIITHCA Ha
3aBaHTaKEHICTh, BCTUTaTH OyTHM YCIOOM 1 peaai3oBYyBaTHUCS Y HaWPI3HOMaHITHINX cdepax HisIBHOCTI,
«OCKUIBKH BOHA Moiona» [4]. Oco0anBO Take CIPUHHSTTS MOJIOAI XapaKTeEPHE IS JTIOAEH MOXUIIOrO BIKY,
SIK1 TIOPIBHIOIOTH CBOT MOJIOZ] POKH 1 CIIOCIO JKUTTS Cy4acHOI MOJIOI, aji€ IIPH [ILOMY HE 3BEPTAIOTh YBarv Ha
Te, 110 YMOBH, B SIKHMX JKMBE 1 IIpalllO€ CydacHa MOJIOJA JIOAWHA, IY)KE€ 3MIHWIKMCSA: Y HUX HEMae MicIld
BHU3HAYEHOCTI, CTAOUILHOCTI Ta COLIAJbHAM TapaHTIsIM, SKI I03BOJIIIOTH IUIAHYBATH XKHUTTS, 3aXHUINAIOTH
MpaliBHUKA BlJ MOKJIMBUX PU3MKIB, HE JOIIYCKAIOTh Y MOT0 CBIOMICTh CTPECOBUX (DAKTOPIB, AKI IMOPOKYE
c000I0 MEepMaHEHTHA HECTAOUIBHICTE. Y TOM K€ Yac MOJOAA JIIOAUHA BCE K TAKA Mae€ OOMEXEHHS CBOIX
(hI3UYHUX 1 MICUXIYHMX CHJI, OCKIIBEKH OYIb-IKHI peCype, Y TOMY YHUCHI TIOACHKUI, HE € HECKIHUCHHUM, ajie
B cUTYyaLii ImpekapHol IIpall BOHa HE Ma€ BUILHOIO Yacy IS iX BIATBOPEHHS, peKpeallii, IJ1d BIIHOBICHHS
CBOr0 JIIOACHKOro KamTany [8, ¢. 82 - 83]. Yca cuctema mpekapHOI mpalli HajlalIToBaHa y OUIBIIOCTI CBOIK
HE Ha 1HTCHCHUBHUM, a HA €KCTCHCUBHHUI XapaKTep MOMOBHEHHS JIIO ICBKUX PECYPCiB, TOOTO KOJIU IIpalliBHUK
CTa€ E€KOHOMIYHO Hee(EeKTUBHUM (3aXBOPIB, BTOMHUBCS, THMYACOBO CTaB HEIMpaLE3JaTHHUM), CHUCTEMa,
noOyaoBaHa Ha MPUHIMIAX KOHKYPEHII Ta PHHKOBOI EKOHOMIKM, HAJAIITOBAHA HA IIOHIYK HOBOI'O
MpaiiBHUKA, aHK Ha BIIHOBJIEHHI IIPane€34aTHOCT] HOro rmonepeaHnka. TakuM YUHOM, MOJIOANHA IIPEKApHUN
MIPaIliBHUK 1T030YBa€THCS IIpaBa Ha XBOPOOY UM HEMPOAYKTHBHHUI CTaH, BiH HE Ma€ MpaBa BTOMIIFOBATUCS 1
HE Mac IpaBa BUMaraTH 4acy Ha BIJHOBJIEHHS CBOIX CHII.

OTxe, 3BIICH BHUILIMBAE, 110, IIPEKAPHA CUCTEMA IIpalll M0 BIJHOIIEHHIO 0 MPAlliBHUKIB IIPEACTABIISIE
co00I0 CBOEPIAHUI KOHBEEP IIIOACHLKAX PECYPCIB, COCYOM 3 SKHMH BIDKMMAIOTH 1 3aMIHIOIOTH I1HIIHMH,
HOBHMMH 1 HAIlOBHEHUMH. | HYUYKICTE poOOUYOro 4acy 1 MpUxoBaHa E€KCIIIyaTallis IbOr0 JIOACHKOTO PECYPCY
CTalOTh OJHMM 3 YMOBHHX «CITYCKOBHMX IadyKiB» TaKOIr'0 IIPOLIECY, OCKUIBKM POOMTE IIPEKAPHOT0 IIpalliBHUKA
HECIPOMOKHHM IUTAHYBATU CBOE JKUTTS 1 PO3MOPAIKATUCS CBOIM TIOACHKHUM KamiTanoM. HeMokInBoio crae
1 BIJHOBJEHHS LBOTO KaIMTaly, OCKUIBKM BiIbHUKH BiJ pOOOTH YacC, KIILKICTH SKOTO € OOMEXKEHOIO,
CIPSMOBY€ETHCSL 3AEOLNBIIOr0 HAa BHUKOHAHHS HEHOPMOBAHUX 3aBJaHb Ta o000B’s3kiB. [Ipu 1HBOMY
BiIOyBaeThLCS AEIHAMBIAyaII3al(id OpalliBHAKA, BIH COIPUMUMAETHCA SIK 31ar0 KEHa YM HE3JIaroHKeHa MalllrHa
JUIA BUKOHAHHS JOPYY€EHb, TOM (haKT, 10 BIH € OCOOMCTICTIO 3 BIIACHUMH ITOTPeOaMH 1 IHTEpecaMu, IIpeKapHa
cucteMa mpari He Oepe mo yBaru. OcoOIHMBO TOCTPO L MpoOiieMa 3adilmae MOJOAUX IMpeKapiiB, sKi
CIIPSMOBYIOTE CBOI PECYpPCH HE Ha BJIACHHUM PO3BUTOK, IMOTIHOJIEHHS 1 BIOCKOHAJNEHHS 3HAHBL, MOOYIOBY
Kap’epu (BepTHKaJIbHA coliajJbHa MOOLIBHICTH), a BHKOHYIOTH HEHOPMOBAaHI 3aBIaHHSI pPOOOTOHABLS 1
0OMEXYIOTBCSI IIEPCIIEKTUBOIO OYTH IIEPEBEACHUM HA 1JEHTHYHY IT0CAAy UM 3 4acOM OYTH 3BUILHEHHM, a
MOTIM TIIyKaTH €KBIBAJICHTHE 3a COIMAJBHUM CTAaTycOM Micile poOoTh (TOpHU30HTalIbHA COIliajbHA
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MOOUIBHICTE). TakuM YMHOM, MOJIOI JIFOIM, K1 MArOTh 3410HOCTI 1 TaIaHTH, OOMEXKYIOTh CBIH JFOACHKHUI
TTOTEHITiaN, i CYCHUIBCTBO BTpAaYae CBOIO TBOPUY, MPOAYKTHBHY Ta iHHOBAIIHHY CHITY, SIKa TIOKJIHKaHA BECTH
HOTO BIIEPE, 1O HOBUX 3aBJaHb 1 HOBUX 17€aJIiB.

Tomy mpoOieMa IpaBoOBOI 3aXUIIEHOCTI MOJIOAMX IIPEKApIiB, IX rapaHTOBAHUX TPYIOBUX IIPaB, B TOMY
quCil mpaBa Ha (piKcOBaHUM poOOYMH Yac 1 BUIBHHUH 4Yac [UIS BIIHOBJIEHHS JTIOACHKHX PECYPCIB, IIOCTAC HE
TIIBKHM SIK IPOOJIEMa 3aXHCTy IMEBHOI'O COLIAIBLHO-ZEMOrpadiyHOro mpomapkKy 1 crabumsarii coriaabHo-
mpaBoBoi cucrteMmu. g mpobiema mocrae 1 SIK IHTAaHHS TOTO, HACKIIBLKH IIPOTPECHBHUM Oyae CydacHUM
COILIIYM JUTsl TOTO, TI00 MoOaYnTH: 301THEHHS PEaTi30BaHOTO TBOPUYOTO MOTEHITIATYy MOJIO/i, 3aMKHEHHS 11 y
paMKax 3aBJaHb 0OaHAJILHOTO BIDKMBAaHHS 000B’I3KOBO MPU3BE/IE 10 CTArHAIIl PO3BUTKY CYCIILIBCTBA.
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IIpexkapu3oBaHHAsA MOJIO/IEKb U PABO CBOOOJHOI0 BpeMeHH: TMOKuil rpadpuk
PadoOTHI M CKPBITAs IKCILTyaTALHSs
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AnHoTamusi: B cratke paccmaTpuBaroTcs TpoOSieMbl (DOPMUPOBAHUS HOBOW COIUAIBHON TPYNIBI —
MpeKapara — 4YiIeHBl KOTOPOro MPHUHUMAIOT ydacTHe B He(OpPMANbHBIX MPAaKTHKaxX TpyJda B KOHTEKCTE
mpobsieMsl  Oe3omacHOCTH. [IpeKkapHOCTh CTaNKMBAeTCS C MHOTOYHCICHHBIMH HapyIICHUSMH TPYIOBBIX
MpaB, W HapyUICHWs TIpaBa CBOOOJHOTO BPEMEHU SBISIFOTCS OIHHM W3 CKPBITBIX AacCIEKTOB TaKOM
skcrutyataiud. OTCyTCTBHE CBOOOJHOTO BpPEMEHH, T€HEPUPYEMOE CHUCTEMOH THOKOTO pachpeaeieHus
pabodero BpeMEHHW, CHIDKEHHWE WHAMBHIYAIbHBIX J>KM3HEHHBIX CTpAaTerHil, MPUBOIWUT K COIUAIBHOMN
aTOMU3ALMU JUYHOCTH, HE MO3BOJIAS IUIAHUPOBATh CBOIO JKM3Hb B KAaU€CTBE MHAMBHUAYAJIbHOTO MPOEKTA.
I'oBops 0 BIMSHMM Ha TNCHXOJOTMYECKOE COCTOSHHE JMYHOCTH, MBI MOXKEM 3aMETHTh, YTO OTCYTCTBHE
CcBOOOJHOTO BpEMEHH MOKET NMPUBECTH K alaTHH, ENPECCHH, HEBPO3aM, CYWIUAAIHHBIM HaMEPEHHSM.
PaccmaTpuBaercs mpobiema HapylleHHsI TPYIOBBIX IIPaB MOJOIBIX PaOOTHUKOB, KOTOPbIE MPUHAIEKAT K
MpEKapu30BaHHON MoJonexu. HemocTaTtok BpeMeHU NIl caMOpa3BUTHS K3-3a CKPBITOM 3KCILTyaTallud Ha
pabodyeM MecTe JWIIAET MOJIOAEKH BO3MOXKHOCTH IS CaMOpEaHM3aliid W, CIeAOBaTENbHO, MPUBOAHUT K
HETaTUBHBIM SIBIIICHUSM B OOIIIECTBE B IIETIOM.

KiroueBblie cjioBa: MOJOAEKb, PEKapuar, MPEeKapHOCTb, CKPBITAs SKCIUTyaTalus, THOKUi rpaduk padoTHl,
paBo cBOOOIHOTO BPEMEHH, CTPATETUsl )KU3HH, 00pa3 KHU3HH.
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Summary: The article deals with examination of origin, subject matter and content of jurisprudence, clarification of
general and specific peculiarities of its evolution, and logic of formation process of law science. During the
investigation jurisprudence has been characterized by the authors as one of the main components of society spiritual
culture that always reflected the processes of public consciousness, so long as its formation took place under the
influence of philosophy, ethics, political ideology and other humanities, such as logic, philology, history etc. Nowadays
jurisprudence is rather branched and differentiated system of scientific knowledge, kinds and forms of scientific
activities. Being not only theoretical and conceptual, but also practical and applied science, jurisprudence is a rational
theory system on law and activity, directed at obtaining of this knowledge and servicing of certain practical
requirements of legal life at present.
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YckiamHeHHS Ta IOWHAMI3M JIep’KaBHO-TIPABOBUX IIPOIECIB 3YMOBIIOIOTH TOTPEOy y MOCTIHOMY
pO3MIISINI TUTaHb FOPUCIIPYIEHINT, MO0 JO03BOJISIE O0’€KTUBHO CIPHUIMATH BCE PI3HOMAHITTS IIPABOBOL
peanbHOCTI. BpaxoByrouu Te, 1110 JepsKaBa i paBO PO3BUBAIOTHCS BiIMOBITHO PO3BUTKY KOKHOI LMBiNi3aLii,
3 BUKOPUCTAHHSM B Till UM 1HIIIM Mipi JOCATHEHb MHHYJIOTO, HEOOX1THUM € 3BEpHEHHS JI0 icTOpii eBOIOLi]
FOpUCTIpYyIeHITii. AK€ BUBUCHHS ITLOTO MUTAHHS BIAIrpace 3HAYHY POJb B MPOIIECI Mi3HAHHS TIpaBa, CIIPHUSIE
OUTbII TTMOOKOMY 3’SICYBaHHIO ICTOPHYHUX OCHOB IIpaBa, MEXaHi3My Horo QgopmyBaHHs, (yHKIIOHYBaHHS
Ta PO3BUTKY. Pa3oM 3 TUM BakJMBe 3HaYCHHS Ma€ TOTJISA Ha IOPUCTIPYACHLIIO SIK HA CKJIaJ0BY YaCTHHY
JyXOBHOT KYJIBTYpPH CyCHIIBCTBA, MOCTIKEHHS ii iCTOPii B KOHTEKCTI CBITOBOT'O KYJILTYPHOTO TIPOIIECY, IO
B CBOIO Yepry, BiZOMBa€e 3aKOHOMIPHOCTI 1 B caMiii Ii¥ JyXOBHI¥M KyJlbTypi, 1 B I €BOJIIOLI, SIKI HE BUIUMI 3
IHIITUX TOYOK 30DY.

Hespaxaroun Ha Te, mo mnpobieMaMH PO3BUTKY FOPHUCIPYACHINI B PI3HI €MOXH 3alMaivcs
MIPEACTAaBHUKH SK ICTOPHYHOI, TaK 1 TCOPETUIHOI HAYKH, a iX pO3pPOOKH CTaM HAyKOBUM OPIEHTHPOM Ta
METOAOJIOTIYHOI0 OCHOBOIO Ui PO3YMIHHS NPOLIECiB BUHUKHEHHS Ta (YHKLIOHYBaHHS Jep)KaBU 1 Mpasa,
MaJIONOCTI/KEHUMH  3alUIIAIOThCA  3arajibHi  acleKTH [JaHol TEeMH, 30KpeMa, IHTaHHS [OHATTS
FOPUCTIPYICHITI{, HOTO 3MiH B MPOIIECi €BOIIOMI1, a TAKOX MUTAHHS B3a€EMO3B’ 13Ky IOPUCTIPYACHINI] 3 THIITIMH
CKJIaJJOBUMH TyXOBHOI KyJbTYpH CYCIJIBCTBA.

Crizx HaroJOCUTH, IO BUBUEHHIO 3a3HAYCHOI TEMAaTUKU OCTAHHIM YacOM He MPHUIUIAETHCS JOCTATHBOT
yBard, IO CTBOPIOE BIAIOBIMHI TMPOTAJTUHHA B CHCTEMI IOPHIMYHOI HAYKH Ta TOTpedye akTyamizarii
MMi3HABAJILHOI JiSUTFHOCTI 3 METOI0 BIOCKOHAJICHHS Cy9acHOTO IMPAaBOPO3YMIHHS IUISIXOM PO3TIISAIY PI3HHX
MiAXOIB O BH3HAYCHHS MOHSTTA IOPUCHIPYICHLII, a TAKOXK CYTHOCTI iCTOpUYHOro mpouecy (HopMyBaHHS
3MICTY JJaHOTO SIBHIIIA.

Ha crporomui ocoOnuBuii iHTEpeC MNPEACTABIAIOTh NUTAHHS TIOXO/KEHHS, CYTHOCTI Ta 3MICTY
IOPUCTIPY/ICHIIIT, 3arajibHi Ta CHEIMQiyHi OCOONMBOCTI Ii €BOJIONIi, a TakoX 3’SCYyBaHHS HAa OCHOBI
icTOprYHMX (PaKTiB JIOTIKM MPOLECY CTAHOBICHHS IOPHOUYHOI HAYKH, IO i CKIagae Tepeslik OCHOBHHX
3aBJIaHb 3alPOMTOHOBAHOTO HAYKOBOTO JTOCIIKEHHSI.

Tepmin «opucnpyaeHtis» (Bif mat. jurisprudentia — 3HaHHs mpaBa) BUHUK y CtapomaBHboMy Pumi
HanpukiHii [V — na nowartky Il cronitra go H.e. [1, c. 3], mpoTe siBUILE, sIKE BiH MO3HAYAE, 3aPOAUIIOCS Ha
CrapomaBaproMy Cxogli 3aI0Bro 10 BHHHKHEHHS PUMCBHKOI AeprkaBh, a HaWBUIIMKA PO3BHUTOK OTPHUMANIO B
€Bporii gepe3 6araTo CTONITH ITCIIS TOTO, SK PUM 31MIIIOB 3 iICTOPHYHOI CIICHU.

IOpucnpyzaenuis sk oxHa i3 HaWBaXIUBIIINX CKIAJOBUX AYXOBHOI KyJIbTYPU CYCIUIBCTBA 3aBXKIU
BifoOpakaja TpOLECH CYCHUIBHOI CBiOMOCTI, ajxe ii 3MicT OyB HAllOBHEHHI HE JHMIIE E€TUKOIO Ta
(dimocodiero, a ¥ 3a3HaBaB BIUIMBY IMOJITHYHOI 1I€0JIOTIi Ta 1HIIMX TyMaHITapHUX HayK, TaKUX SK JIOTiKa,
¢inosnoris, icropis tomo. TicHUI 3B’A30K IOpUCHpPYAEHIII 3 UMM CKJIaJOBHMHU TyXOBHOI KyJNbTypH OYB
HEOOXIZHOIO MEepeAyMOBOIO ii MOCTYHambHOrO po3BUTKY. [IpoTe XapakTep AaHOTo 3B’SI3Ky 3ajlexaB Bif
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PO3BUTKY LMBLII3AIIM, BiJ 3MiH, 110 BiZOyBaJKCs B Pe3yJIbTaTi Mepexoay OnHIi€l emoxu A0 iHmoi. Takox
CJIiJ] BpaXOBYBaTH, 110 HABITh B paMKaX OJHI€] emoxXu JUIst IOpHCIIPYyACHLIT OyAb-sK0i KpaiHU XapaKTEpPHOIO €
MeBHa crnernudika B TMOPIBHAHHI 3 IOPHUCTIPYACHINIEIO iHIMUX Kpaid. [linTBeppKeHHSIM IIHOTO € BHCHOBKH
BioMoro ¢paHIy3pkoro BueHoro P. JlaBuna moao HEMOXKIMBOCTI 3aCTOCYBAHHS JI0 1HIIUX KpaiH BIACHHUX
YSIBIICHB MPO i€papXito Pi3HUX JHKepel IMpasa, 00 Pi3HOMAHITHOCTI METO/IIB Ta JIOTIKH MipKyBaHb, 710 SIKUX
BIAIOTHCS IOPUCTH PI3HUX KpaiH MpH BUPOOIEHH]I HOPM IpaBa i AJisl pO3BUTKY IpaBa B wijiomy [2, c. 31].

IOpuctipynenmiss pisHMX NHMBLTI3AMIH — JaBHBOCXINHOI, AHTHYHOI, 3aXiJHOEBPONEHCHKOI Ta
CJIOB’SIHCBKOI — PI3HATHCS MiX c0o0010 IIe B Oinbwiii mipi. I pa3oM 3 THM po3BHBaIUCS BOHM HEI30JIbOBAHO
oxHa Bin oxHoi. [Toromxyrounchk 3 gymkoro H. KenpoBoi, cmig BkazaTH, 110 MpaBo KOKHOI HOBOI €TIOXU €
mabieM Ha IUIXY MPOTPecy, M0 BUMarae BUKOPHUCTAaHHS TOCSITHEHb MUHYJ0or0. Hemae oaHOI 3 icCHyt0unX
paHime i HUHI JII0OYUX TPABOBUX CHCTEM, SKi O TI€EI0 YW I1HIIOK MipOI0 HE BHUIPOOOBYBAIH BIUIUBY
MUHYJIOTO, Pi3HHLS MOKE MOJSraTH JIMIIE y TJMOWHI YW CTymeHi Takoro BIHMBY [3, c. 268]. daktu
CBIIYaTh, 10 IOPHUCIPYACHIIT OLIBIIOCTI HMBLII3ALIA (POPMYBAIUCh HA OCHOBI PHMMCBKOI FOPHCIPYICHIII.
AJpxe ocTaHHS OyJia IITKOJIOI0 BUXOBAaHHS PaIlioOHAIBHOTO MHUCIICHHS, KA Iepeara MpaBO3HABIIM Ha iitHII
1 TOCKOHAJIMH 1HCTpYMEHTapiil Al HayKoBO1 0OPOOKH MpaBa — YiTKy TEPMiHOJIOTiI0, IPaBOBI KOHCTPYKLII,
npuHOUnU kinacudikamii Ta cuctemMatu3anii npaBoBux HopM Tomo. Tak, II. BunorpamoB y cBoix mpamsx
BH3HAYAB, [0 MMPABO3HABCTBO PUMIISIH 3BEJIO JOKYITH 1 PaIliOHATi3yBaji0 BCIO MPAKTHYHY MYAPICTh MaBHBOI
FOPUCIIPYICHIN] 1 CTBOPMIJIO BUXOBHY CHIIY, SIKa TWBOBIDKHO BWIIpaBiaaja ceO¢ B IOPUANIHOMY JKHTTI BCIX
HapoiB HOBO1 €Bpormu [4, ¢. 17].

He Bimpi3HAmace y CBOEMY ICTOPHYHOMY PO3BHUTKY 1 HaIlla BITYM3HSHA IOPUCIIPYICHINS, SKa,
BOMparoud B cebe Ta mepepoOIoroun eeMeHTH opuctpyaeHiii CtapogaBaboro Pumy 1 BisauTii, kpain
3axigHoi €Bpomny, B CBOIO Yepry, BILUIMBaJa Ha CTAHOBJICHHS IOpUCHpYyIeHUI] iHIUX KpaiH. [Hakme i He
Morino Oyrtu. Ockinmbku, Oepyun 10 yBarm ciioBa . MopoinkiHa, HEOOXiHO 3a3HAYMTH, IO IS
MMOCTYNAIbHOTO PO3BUTKY Hapoay HEOoOXimHUM € ¢GOpMyBaHHS 3aKOHOAABCTBA HE JUIIE 3 KOPEHS
HaIllOHAJPHUX TEepeKa3iB i 3BMYAiB YW OJHOTO JpKEpeia, a HUISAXOM TOIJIMHAHHS PI3HOPIIHUX CTHXiH
30BHIIIHIX 3aKOHOAABCTB Ta MEPETBOPEHH: iX y BIACHY NMPHPOJY, MiIKOpEHHS iX cBOii BiacHii izmei [5, c.
224].

I Ha chOroOMHI MUBLTI3AMINHNKN MiAXIT € TOCUTh 3HAYUMHM JIJISI PO3BUTKY IOPHCTIPYACHINII, OCKITBKH
JI03BOJISIE€ BU3HATH MIPUPOTHUM PO3MAITTSl MPABOBUX KYJIbTYp i A€P>KaBHUX iHCTUTYTIB SIK MO3aiKy CBITY, IO
PO3BHBAETHCS, 30€perTH BIACHY VHIKAJIBbHICTh, BHKOPUCTOBYBATH JOCATHEHHS PI3HUX ITUBLTI3AIiM, BECTH 3
HUMH KyJBTYPHHAN JiaJIOT, 3HAXOAUTH CITIIBHI TPaBOBI PIIICHHS W OopraHi3alliiiai 3acobu ix 37iiCHEHHS TPH
B3aeMOJil 3 IHIIMMH TPaBOBUMH cHUCTeMaMH 1 jaepxkaBamu [0, c. 42]. Ilpm mpomy ciifi BpaxoByBaTH
MOJIOKEHHS 1HTEerpaTHBHOI Teopil ropucnpyaeHmii, 3anpomnoHoBaHoi Jl. XommoM, 3HaueHHs K01 HOJsIrae y
cripo0i TTOETHATH, «IHTETPYBATH» OKPEMi €JIEMEHTH Teopii NMPUPOTHOTO TpaBa, MO3UTHBI3MY, COIIaTBLHOT
LIKOJIM TpaBa, CTBOPUBLIM THM CAMUM HOBY IIKOJY, BiAMOBIAHY AyX0Bi yacy [7, c. 1124]. Baxnusum y wiit
Teopil BUAAETHCS PalliOHANBHUI PO3MIISA] PI3HUX TEOPid MpUPOAM MpaBa. Po3ainsaioun 3MicT OJHHX 13 IUX
Teopiil 1 BIMXWIISIOYH 1HIII, CITiJ] 1 y OCTaHHIX BOAYaTH T€ pallioHATbHE 3€pPHO, SKE TOTIOMAarae Kpaiie ysIBUTH
OCHOBHI O3HAaKW 1 SKOCTI TIpaBa. ToOTO, BpaxOBYIOUH CKJIATHICTH MIPUPOIN TIPaBa, BAXKIIMBHM € CTBOPEHHS
€IMHOTO YSBJICHHS PO HHOTO IUIIXOM CHHTE3Y HOPM, MPOIIECiB i IIIHHOCTEH MpaBa.

BiactuBuii po3BHTKY NMPaBOBOI KyJIbTYPH, IHTEPHAIIOHATI3M 3MYIITye Oa4WTH Yy BCECBITHIHM icTOpii
FOPUCIIPYICHITI] HE TTPOCTO CYMY iCTOPIH IOPUCTIPYACHITT OKpeMHX KpaiH, a 1 €JMHII eBOIOMIHHUI TpoIiec,
SKHH TiAMOPSAKOBY€ETHCS 3aralibHUM 3aKOHOMIPHOCTSIM, PO3KPHBAETHCSI Y BIIOBITHOCTI 3 IEBHOIO JIOT1KOIO
PO3BHUTKY. 7151 BUBUECHHS JaHUX 3aKOHOMIPHOCTEH, 3’ ICyBaHH: 3a3HaUEHOI JIOTIKM 0cOOIMBE 3HAUYCHHS Ma€
BH3HAYCHHS COIIAIBHUX (DYHKITIH, MTOHATTS 1 CYTHOCTI IOPUCIIPYICHINII, 0 3a3HABa 3MiH B 3aJIEKHOCTI
BiJI pO3BUTKY ITEBHOI ITUB1ITI3AITii.

Ha pannix eramax CBOro pO3BHTKY, KOJIM CYCHiJIbHI BiJJHOCHHU BpETYJIbOBYBAJIHCA HOPMaMH
HEIIMCAHOTO TIpaBa, IOPUCIIPYACHIIIS OyJia TICHO TIOB’sI3aHa 3 PEIiriero Ta Miosoriero, BTUTIOBAIACh Y PI3HUX
dbopmax GoNBKIOPY: MPHUCTIB’SAX, BipIiax, MiCHIX. B To¥ wyac ropucHpyAeHIlS HE BiIOKpEeMIIIOBaIacs Bill
IHIIMX CKJIAJOBUX EJIEMEHTIB OYXOBHOI KyJIBTypH Ta HE Oyina caMOCTIHHOI cdeporo J0ACHKOI AisIbHOCTI.
[Tpu npoMy BOHa BijirpaBaia BaKIMBY KyJIbTYypHY pOJib, CIyTyBalla HE JIMIIE PYLIiHHOIO CHJIOI0 PO3BUTKY
MPaBOBUX CHCTEM, a W 3aOBOJIBHIA 1HTEPECH HApOIy, €THOCY B IUJIOMY, CIpHsUIa 30€pPEKCHHIO HOTO
KyJBTYPHOI €THOCTI Ta CaMOOYTHOCTI.

[ToHATTS IOpPHCHPYACHLIl € BaKIMBUM Ta HEBII €MHUM €JIEMEHTOM MPaBOBOi KYJIbTYpU. AKe
FOPUCIIPYICHITISI HacaMIlepea BXOAUTh 0 CKJIaay MPaBOBOI KyJILTYpH 1 JIMIE depe3 Hel M0 CKiiamy OUThII
MICTKOTO CHCTEMHOTO YTBOPEHHS, 3BaHOTO TyXOBHOIO KyJIbTyporo. CBOEPITHOIO CTIOIYYHOIO JIAHKOIO, Yepe3
Ky BiIOyBaeTbcsl mepexin pisHuX imeit 31 chepu pemnirii, ¢inocodii, eTUKH Ta IHIIMX CKIAIOBUX YaCTHH
IYXOBHOI KyJIbTYpH Y chepy IOpUCIPYACHIIT, CIIYT'ye IPABOCBIIOMICTb.
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SKIo crpaBeIMBO Ha3BaTh (Giocodiro KBIHTECEHINEI CYCIUIBHOI CBIIOMOCTI, TO B Takil e Mipi
crpaBeIIMBO Ma€e OyTH 3aCTOCOBaHE lLie HaiMEeHyBaHHS 1 A0 opucnpyaeHuii. Ockiibky, BOMparoun B cede
TOHATTS, imei, KoHIemii, BHpoOJeHI B IHIMHUX cdepax TyXOBHOI KYJIBTYPH, IOPHUCIPYACHINS CTaBayia
KOHIICHTPOBAaHUM BHPA30M CYCIUIBHOI CBIJOMOCTI. A HAaKOMHUYYIOYH B 001 pi3HOMAHITHI AYXOBHI IIHHOCTI,
IOpHUCIIpyAeHLis BimoOpaxana ix B HopMax mpaBa. PasoM 3 TWM, B paMKax JyXOBHOI KYJBTypH BOHa
BHUKOHYBaJIa pOJIb MEXaHi3MYy, 3JaTHOTO BiATBOPIOBATH TEOPETUYHI i/1€1 Ta MPUHLIMIHN MPAKTUYHOTO KHUTTSI.

B nmaHwmii gac B ropuaInyHii HAyIi JOMIHY€E IHCTpyMEHTAJIbHA KOHIICTIINIS TIpaBa, IIPH sKii JaHe SBUIIE
TPAKTYETHCS K IHCTPYMEHT MOJITHUKH, 3HAPSAAS IS 33J0BOJICHHS IHTEPECiB MaHYIOUUX COLIaJbHUX TPYIL.
[IpoTe, moroayro4nch 3 IyMKOIO HAYKOBILIB, SIKi pO3TISAANM MUTAHHS METOAOJIOTIT IOpUCTIpYyIeHIIi, BAPTO
HaroJOCHUTH, 110 3a3HAYEHUH ITiXi]l Ma€ 3aHaTO By3bKHI XapaKTep Ta OXOILTIOE JINIIE OOHY CTOPOHY IIOTO
0araTorpaHHOTO SIBHINA, a B KIHIIEBOMY PE3yJbTaTi MPUHIDKYE CIIPABKHIO HOTO pOJIb B CYCHUTBHOMY KHTTI.
3BepHEHHS 0 icTOpil IOPUCTIPYICHLIi, CYyTTEBO PO3IMIMPIOE PO3YMiHHS MpaBa. BoHO mocTae HE TIABKH y
BHUTJISIAI IHCTPYMEHTY TOJITHKH, MPOBIIHUKA COIIaTbHO-KIACOBUX IHTEPECIB, ajie 1 B SKOCTI IMOKa3HHKA
IIEBHOT'O KYJIETYPHOTO IPOIIECY, SK BUTBIp AYXOBHOI KyIbTYpH [8, c. 16].

Cyuacui ¢QaxiBmi 3 Teopii mpaBa BH3HAYAIOTh IOPHUCIPYACHLIIO SK MPaBOBY HayKy, TOOTO sK
CrewLiani3oBaHy ramy3b 3HaHb y cepi CyCHiIbCTBO3HAaBCTBa, sKa PO3KPHBAE OCHOBHI 3aKOHOMIPHOCTI
BUHHUKHEHHS, PO3BUTKY Ta (DYHKIIIOHYBAaHHS JEp>KaBH 1 MpaBa, a TaKOXX IXHIO COIIabHY pOJIb, ITIHHICTD,
¢dbyukmii Tomo [1, c. 3; 7, c. 1124]. B manoMy BHITanKy TEPMiH «IOPUCIPYACHINS» TOTOXHUU TEPMiHY
«1mpaBo3HaBCcTBO». [loaiOHe po3yMiHHA AaHOTO sBHUIIA OYJIO MOIIMPEHUM 1 B MUHYJIOMY. Tak, mie B MepiIii
rostoBuHI XIX CTOMTTS BUCHHI-TIpaBo3HaBenb [[. Meiiep y cBoiX mparsx 3a3HadyaB, 10 TaHIBHUM € PO3TIIST
FOPUCTIPYICHIN] SK HAYKH IPO MO3WTHBHI 3akoHM [9, ¢. 7]. B. BinbcoH HaroyomryBaB Ha TOMY, IO CJIOBO
CIOPUCTIPYACHLIS 30a€THCSI HEOJHO3HAYHUM y BIIACHOMY PO3YMiHHI, ajie SKIIO HOro NpUHATH B IIEBHOMY
00MeKeHOMY CEeHCi, BOHO 03Hada€ HayKy mpo 3akonu [10, c. 541].

Ha mouaTtkoBuX eTamax CBOI'O ICTOPHYHOTO PO3BHUTKY OPHUCIIPYICHINS B3arajli HE Maja SKOCTi
HAYKOBOTO 3HaHHs MPO MPaBO 1 HOCHJIA CYTO MPaKTHYHUM, NpUKIagHuid xapakTep. Jlume misnime, B xoxi
CBO€T €BOJIIOLIT, OB’ A3aHOI 3 TIEBHUMH 3MiHAMHU B COLIaJbHOMY i MOJITHYHOMY HTTI CYCHUIbCTBA, BOHA
HaOyIa BacTuBOCTel Hayku. H. UrmkoB, BUBUAlOUM MATAHHS 1CTOPil CHCTEMH IpaBa, BUIUISAB [IBA IEPIOAH Y
PO3BUTKY MOHATTS «IOPUCIPYACHIIIM» Y PUMJISH: Y MEPIIOMY 3 HUX CJIOBOM «jurisprudentia» mo3Hauajacs
peMicHMYA, CYTO MpakTH4YHA IiSUIbHICTH PUMCBHKUX IOPHCTIB, a B JIPyroMy — HAayKOBE BHBUCHHS IIpaBa,
HEPO3PHUBHO TIOB’s3aHE 3 MPAKTUYHOIO MisUTBHICTIO IOPUCTIB. B gaBHIN 4ac i CJIOBOM «IOPHUCIIPYICHITISH
pPO3yMiN BMIHHS, 3[aTHICTb KOPUCTYBATHCS TP 3MIMCHEHHI Ta 3aXWCTI MpaBa IOPUANYHIMH HOPMaMH B
TAaKOMY X TOYHO CEHCI, SIK i BUpa3zoMm rei militaris prudentia po3ymisu MUCTELTBO i 34aTHICTh BECTH BilHY.
Ocobu, 110 BOJOAIM MUCTEUTBOM 3aCTOCOBYBATH MPAaBO 1 3HAJIM MPO HHOTO OliblIe HiK iHII, HA3UBAIUCS
juris prudentes [11, c. 32]. 3a cmoBamu €. CxpunmiboBa, IOpUCIPYyACHINsI B PuMi B mepiod paHHBOI
pecryOiKi po3yMinacsi «He SK TeopeTHyHa oOpoOKa Hitodoro mpasa (Taka 3’sBHJacs B Hepiol Mi3HBOI
pecnyOiKM 1 HaA3BUYAHO MOCHIMJIACS B TEpiof iMmepii), a SK pi3HOMaHiITHA MpakTH4YHA AisUTBHICTH
FOPHUCTIB, IO TOJIATaja B TIIyMadeHHI 3aKOHIB, CKJIaJaHH] MMO30BHUX (opMyII, HaBuaHHI mpaBy» [12, c. 10].
Tox, iNKOM MOXHa BHU3HATH, III0 PUMCHKI IOPUCTH HE CTBOPWIIM IOPUIMYHOI HAYKHA B MMOBHOMY 3HAYEHHI
LBOTO CJIOBA, ajle BOHU PO3pOOMIIN MPUHOMH i crtocobu oOpoOKK MpaBoOBOTO MaTepialy, a TAKOK NPUHIUITI
FOPUIUIHOTO MUCIICHHS, K B TIOAQIBIIIOMY CTAJTH MIATPYHTSIM IS 11 TIOSBU.

Crnuparourich Ha icropuuHi daxtu, JI. [leTpakuibKkuii BU3HAYAB FOPUCIPYACHIIIIO K Ty)KE JTaBHIO
HayKy 1 BueHy mnpodecito. A icHyBaHHS 1 OypXJIMBUE PO3BUTOK L€l HaykoBOi mpodecii K XapakTepHHUI
CYIMYTHHUK IMPAaBOBOIO KUTTA, AKHH iICHYy€ BXXKE€ Ha TaKMX PIBHAX PO3BHUTKY KyJIbTYPH, KOJH NPO TOSBY Ta
PO3BHTOK HAyKOBO-TCOPETUIHOTO 3HAHHA 1 JOCHIDKCHHS HEe Moxe Oytm ¥ moBu [13, c. 213-214].
Himenpkuii mpaBo3naBens P. lepiHr HamaBaB MOSBI IOPUCIPYACHINT Ta IOPHUCTIB BEIMKE 3HAYCHHS B iCTOPIi
npaBa. Ha Horo nyMKy 3apOIUKEHHS AiSJILHOCTI IOPHUCTIB OYJO Ti€l0 MOJI€r0, fKa CTajacs BHACTIIOK
«IIOCSITHEHHS AESKOi MipH pPO3BUTKY IpaBa», WOTO BHXOMYy 3 KOJa 3HAaHb HApOIHOI MacH, a HeoOXimHe
03HAWOMIICHHS 3 TIPaBOM, IO JiCTaJIOCS MEPII 3a Bce 0e3 3yCHilb KOXKHOMY, CTajJ0 BUMAraTH «0COOIMBOT
yBaru Ta BU3Ha4eHHs c0o0i MeTu» [ 14, c. 53].

VYcknagHeHHs TpaBa, MosiBa IOPUANYHOT TEPMIHOJOTI], 1110 MOTpedyBaia BiAMOBIAHOTO TIIyMaueHHS,
BiIirpaJin BaXJIMBY POJIL B TIpolieci mpodecioHanizamii Tiel JTIOACHKOI MisUTBHOCTI, SKa OTpHMalia Ha3BY
topucnpyaeHiis. OnaHak, ¢akTop el OyB BCe )X HE €IWHUM 1 HE TOJOBHHM Yy TOSBi IOPUCTIB. IcTopis
CBiAYMTD, IO TEpII 3HABLI MpaBa MOBCIOAHO BXOJWIM [0 CKJIagy BHUILOTO CYCHUIBHOTO MPOLIAPKY —
apuctokparii. IIpodecionanizamis IOpUANIHAX 3HAHb, HABUYOK TOBOHKEHHS 3 MPABOBUM MaTepiasioM Oyia
OHOYACHO X MOHOIIOJII3AITIEI0 TICBHOIO TPYIIOI0 OCi0 3 MaHIBHOTO KJIACy, IO MPH BiJACYTHOCTI MUCEMHOCTI
3a0e3meuyBajo 30epesKeHHs COLIOHOPMATHBHOI KyJBTYPH y BY3bKill COLlianbHii IpyMi NPOTATOM TPHBAJIOTO
qacy.
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Pazom 3 THM MOHOTMOMTI3aIIISI APUCTOKPATHYHUM CTAHOM TaKOl BaXKJIMBOI TaTy31 JIOACHKOI TiSUTBHOCTI
SK IOpUCTIPYACHLIS, faBajla HOMY 3Ha4Hi NepeBary. 3a TaKMX YMOB 3HaBIi MIpaBa MOKJIMKaHi OyJIM HE TUIbKU
30epiratu, ane W TiaymauntH TpaBoBi Hopmu. Ille P. lepiar mmcaB, mo TiymMadeHHS HEOOpPOOIIEHOTO
3aKOHOJIABUOTO MaTepialdy IMOBHHHE OyTH MEpIIM 3aco00M IOPHCIPYACHINI, CYTh SKOTO IOJATAE Y
PO3KIJIaZIeHH1 MaTepiany, B YCYHEHHI Pi3HHUX MPOTHPIY, HESCHOCTI i HEBU3HAUEHOCTI, y 3’SICYBaHHI BCHOTO
3MiCTy 3aKOHOAABYOI BOJI, @ TAKOX B TOMY, II0O BUBOAUTH 3 AaHUX 3aKOHOMNOJI0XEHb PUHIIUI, IO JIEXKUTh
B iX OCHOBI, 1, HABITAKH, BUBOJINTH 3 JTAHOTO MPHUHIIMITY iX Hacmigkw [14, c. 118].

Ha tomy erami icTOpUYHOTO PO3BUTKY, KOJIM MPAaBOBI HOPMH BUpaxajics B yCHiH ¢opmi (y BUIIIAIL
adopu3MiB, IPUCIIB’iB TOIIO) i TOBCIOAHO MAHYBAJIO 3BUYAEBE MIPABO, TIIyMauyeHHs HaOyBajlo BUPILIAILHOTO
3HaYCHHs. 3 HOro MOMOMOTOI0 Tiii UM IHMIIHA TPaBOBiH HOPMI JIETKO HAaIaBajlocs TE¢ 3HAYCHHS, sKe Oyio
BWTIHE TIPEICTaBHUKAM apuCcTOKpatii. Hopma, 1o BUHHMKaNA SIK BUPa3HUK CIUTBHUX IHTEPECIB, B Pe3yJIbTATI
TIyMaueHHs NPUCTOCOBYBaJlacsi 70 1HTEPECIB BEPXIBKM CYCHiJILCTBA, OTPUMYIOUH TaKHM YHHOM MEBHY
KJIACOBY CIPSIMOBAHICTb.

3 yCKIaAHEHHSAM CYCIITLHUX BITHOCHH, TMTOCHIICHHSIM IPOTHJICKHOCTI 1HTEPECIB Pi3HUX COIiabHUX
IpyIl BUHHKA€E OTpeda HalaTH MPaBOBMM HOpMaM OibII0T BU3HAYEHOCTI. 3alicC MPaBOBUX 3BUYAIB, MEPEXil
BiJl HEMHCAHOTO TpaBa 0 MHCAHOTO 3HAMEHYEe HOBMH IIabels B €BONIOLII HE JMIIEe MpaBa, ane i
FOpUCTIpYyIeHINii. 3HaKOBa CHCTEMa IIpaBa — IOPUINIHA TEPMIHOJIOTIS OTPUMYE 3 TAaKUM IEPEXO0J0M 3HATHO
MIUPIIANA TPOCTIP JUISI CBOTO PO3BHUTKY. AJie HAHTOIOBHIIIE 3MIHIOETHCS XapaKTep MPaBOTBOPUOCTI. SKIo,
JUIsL HETTMCAHOTO, 3BUYAEBOI0O MpaBa 3aKOHOMIPHUM € CIIOHTAHHICTh, CTUXIHHICTH MOXOXEHHS, TO TOsBA
MMACAHOTO TIpaBa O3HAYala HAJAHHS MPABOTBOPUYOCTI OUIBII CBIZOMOTO XapakTepy. SIKIIo paHimie 3MicT
IOPUCTIPY/ICHIIIT 3BOAMBCS TMEPEBAXKHO M0 MPHUHOMIB TIIyMaueHHS, TO TEMep OTPUMYIOTh CBi PO3BHUTOK
MHUCTEUTBO (POPMYIIOBAHHS HOPM, CIOCOOM OOPOOKH MPaBOBOI'O Marepiaiy: KiachQikallis, TpymyBaHHs Ta
iH. P. lepinr, po3pi3HAtouM 3a3HaveHi 1Ba A0l B €BOJIOLI] IOPUCTIPYACHLIT, NEPIINHA Ha3UBaB «HMUKUMM»
a00 «IOPUIUYHOIO TEXHIKOIO», & IPYIHH — «BHIIAM». TIUIBKH Ha BUIIOMY a0l IOPUCIPYICHINS J0cCsarae
«CBOTO IIPSIMOT'O TIPU3HAYCHHSI, TUTBKYU TYT ii 3aBJJaHHS 1 METO/1a CTAIOTh CIIECIU(IYHO-FOPUIUIHUMH, 1 TITHKU
TYT BOHa Ha0yBa€e HAyKOBOTO XapaKTepy, U0 BiApi3Hse ii Big Beix iHmMX Hayk» [14, c. 118].

®dopMyBaHHS TEOPETHYHOI FOPUCIIPYICHINI — MPaBOBOi HAYKH y BIACHOMY PO3yMIiHHI — € JOCHUTH
CKJIAJTHUM Ta TPUBAIUM TporiecoM. [losiBa Mepniux eIeMEeHTIB TEOPETUIHOI FOPUCTIPYICHIIIT BiJOYBAETHCS
BXKE TOHi, KOJM Ha OCHOBI KOHKPETHHX IMOHSITh BUHHUKAIOTH IMOHATTS 3araibHi, aOcTpaktHi. Jo o3HaK
HayKOBOCTI TaKOX CIIiJ{ BIIHOCHTH TPaBOBI BU3HAYEHHS, BUPOOJICHI 3aBISKH II3HAHHIO Ta 3’ SICYBaHHIO iX
CYTHOCTI, pOJIi 1 3HaYEHHS, BCTAHOBJICHHIO 1X B3a€MO3B’SI3KY 3 IHIITUMH SBHUIIAMH. 3BICHO, OKpEMi O3HAKH
HAaYKOBOCTI HE TEPETBOPIOIOTH IOPUCHPYJICHIII0 B HAayKy, OJHAK IIOCTYNOBE HAKOMWYEHHS iX CTBOPIOE
NepeayMOBH JAJIsl CTAHOBJICHHS ITPaBOBOI HAYKH.

bepyun mo yBarm cmoBa C. MypomiieBa, KM 3a3HavaB, IO HayKa IpaBa Oepe CBii IMMOYATOK 3
YUCIICHHUX Y3arajlbHEHb, JAOCATHYTHUX TaK YM iHAKIIC iCTOPUYHUMH, CKOHOMIYHMMHU Ta (PiIocoQChKUMU
IpalsiMy, 10 cTocyBaiucs npaBoBoi cdepu [15, c. 190], crmig 3ayBakuTH, MO €JIEMEHTH MPaBOBOI HayKH
BHPOOJIAIOTECS HE TIIBKH B paMKaxX MPaKTHIHOI IOpHUCIIPYEHIlii. be3cyMHIBHO, CBiloMa MPaBOTBOPUICTH,
po3po0Oka HEOOXIMHMX IOPUANYHHUX TOHATH 1 BH3HAYCHB, OpTaHi3allisl MPaBOBOTO MaTepially B CHCTEMY
HEMOXJIUBI 0€3 3HaHHS iICTOPHYHHUX TPAAMLIH, COLiaJbHO-eKOHOMIUYHUX 1 MONITUYHUX BIJHOCHH, HAaBUYOK
(dhimocopchbKOTO MUCITICHHS.

JI. TleTpaXutpKuii po3riisiIaB TEOPETUIHY IOPUCIPYACHITIO K (UTOCOPCHKY 3a CBOIM XapakTEepoM
PO3YMOBY AistTbHICTE. Ha nyMKy BueHOro mpu BMBYEHHI IpaBa B MPSMOMY CEHCI Ta MPUBENEHHI 3MICTY
npaBa y HayKOBY CHCTEMY, CIIiZi pO3DPi3HATH JABa BHIOM HayKoBOI poOoTu: 1) y3arajibHEHHs, CTBOPEHHS Ha
MIJCTaBl MPUBATHUX MOHATSH 1 MOJI0XKEHB MpaBa OLIbII a0CTPAKTHUX, OLIBII 3arajibHUX MOHSTH 1 MOJOKEHb (3
TIPUBCIICHHSAM IX y CHUCTEMAaTUYHHM TOPSAIOK); 2) ACAYKTHBHE BHBEACHHS 3 ITUX 3arajibHUX MOHSITH 1
MOJIOKEHb HOBUX, OLIBII CIEI[iaIbBHUX TOJOXKEHb, BUPOOJICHHS UM IUISXOM PIllIEHb JUIsl Pi3HUX MUTaHb,
HerlepeadaueHnx Oe3mocepeIHR0 3aKOHOM a00 HE BCTAHOBJICHWX B3arajgi HOPMAaTHUBHUMH aKTaMH. 3MICT
000X TIPOIIECIB: JIOTIYHOTO PyXy BrOpy — TBOPYOCTI BHINUX, OUTBIN 3arajbHUX IOHATH 1 IOJOXKEHB, 1
JIOTIYHOTO PYXy BHHM3 — BUBEACHHS OUIBII MPUBATHUX i CHCHiaJbHUX IOJIOKECHb Ta PIllIeHb, IO TaKOX
nojsirae B yHidikamii, y HayKOBOMY Ta aBTOPHUTETHOMY BHpILICHI MOMJIHMBUX CYMHIBIB 1 Cymepeyok, B
yCyHEeHHi cBaBULIA Tomo» [13, ¢. 223].

HaOyBin Ha neBHOMY eTalli icTOpUYHOTO PO3BUTKY HAYKOBHUIl XapakTep, IOpUCIIPYACHIIisl, He BTpayae
CBO€1 MPAKTUYHOI CIPAMOBAHOCTI. SIKIO IOPUCHIPYAEHIIIS 1 CTa€ HAyKOI, TO HAyKOIO, BapTO 3ayBayKUTH,
JIOBOJII CBOEPIMHOIO. AJDKe 1i POJb B CYCHUIHCTBI HIKOJIM HE 3BOAUTHCSA A0 (DYHKINI Mi3HAHHS MPAaBOBHX
siBut. Hackibku 0 He OyJi0 TOCKOHAIMM YMHHE 3aKOHOJIABCTBO, BOHO HE MOXKE MepeA0aunuTH 1 BU3HAUUTH
BCi MOJKJIMBI MTPaBOBi MUTaHHA, YCYHYTH CYMHIBH Y 3HaU€HH]1 TUX YH 1HIIUX IOPUANYHUAX TEPMiHIB 3 METOIO
BHUKJTIOUCHHS CEPUO3HUX KOH(IIKTIB MK IHIWBINAMH, IIO BCTYHAIOTh MiX CO0O0I0 y MPaBOBITHOCHHH. Y
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Mporieci 3acCTOCYBAHHS IPABOBHX HOPM HEMHHYYE BHUHHUKAIOTH OYIb-SKI HESICHOCTI, CYNEPEYHOCTI YH
MPOTAIMHY, SIKi MOPOIKYIOTh HEMOPO3YMiHHS, cBaBULIS cTopiH. KpiM Toro, icHye moctiiiHa moTtpeba y
MIATPUMIII OJHOMAHITHOCTI B NMPABOBHX HOPMax 1 MPUHITUIIAX, CTBOPECHHS NEBHOTO MOPSAKY B Hil PI3HHUX
JUKEpell TIpaBa, BUPOOJICHHIO CyBOpOi iepapxii cepen HuX. Bci momiOHI 3aBIaHHS MOKJIMKAaHA BHPINIYBAaTH
fopuctipyaenuis. Came B UbOMY 1 BH3HA4YaeThCs il poSib Ta 3HaueHHA Uil (DYHKIIOHYBaHHS 1 PO3BHUTKY
rpasa.

[Topsim 3 TOHATTAM <«IOPHCTIPYACHINS» B MPaBOBIA JIiTepaTypi YacTO 3YCTPIYAETHCA ITOHSATTS
«IOpUIMYHA TEXHiKa». 3MICT HOro Mae JOBOJI HEBU3HAUCHHWH XapakTep 1 JOCTITHUKH BXHBAaIOTH HOTO B
pi3HUX CMHCIOBHX 3HaueHHA. [HOAI JaHe TOHATTS BHUKOPHCTOBYIOTh SIK CHHOHIM IOHSTTS
«IOpHUCTpYACHITIM. Y cBOiX mpamsgx P. [epiHT po3risigas IpUANYHY TEXHIKY K MPAKTHIHY IOPHUCTIPYACHITIIO,
CYTh SIKOT MOKE BHpaXaTHUCS B Cy0’€KTUBHOMY Ta 00’ €KTUBHOMY 3Ha4YeHHI. B mepmomMy BUNaAKy MpakTHIHA
IOPHUCIIPYACHLS BUCTYIIAE K IOPHINYHE MUCTELTBO, 3aBAaHH AKOTO moJisirae B hopManpHiil 00pooui ganoi
Marepii rmpaBa, TOOTO SK IOPUINTIHA TEXHIKA; a B APYTrOMY — BUKOHAHHS ITHOTO 3aBJaHHS B CAMOMY IIpaBi.
Maethscs Ha yBasi, 0 MeXaHi3M IpaBa, 3TIHO 3 MpaBUJIaMH MHCTENTBA, BIAIITOBAHWNA Tak, 00 BIH IO
MOJKJIMBOCTI CIIyTyBaB JONOBHEHHSIM MpaBa [0 CIIPaBH 1 MOJIETIIyBaB 110 onepauito [14, c. 69-70].

Ha cyuacHomy eTami po3BUTKY IOPUCHPYICHIIA € JAOCTaTHHO PO3Tay>KEHOIO i AndepeHLiiioBaHOIO
CHCTEMOIO HAYKOBHX 3HaHb, BUIIB 1 HOpPM HAyKOBOI HisJILHOCTI, TOOTO OXOIUTIOE TaKi chepu MisIBHOCTI, K
IOpUINYHA HayKa, IOpUAWYHA MPaKTHKa, a TaKoX IOPHUAWYHA OCBITA, IO 3a0e3NedyloTh BHKOPHCTAHHS,
nepeaayy Ta 3aCTOCYBaHHS IOPHUIUYHUX 3HaHb [16, c. 14-15]. O. TuxoMupoB, BU3HAYAIOYH IOPUCIIPYACHIIIO
SIK HayKy, 1[0 Ma€ OararoacnekTHe Ta 0araToliIbOBE MPU3HAYCHHS, BKA3ye, IO i1 3MICT CKIAAl0Th OJIOKH
CHUCTEM HAYKOBUX IOPUINYHUX 3HAHB, IO SIKUX HAJICKATh: QyHIaMEHTAIBHI TEOPETUYHI Ta iICTOPUIHI OCHOBU
IOPUCIIPYACHLI]; METOAOJIOTIS IOpHUCIpYAEHLIl (mapagurMu, METOJIOTiUHI MiAXOOH, METOAu NOoOYyAOBH
HAYKOBUX 3HaHb 1 EMIIIPUYHHUX JOCIIIKEHb); CUCTEMH HAYKOBHX IOPHIMYHUX 3HAHb «CEPEIHBOTO PIBHS»
raly3eBOro 1 TPOOJIEMHOrO XapakTepy; CHCTEeMH HAyKOBMX 3HaHb TPHUKIAJHOTO XapakTepy, 1o
BiJOOpakaloTh MOPAAOK, GOPMHU, METON, MPUHOMH, 3aCO0M PIZHOMAHITHUX BHIIB MPaBOBOi AisLTBHOCTI [7,
c. 1111].

['oBopstam Mpo cydacHy IOPUCIIPYICHITIIO, BAPTO PO3YMITH i1 HE JIUIIIE K TCOPETUKO-CBITOTIISIHY, ajie
1 TIPaKTUKO-TIpUKIATHy Hayky [7, ¢. 1124], mo 3aBaskum mpodeciiiHiii nmpakTHdHIA MisUTBHOCTI IOPHCTIB
(cymmiB, TPOKYpOpiB, CIITUMX, HOTapiyciB, aJBOKAaTiB Ta iH.) CHpHsI€ KOHKPETH3alii NpoLeciB
MIPaBOTBOPYOCTI, peaizallii MpaBOBUX HOPM, ITiIBHINEHHIO e(heKTUBHOCTI IX 3aCTOCYBaHHS.

TobTo, ropuCTpyACHINS TPEACTaBIsse COOOI0 HE JUINE 3aci0 IM3HAHHS IPABOBHUX SBHII, HE MPOCTY
CYKYIHICTh TEOPETHYHHX 3HaHb MPO MPaBo, a palioHaAILHO CPOPMOBAHY CUCTEMY LIUX 3HaHb. Pa3zoM 3 Tuwm,
IOPUCTIPY/ICHIis, K 1 Oynb-sKa Hayka, € MisSUTBHICTIO, IO CHOpSMOBaHA Ha OTPUMAaHHS HOBHUX 3HaHb 1
OCSITHEHHSI TIPAaBOBOI ICTHMHM, a TaKOX Ha OOCIyTOBYBaHHS KOHKPETHHX IPAKTHYHUX IOTped, a came:
3a0e3MeUeHHs MEXaHi3My MPaBOBOTO PEryJIOBaHHS, IPOLECIB IMPaBOTBOPUYOCTi, (QOPMYIIOBaHHS Ta
BJOCKOHAJICHHS TIPAaBOBUX HOPM, ONITHMAJIBHOI OpraHi3alii IpaBoBOrO Marepiaiy TOILIO.
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AnHoTanusi: B cratee paccMaTpuBalOTCS UCTOKM MPOUCXOXKICHUS, NOPEeAMET U  COJCp)KaHHE
IOPHUCIIPY/ICHIINH, DPa3bsCHEHUS OOIMMX M cheluUIeckux OCOOCHHOCTEH €ro HSBONIONMH U JIOTHKH
mporecca (popMupoBaHHA TPaBOBOM Hayku. B xome mcciemoBaHUsS IOPUCTIPYACHIHS XapaKTepU3yeTcCs
aBTOpaMU KakK OJMH M3 OCHOBHBIX KOMIIOHCHTOB OOIIECTBA JyXOBHOW KYJIBTYpbl, KOTOPBIC BCETAa
OTpaXkaJli TMPOIECChl OOIIECTBEHHOTO CO3HAHUS, TaK J0JIro, Kak ero (JOpMUPOBAHUE MPOMCXOUIIO O
BIUSHAEM (UIOCOPHUH, ATHKH, MOTUTHYECKONH HISOJOTHH W APYTUX TYMaHWUTApHBIX HAyK, TaKUX Kak
JIOTUKA, (DUIIOJIOTUH, UCTOPHH U T.JI. B HACTOSAIIEE BpeMsl CyJIcOHAast MPAaKTHUKA JOBOJILHO Pa3BETBICHHON U
muddepeHIIMPOBaHHAsS CUCTEMa HAYYHBIX 3HAHHA, BHJIOB M ()OpPM HAydHOU NeATeNbHOCTH. bByayun He
TOJBKO TEOPETHUUECKUA W KOHUENTYaJbHbIA, HO TaKXXe MPaKTHUYEeCKOM U TMPUKIAJAHON HAyKOH,
IOPUCTIPYICHITUS SIBIISIETCS PAallMOHAFHOW CHUCTEMOH TEOpWH TpaBa M AEATEIbHOCTH, HAIPaBIEHHOW Ha
MOJTyYEHUE 3TOTO 3HAHUS U O0CIYKUBaHUS ONPE/ICIICHHBIX PAKTUICCKUX TPEOOBAaHUI MPABOBOW KHU3HU B
HACTOsAIIEe BpeMSI.

KiroueBble ci1oBa: IOpUCIPYICHIMS, TEOpETUYECKas IOPUCIPYIEHINS, MPAaKTHYECKOE IPaBOBEACHHUE,
9BOJIIONMS Cy1eOHOM MPAaKTHKH, TPaBOBask KyJIbTYPa, IyXOBHAas KyJIbTypa.
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Abstract: The article provides historical aspects of formation of legal category of insanity in nation criminal law, as
well as criteria of given legal category and its evolution in national legislation. Leading Russian scientists’ opinions
regarding legal category of insanity are provided by the article which analyze, evaluate and makes its conclusion.
Special focus is given to criteria of legal insanity as special legal category, which included medical and legal elements.
Given question remains to be important and understudied up to a present day due to the combination of two absolutely
opposite elements of person’s internal mental health, medical criterion and legal recognition of person being insane.

Key words: legal insanity, legal criterion of insanity, medical criterion of insanity, criminal law, criminal sanity.

OO01Ien3BecTHO, YTO HECTH YTOJOBHYIO OTBETCTBEHHOCTH 32 COBEPIIEHHBIE OOIIECTBEHHO OIACHBIE
JIeSTHUSI U TEM CaMbIM OBITh CyOBEKTOM MPECTYIUIEHUS MOTYT JIUIIb BMEHseMbIe Jniia. JIuma, crpagaromniie
TICUXWYECKUMHU PACCTPOWCTBAMH M B CHIJIy 3TOrO HE CIOCOOHBIE OCO3HAaBaTh XapaKTep COBEPIIAEMBIX
JEeWCTBUM MM OLEHHMBAaTh MX OOIIECTBEHHOE 3HAYEHHE, a TaKKe HE CIIOCOOHBIE PYKOBOAMTH CBOMMH
JNEUCTBUSIMH H3-332 TOPAKEHUS BOJIEBOW c(epbl NCHXMKH, HE MOTYT JeHCTBOBaTb YMBIILJICHHO WU
HEOCTOpOkHO. JIuma, He MoHMMaromue (aKTHUYECKYI0 CTOPOHY CBOMX JEHCTBUH WM HMX COLHAIbHOE
3HA4YEHHUE, ECTECTBEHHO, HE MOTYT OBITh M CyOBEKTOM MpecTyIuieHus. OHU HYXAAIOTCSl HE B MCIIPABICHUN
IMyTéM MIPUMEHEHUS YTOJIOBHOTO HaKa3aHMs, a B IPUHYIUTEIEHOM MEIULIMHCKOM JICYEHUH.

HeoOxomumbiM  mpu3HakoM J000TO  cyOBeKTa NOpPECTYIUICHHs, Hapsiay ¢ JOCTHKCHHEM
OIpeneNIEHHOTO BO3pacTa, sBisercs BMeHseMocTh (cT. cr. 19, 20 YK P®). Ona moapasymeBaer Takoe
COCTOSIHME TICUXWKH YeJOBEKa, MPU KOTOPOM B MOMEHT COBEPIICHHS NPECTYIJICHHs OH ObUT crocoOeH
OCO3HaBaTh XapaKTep CBOETO MOBEICHHS JHOO0 PyKOBOIUTH UM, TO €CTh CIIOCOOCH MOHMMATh HE TOJBKO
(haKTHIECKYIO CTOPOHY TOCTYTKOB, HO M COLMATBHYIO X 3HAYUMOCTH M MPH 3TOM CO3HATEIHHO PYKOBOAUTH
CBOMMH [EHCTBHUSMHE, YTO, KaK H3BECTHO, CBOWCTBEHHO TOJBKO IICHXHYECKH 3JI0POBOMY HUEJIOBEKY.
Oxkpyxaronuii Mup QaTalbHO HE ONpENeiseT IOBEICHHWE W TOCTYIKH Jiofed. BosmelcTBHE BHEITHHX
00CTOSITENTECTB BCETa MPOXOIUT Yepe3 CO3HAHHE YeIOBEKa, KOTOPBIM KaK MBICIISIIEE CYIIECTBO, TPUHUMAS
COOTBETCTBYIOIIEE PEIICHHUE, CIOCOOCH OIECHHUTh (DAaKTHUECKUE OOCTOSTENhCTBA, XapaKTep W 3HAYCHUE
MOCNIEICTBUM CBOMX JEUCTBHMM W CO3HATENbHO MCIHOJIB30BaTh CBOE IOBEACHUE ISl JOCTUKEHUS
MTOCTABJICHHOM IIEIN.

K coxanennto, HEOOXOIUMO KOHCTaTUPOBaTh, YTO IMOHATHE «BMEHAeMOCmuU» He HAaIIo
3aKOHOAATeNbHOro yperyaupoBaHuss B YK P®, uTo CBUAETENBCTBYET O €ro HE3aBEpIIEHHOCTH, XOTS
3aKperyIeHHEe ATOTO MOHSTUS MOTJIO Obl CHSTh MHOTHE HEAOPa3yMEHHUS! M HETOYHOCTH, CYLIESCTBYIOIIME Ha
MpakTUKE, B TEOPUM U B JEHCTBYIOIIEM 3aKOHOJATENbCTBE. BOJIBIIMHCTBO ONpPENEICHUN MOHATHS
BMEHSAEMOCTH, IPUBOJAMMBIX B IOPUIMYECKONH JIUTEpaType, CBOAWIOCH K IPOTUBOIOCTABICHUIO
BMEHIEMOCTH - HEBMEHIEMOCTHU 1 HE COAEPKAJIO JPYTrUX KOHKPETHBIX MPpHU3HAKOB [1, c. 47-118]. [TogoOHsbIit
MOAXO0J TpeacTaBiseTcs ynpoméHHbpM. Kak crpaBemanmuBo 3ametun 3.A. ACTEPMHHOB: «BMEHSEMOCTb
HETB3sI paccMaTpUBaTh AHTUTHUIIOTE30H HEBMEHSEMOCTH»[2, ¢. 25]. JleficTBUTENbHO, HA TIEPBBIA B3TJISA
BMEHSIEMOCTH MIPU3BaHa PelIaTh Ty XKe 3a7ady, YTO ¥ HEBMEHIEMOCTh, OJHAKO OHA HE SBISIETCS 3€PKaTbHBIM
OTpa)XCeHHEM HEBMEHSEMOCTH, a OCTAeTCSl CaMOCTOSTENIbHOW MpoOJIeMON YTOJOBHOTO IpaBa, MOCKOIBKY
MMeeT cBOoM criennpuueckrne 0COOCHHOCTH, MHYIO IOPUANYECKYIO IPUPOIY.

B teopun yromoBHOTO IIpaBa BMEHSIEMOCTh OmpeerseTcs no-pasaomy [1, ¢. 49; 3, ¢. 11; 4, c. 46; 5, c.
120; 6, c. 34; 7, c. 28]. He BmaBasch B aHaJIM3 CYMIECTBYIONTUX TOYCK 3PEHUS, MIOCKOILKY 3TO BHIXOIHUT 3a
paMK{ HACTOSIIEH CTaThU, HEOOXOAMMO 3aMETUTh, YTO MBI paszeiseM mosuruio KO.M. Antonsua u C.B.
Boponuna, koTopele Ooniee TOUYHO C(OPMYIMPOBATIH 3TO IMOHATHE: «BMEHIEMOCTH - 3TO IICUXMYECKOE
COCTOSIHHE JIMLIA, 3aKITI0YAIOLIEECs B €ro CIOCOOHOCTH 0 YPOBHIO COIMAIbHO-TICHXO0JIOTMYECKOTO Pa3BUTHS
U COLMAJIM3alNH, BO3PACTY U COCTOSIHUIO TICUXUYECKOTO 3/I0POBbsI OTaBaTh ce0e OTYET B CBOUX ACUCTBHSIX,
Oe3neiicTBum (0co3HABaTh (PAKTUYECKYIO CTOPOHY M OOILECTBEHHYIO OMACHOCTD JESIHUS) U PYKOBOAUTH UMHU
BO BpEMsI COBEPILICHUS NMPECTYIUIEHHS U HECTU B CBA3M C ITHM 3a HETO YIOJIOBHYIO OTBETCTBEHHOCTb M
HakazaHue» [§, c. 135]. CnocoOHOCTh MOHUMATh COBEPIIAEMOE U IPUHUMATh OCO3HAHHOE PELICHUE CITYKUT
OCHOBaHWEM Ui TPHU3HAHUS JIMIa BHHOBHBIM B COBEPIICHWH YMBIIUIEHHOTO WM HEOCTOPOKHOTO
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MPECTYIUIEHUS.

B oTnmune or BMEHSIEMOCTH «HEBMEHSAEMOCTh» moiyunia B YK P® (ct. 21) 6onee coBepIieHHYIO
dhopMyTUpOBKY, YeM Ta, KoTopas Oputa maHa B cratee 11 YK PCOCP. Oto, npexe Bcero, 6ojiee TOUHOE
oTpefieieHHe «He MOTJIO OCO3HaBaTh (AKTHUECKHH XapakTep M OOIIECTBEHHYIO 3HAYMMOCTh CBOHMX
nerictBuil  (Oe3meicTBUA)». YcTapeBilee IIOHATHE «IOyIIeBHAas OOJE3Hb) 3aMEHEHO TMPUHATHIM U
JNEHCTBYIONTUM B MEKAYHAPOIHON MPAKTHKE TIOHATHEM «IICUXUIECKOE PACCTPOICTBOY.

K coxanenwuro, B IeHCTBYIONIEM YTOJIOBHOM 3aKOHOAATEIHCTBE COXPAHIIIACH cTapas pOpMyITHpPOBKa
«8 cocmosinuu Hesmensemocmu» (4. 2 cr. 21 YK P®). C s1oii popMynupoBKol Bpsia U MOKHO
COTJIACHTHCS, TOCKOJIKY HEBMEHSEMOCTH - 3TO HE «COCTOSIHUEY», a MPEAYCMOTPEHHOE YTOJIOBHBIM 3aKOHOM
IOPUIINYECKOE 0OCTOSTENHCTBO, HCKITIOYAIOIIEE YTOJIOBHYIO OTBETCTBEHHOCTh CYOBEKTa, AEHCTBOBABILETO BO
BpeMs COBEpIICHUS! OOIIECTBEHHO OMACHOTO ACSHUS B MEPUOJ IMCUXUYECKOH OO0NE3HH MM OOIE3HEHHOTO
COCTOSIHUSI, T.€. HEOOXOIMMO HMMETh B BHAY, YTO peub HAET O MPOMEKYTKE BPEMEHH COBEpIICHUS
MPOTHBONPABHOTO EHCTBUS WM OE3ACHCTBHA 3TOTO JIMLA. DTO «COCTOSHHUE) HE ONPENENIeTCs PEelICHUEM
Cyla, a YCTaHaBIMBAaeTCSI B COOTBETCTBMH C YrOJOBHBIM 3aKOHOM. HakoHen, HEBMEHSEMOCTb - 3TO
MpeIyCMOTPEHHAs! YTOJIOBHBIM 3aKOHOM IPABOBAasi KATETOPHS, CKITIOYAIOIIas HE BHHY JIUIA, & YTOJOBHYIO
OTBETCTBEHHOCTb, HO TIOPOXKAAIONIAs MTOCiie e€ yCTaHOBJICHUS OINpee€HHbIe TPpaBoBble mocueacTusa. OHa
0003HaYaeT yCIOBHUS NMPH HATWYMH KOTOPBIX, JIUIO, COBEPIIMBIIEE OOIIECTBEHHO OMACHOE [eSHUE, He
coJieprKalliee cocTaBa MPeCTYIUICHNS, HeNb3s MIPU3HATh CYOhEKTOM YrOJIOBHOW OTBETCTBEHHOCTH.

Heo0Oxomumo 3aMeTHTh, 9TO «HEBMEHSIEMOCTH» TaKXKe HMCCIEeNOBAIACh HA MPOTSHKEHWH HECKOJIBKHX
NECSITHIIETH MHOTUMH YYEHBIMH M B Pa3IMYHBIX acleKkTax. He BIaBasch B aHAU3 CYMIECTBYIOIIUX TOYEK
3peHusi, XOTeNoCh OBl OTMETHTh, YTO HamboJiee MOJHO M YETKO CHOPMYyITHUPOBaI OIpPENEICHUE MOHITHS
HeBMeHseMOoCcTh Tipodeccop P.M. MuxeeB. B cBoéMm (dyHIaMEHTAIBPHOM HCCIIENOBAHWHA OH TPHIIET K
BBIBOAY, YTO «HEBMEHIEMOCTD - 3TO MCKJIIOYAIOIIas BUHY M YTOJOBHYIO OTBETCTBEHHOCTh HECIIOCOOHOCTH
JUIa OCO3HAaBaTb BO BpEMsI COBEpILEHHsS OOIIECTBEHHO OMACHOTO AEAHUS (AKTHUYECKUH XapakTep Hu
OOILIECTBEHHYIO OMAacHOCTh COBEpIIAEMBbIX AEHCTBHH (Oe3deiicTBUSI) WM PYKOBOIAWTH HMMH, BBI3BaHHAs
XPOHUYECKON TMCHXUYECKOW OO0Ne3HbIO, BPEMEHHBIM PAacCTPOMCTBOM ICHXMYECKOW NESTEIBbHOCTH,
CJIa00yMHUEM HITU HHBIM IICUXUYECKUM OOJIE3HEHHBIM cocTosiHueM» [ 1, c. 123].

U3 ompeneneHuss MOHATHS «HEBMEHSEMOCTB», COPMYJIMPOBAHHOTO BBILICHA3BAaHHBIM aBTOPOM, U
3akperéHHoro B 4. 1 c1. 21 YK P®, MokHO caenaTh BBIBOJ, YTO YCOBEPIICHCTBOBaHHAS (POPMYIUPOBKA
3TOTO TIOHATHS COOTBETCTBYET COBPEMEHHOMY pa3BHUTHIO OTEUECTBEHHOW IICHXMATPUH M CIIPABEAIHBO
XapaKTepPU3yeTCs ABYMS KPHTEPHSIMH.

OnuH KpUTEpHil onpeenseT MCUXUIECKOe COCTOSTHIE JINIA B CPAaBHEHUH C OMOJIOTHYECKOH HOPMOH,
MMO3TOMY OHO MOXET TIPU3HABATHCA HEBMEHSIEMBIM, TOJNBKO, €CIH €ro ICHUXHYECKOE COCTOSHHE
XapaKTepU3yeTcs KakoW-mMOO TATOJOTHeH (XpPOHHMYECKOe TICHXHYECKOE pacCTPOWCTBO, BPEMEHHOE
TICHXUYIECKOE PACCTPONCTBO, CcIabOyMue WM WHOE OOJIE3HEHHOE COCTOSHUE TICUXHMKH). DTOT KPUTEPHUHA B
HayKe YTOJOBHOTO MpaBa MPUHATO HA3BIBATh OMOJIOTHUECKUM, FITH MeOUYUHCKUM.

Jpyroii KpuTepuil XapakTepu3yeT COCTOSHHE NCHXHMKH JIMLIA B MOMEHT COBEPIICHMs OOIECTBEHHO
OMACHOTO JAESHUS, YPOBCHb M COCTOSIHHE €T0 HHTENJIEKTa, BOJIECBYIO CTOPOHY IMCHUXUKU. DTOT KpHUTEpUH
Ha3bIBAIOT TICUXOJIOTHUECKUM, WIH IOPUOUUECKUM.

IOpunuueckuii  kputepuii ompenenser Ccyn, Korga JgaéT  OLEHKY JIMIY, COBEPIIMBILEMY
MPEeIyCMOTPEHHOE YTOJOBHBIM 3aKOHOM OOILECTBEHHO OMACHOE JEsIHHE, KaK HEeCIIOCOOHOMY OCO3HaBaTh
XapakTep CBOMX NEHCTBUI JMOO PyKOBOAWTH MMHU. MEOUIMHCKUN KPUTEPHH pacKpbIBae€T MPUYUHBI STON
HECTIOCOOHOCTU: OOJIE3HEHHOE COCTOSHHE IICUXHMKH HIIM OTCTaBaHHE B TICUXWYECKOM pPAa3BUTUHU JIHIA,
COBEpIIMBIIET0 OOIIECTBEHHO oOmMacHoe aesHre. OJHaKo HE BCSIKOE OONE3HEHHOE COCTOSHHE ICHXUKH
MO3BOJIAET MPHU3HATH €r0 HEBMEHSEMBIM, a TOJBKO TO, KOTOPOE MEIIaeT €My NPaBUIHHO OIEHUBATh CBOH
mocTynku. [103TOMy MEIUIIMHCKUI KpPUTEPUH MOJDKEH 00A3aTeIbHO COYETAThCS C IOPUAMYECKHM. TOIBKO
TIPH 3TOM yCIIOBHH pacCMaTPUBAEMOE JIUI0 MOXKHO MPU3HATh HEBMEHSEMBIM.

MeauuuHCKUNA KPUTEpPHi HEBMEHAEMOCTH M OOIIME NPUHIUIBI €r0 TNpPUMEHEHHsS NpU OleHKE
OTIIENBHBIX KIMHUYECKUX (DOPM ICUXMYECKHUX 3a00JeBaHHUI OTHOCATCS K YMCITY BAKHEUIINX TOCTHKEHHH
poccuiickoit cyaeonoi mcuxuatpuu [9, c. 34]. EmE axamemuk W.II. IlaBmoB oTMeuan, 4To HapyIICHHE
OTpaXkaTeJIbHOM (YHKIMH TOJOBHOTO MO3ra CTaBUT YEJIOBEKa B «TPYAHBIE, TSKEJble, BPEAOHOCHBIE
CTOJIKHOBEHMSI, KaK ¢ PUPOJION, Tak U ¢ Apyrumu Joasmm» [10, c. 208].

[lonumanue cymiectBa OOJIE3HEHHBIX PACCTPOMCTB TICUXHMKH, KaK HapyLIEHHWE OTpaXkaTelbHOU
JeSITeNbHOCTH TOJIOBHOTO MO3Tra, UMEeT NPUHIMITMATIbHOE 3HAaYCHUE [T OTIpeieNieH s HeBMeHsieMocTH. [Ipu
MICUXUYECKOM 3a00JIeBaHUM HMCKaXCHHOE OTpakeHHE OOBEKTHBHOW JEHCTBUTEIBHOCTH JIMIIACT YEIOBEKA
CIOCOOHOCTH NPAaBWJIBHO NPUHUMATh M OLIEHWBATh COBEPIIAEMBIE WM IIOCTYIKH, PEryJIHpPOBaTh CBOE
MOBEJICHNE COTIIACHO MPUHATHIM B 00IIEeCTBe HOpMaM npaBa. [Icuxuueckue paccTpoiicTBa MOTYT IPUBOIUTD
K HapyIICHHUIO CIOKHBIX COLMANBHBIX B3aMMOOTHOIIEHHH OOJFHOTO YENOBEeKa C OKpY’Karolled cpeoi U K
TaKUM MPOTHUBONPABHBIM JEHCTBHUSM, KOTOPBIE MOTYT MPEACTABIATh OMACHOCTh JJISI HETO WM JAPYTUX JIHII
160 BO3MOKHOCTBIO MTPUYMNHEHHSI UM HHOTO CYIIIECTBEHHOTO Bpea.
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MenuiuHCKI ~ KPUTEpH  yKa3blBaeT Ha pa3nuyHble (OpMBI  OOJIE3HEHHOTO PaccTpOHCTBa
TICUXWYECKON NIEATENBHOCTH W, COTIACHO 3aKOHY, CIIPABEIIMBO OMPEIENSIETCs CIECAYIOIUMHI TpU3HAKAMH:
1) HaTMYHeM XPOHUYIECKOTO IICUXMYESCKOTO PAacCTPOUCTBA; 2) BPEMEHHOTO TICUXHIECKOTO PacCTPOMCTBA; 3)
cmaboymust; 4) THOTO 00JIE3HEHHOTO COCTOSHUS ITCUXuKH (4. 1 ¢T. 21 YK PD).

XpOHHWYECKHEe  TICUXWYECKHE  pPAcCTPOHCTBA  SBISAIOTCS  CIENCTBHEM  HEW3JEYNMBIX WU
TPYTHOU3IIEYNMBIX TICUXWYECKUX OOJe3HEeH, HOCIINX JUIMTENbHBIN XapakTep M MMEIOIINX TEHACHIINIO K
MPOTPECCUPOBAHUIO. TakuMU OOJIE3HSIMH OT€UECTBEHHAS TICUXUATPUS CUUTAET: MU30(PPEHNIO0, SMUIIETICHIO,
MaHHAaKaJbHO-ICTIPECCUBHBIN TICUX03, MApPaHOI0, MPOTPECCUBHBIN Mapainy Kak CleACcTBUE cuduinca
MO3ra, MpOTPECCUpYIOIIee CTapueckoe ciaadoymMue H JApyrue TPYJHOU3ICUHMbBIE M HEH3JICUHUMBIE
3a00J1eBaHusl.

BpemeHHOe mcMXHUYECKOe PacCTPOMCTBO - 3TO PAacCTPOMCTBO NCHXHMKH YEIOBEKa, MpOTEKaloliee
OTHOCUTENIBHO CKOPOTEYHO M 3aKaHYMBAIOIeecs BBI3AOpOBIeHHMEM. K TakuM paccTpoiicTBaM OTHOCST:
QJIKOTOJIHBIA TICHXO03, O€Nyl0 TOpSYKYy, MaTOJOTMYECKOE OINbSHEHHE, PEAKTUBHOE CHMIITOMaTHYECKOE
COCTOSIHME (HampuMep, NaToJoTHUecKuil addekr, T.e. paccCTPOHCTBO MCHXHUKH, BBI3BAHHOE TSHKEIBIM
IOYIIEBHBIM MOTPSICEHUEM) U IPYTHE COCTOSTHHUSL.

[log cmaGoymuem TOHUMAIOTCS pa3Nd4YHBIE (QOPMBI yIagKa TICHXHYECKOH [EeATENbHOCTH C
MOpaXeHNEM MHTEIJIEKTa YeJI0BeKa U HeOOpaTUMBIMU M3MEHEHUAMHA JTHIHOCTH. Craboymue 3aKIro9aeTcs B
3HAYUTENFHOM CHIDKEHHH YMCTBEHHBIX CIOCOOHOCTeH. OHO HOCHT TOCTOSHHBIA XapaKTep W SBISETCS
BPOXKAEHHBIM WU MTPHOOPETEHHBIM B TIEpBbIe TOABI )KU3HHU (110 3 JIET), B pE3yJIbTaTe MePEHECEHHBIX TSHKKIX
HEBPOJIOTHYECKUX 3a00J1eBaHUil (HApUMep, MEHHHTUTA, COTPSICEHHUS TOJIOBHOT'O MO3Ta).

[IpuHSATO BBIAENATH, B 3aBHCHMOCTH OT TJIYyOWHBI HEJIOPAa3BUTHS TICHXWKHA, TPH CTENEHH
BBIpOKEHHOCTH ofuroppennn (OyKBaJIBHO - Mmanoymiue): NCOUITBLHOCTE (JIETKas CTENEeHb), UMOCITUIBHOCTh
(cpenusis creneHb) U UAMOTHS (TTyOOKas CTENEHb MOPaKEHUs] YMCTBEHHOU JEATENbHOCTH). JleOMIBHOCTD
BCTpeUaeTCs 3HAUUTEILHO Yallle, 4eM JBe BTOpbIe cTernenu (1o 80 %).

Ho npunstuss YK PCOCP 1960 rona «cnaboymue» OTHOCHIOCH K MTHOMY OOJIE3HEHHOMY COCTOSIHHIO.
O60CcHOBaHHOE BBIICIEHUE B CaMOCTOATENBHBIA TMPU3HAK METUIIMHCKOTO KPUTEPHS B W3BECTHOH Mepe
OTPa3Wji0 YpPOBEHb COBPEMEHHOTO pa3BUTHS OTCYECTBEHHOW NCHXMATPHM, 4YTO BHECIO YETKOCTH B
MICUXUATPUUECKYIO U CcyaeOHYI0 mpakTuky. OnHaKo HE0OX0IUMO HAlIOMHUTB, YTO CaMo 1o cebe cnaboymue
HE SIBJIIETCS OCHOBAaHWEM [UIs NMpPU3HAHMS JHIa HEeBMEHseMbIM. Pemarornee 3HaueHWe 37ech OTBEICHO
IOpUANYECKOMY KpuTepuio. Jluma, ¢ yMepeHHO BBIpaXKEHHOW JeOUIHbHOCTRIO, Yallle BCEero, KaK MOKa3bIBAaeT
MPaKTHKA, TPU3IHAIOTCS BMEHIEMBIMH.

K rpynme wHBIX OONE3HEHHBIX PACCTPOWCTB OTHOCAT COCTOSIHHSA, KOTOPHIE HE BBI3BIBAIOTCS
BPEMEHHBIM OOJIE3HEHHBIM DPACCTPOHCTBOM WM CIIa0OyMHEM, HO CONPOBOXAAIOTCA Pa3THYHBIMH
BPEMEHHBIMU HApYIICHUAMU TICUXUKUA. K HUM OTHOCST HEKOTOpble ()OPMBI TICUXOIMATHH, TICHXUYECKIE
paccTpoiicTBa, BbI3BaHHBIE MH()EKIIMOHHBIMU 3a00JIEBAaHUSMH, THKENBIMH TPaBMaMH, OIyXOJIbIO MO3Ta,
HapKoMaHue# u T.1. IHOTaa ciofja MOTYT OBITh OTHECEHBI HEKOTOPBIE BHBI BPOXKIEHHOW HEMO-TIYXOTHI, HE
MO3BOJISIOIIME OOJIBHOMY aJIeKBaTHO OLIEHMBATH OKPY KAIOIIYI0 0OCTaHOBKY.

Lenbp MeOUUIMHCKOTO KpUTEPHs] OOBEAMHUTH BCE BO3MOXKHBIC KIMHUYECKHE (OPMBI OOJIE3HEHHBIX
paccTpoiicTB ICHUXWYECKOW NESATETBHOCTH, KOTOpPHIE HCKIIOYAIOT BO3MOXKHOCTH JIMLA OCO3HAaBaTh
(akTHUeCKNii XapakTep W OOIIECTBEHHYIO ONACHOCTh CBOUX JIEHCTBHH MO0 pyKOBOAWTH UMH. VIMEHHO
MICUXUYECKOE PACCTPOMCTBO JIHMLA BO BpPEMsI COBEPIICHHUS 3alpeliéHHOTO YTOJIOBHBIM 3aKOHOM AESHUS
SABIISIETCS.  OCHOBHBIM ~ KAaueCTBEHHBIM  IIOKa3aTelleM  MEAMLMHCKOTO  KpPHUTEpUs  HEBMEHSEMOCTH,
PacKpBIBAIOLINM €r0 CyIIHOCTh. JItoboe U3 mepeuncieHHbIX 3a00NieBaHUN WM HEJAOCTATKOB TICHXHKH B
OTIEIBHOCTH MOXET OKa3aThCs [OCTATOYHBIM JUISI TPWU3HAHWS JIMIIa HEBMEHAEMBIM C TOYKH 3PECHHA
MeaunuHCKoro Kputepus. CoBpeMeHHas (QOpPMYIHPOBKA MEIUIIMHCKOTO KPUTEPUS HEBMEHSIEMOCTH
OXBaTBIBACT, IO CYIIECTBY, BCE BApHAHTHI IICHXWYECKOM naTojyioruu [11, c. 242-243].

Hpyroit kputepuii, xapakTepuU3yIOIIUM COCTOSHHE TICUXHMKH JHIA BO BpEMs COBEPIIEHUS WM
OOIIIECTBEHHO OIACHOTO JESHWSA, T.€. YPOBEHb W COCTOSHHE HHTEJUIEKTa, BOJIEBYIO CTOPOHY ICHXUKH,
MIPUHSTO HAa3bIBATh NICHXOJIOTHIECKIM, WA IOPUINIECKHAM.

HeoOxomumo 3ameTnTh, WTO B IOPHUAMYECKON JUTepaType HE OJHO3HAYHO peIIajcs BOMPOC O
NpU3HAKax Iopuauueckoro kputepuss. OAHU aBTOPHl TOBOPWIM O KPHUTEPUSX HEBMEHSEMOCTH B
€IMHCTBEHHOM YHCIIe, IPYTHE - BO MHOXXECTBEHHOM, HE BBIIENAS MPU3HAKOB TOTO HJIM JPYroro KpUTEpHsl.
Hanpumep, npodeccop B.X. Kangunckuii npuaepkuBaiicsi MHEHHS, YTO IOPUINUECKUN KPUTEPUH SBISIETCS
o01muM KpuTepueM HeBMmeHsiemocTH [12, c. 9], a nmpodeccop B.C. TpaxTepoB MMeHOBaT HHTEIIEKTYaJIbHBIH
U BOJEBOW «MOMEHTBD» CaMOCTOSATENBHBIMH KpUTepUsAMH HeBMeHsemocTu[13, c. 122]. Teopermdeckas
pa3paboTKa yuyeHHs O HEBMEHSIEMOCTH MHOTHE TOAbI IPOXOJUiIa, B OCHOBHOM, OZHOCTOPOHHE U MO3TOMY
NpUHUMAaa HEKOTOPYI0 MEIHKO-TICUXMATPUYECKYI0 OKpacKy. BrioyeHHne IOpHIMYECKOr0 KpHUTEpUS B
3aKOHOJATENbHYI0 (POpMyTy HEBMEHIEMOCTH SIBUJIOCH PE3yAbTaTOM JJIUTEIBHBIX H OCTPBIX AUCKYCCHUIL.

B HacTosee Bpems I0pUIUYECKHA KPUTEPHI HEBMEHAEMOCTH 000CHOBAHHO XapaKTePU3YeTCs IByMs
MIpU3HAKaMu: 1) HHTEIUIEKTYaTbHBIM | 2) BOJICBBIM.
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WHTennexTyansHbIN NPU3HAK IOPUINIECKOTO KPUTEPHS 03HAYAET, YTO JIULIO HE CTIOCOOHO OCO3HABATh
(hakTHUeCcKUil XapakTep M OOIIECTBEHHYIO OMACHOCTh CBOMX ACHCTBHUIT (Oe3meticTBus). BoseBoil mpusHak
3aKJTI0YAETCS B HECIMOCOOHOCTH JIMIIA PYKOBOIUTh CBOMMH JEeWCTBUSAMH (OesmeiicTBueM). 3akoH
ynoTpeOsieT Mpu XapaKTEPUCTUKE IOPUANIECKOTO KPUTEPHS Pa3eIUTENbHEIN COI03 «ii60». ITO O3HAYAET,
YTO 3aKOHOJIATeNIb BOJIEBOM MPHU3HAK OIMpPENerl KaK CaMOCTOSITeNhbHBIN, HaJHdue KOTOPOTO NaXe W TMpH
OTCYTCTBHH MHTEIUIEKTYaJIHHOTO IPU3HAKA MOYKET CBHUIETEIbCTBOBATH O HEBMEHIEMOCTH.

[IpakTiKa MOKa3bIBa€T, YTO JHUIIO, COBEPIIMBIIEE 3aNPEHIEHHOE YTOJOBHBIM 3aKOHOM JESHHE, TPU
OTIpEeeIEHHOM COCTOSIHUW TICUXHKH MOXET COXPaHITh BO3MOXKHOCTH (POPMajbHOM OLIGHKU COOBITHH, HX
MMOHMMAaHWE, HO TIPY OTCYTCTBUU, OJTHAKO, CTIOCOOHOCTH PYKOBOAMTH CBOMMH JieHcTBUSMU [14, ¢.9]. B Takux
ClIy4asiX O HAIWYHU TICUXOJIOTHYECKOTO KPUTEPHsI HEBMEHSEMOCTH MOKHO CYJUTh M Ha OCHOBAaHHH OJHOTO
BoJIeBOTO mpu3Haka. Ho, ¢ [Apyroif CTOpOHBI, HECTIOCOOHOCTH OCO3HAaBaTb CBOW JICHCTBUS
(MHTEIUIeKTyanbHBI TNPU3HAK) BCErJa CBHUIETENBCTBYET O HECHOCOOHOCTH pPYKOBOAUTH HUMH W,
CJIEI0BATEIBHO, O HAIMYMH IICUXO0JIOTHUECKOI0 KPUTEPUS HEBMEHIEMOCTH.

IOpunuueckuii kpurepuii HeBMeHsiemocTH, kak U B cT. 11 YK PC®OCP, cdopmynupoBan B
NEHCTBYIONMIEM 3aKOHE B MPOIIEIINIEM BpPEMEHH. JTHUM, BO-TIEPBBIX, PETPOCHEKTUBHO IMOAYEPKUBACTCS
MICUXWYECKOE COCTOSHHE JIMIA: «BO BPEMS COBEPIIEHHUS OOIIECTBEHHO OMACHOTO NESHUS» OTpakaeTcs
IUHAMHKA, ¥ TITyOWHA WMEIONNXCSA OTKJIOHEHWH NCUXWKH JIMIA B JAHHBIN Nepruox BpeMeHU. Bo-BTOpEIX,
yKa3aHHasg KOHCTPYKIHS TMO3BOJISIET OTTPAaHWYWTh CIydal HEBMEHSEMOCTH, HallpuMep, OT CIy4aeB
MpecTynHONH HeOpeKHOCTH, KOTJa IO HE MNPEABUIENIO OOIIECTBEHHO OIACHBIX ITOCIEICTBUI CBOWX
nevicteuii (6e3xevictBus). [Ipodeccop B.X. KaHmuHCKHI cuuTan OpUIAAYECKANA KPUTEPHA OCHOBOM, Ha
KOTOPOM CXOASTCSA IOPUCTHI U TICUXHUATPHI B OIICHKE BIHSHIS TICUXWYECKOTO 3a00JIeBaHUS Ha JIESTEIbHOCTD
genoBeka [12, ¢. 8]. «He moromy denoBek CTaHOBHUTCS HEBMEHSIEMBIM, YTO OH OO0JICH, - OTMeda mpodeccop
B.II. CepOckwuif, - a moroMmy, 4To OOJIE3Hb JIMIIAET €ro CBOOOIBI CYKACHHUS TOrO WM Apyroro oodpasza
neiictBoBanus. Ecnym ke ycinoBusi cBOOOJHOTO NEHCTBOBaHMS COXPAaHEHBI, COXPaHSIETCS - HECMOTpsl Ha
CYLIECTBOBaHHE OOJE3HH - M CIMOCOOHOCTH K BMeHeHHIO» [15, c. 23]. FOpuanueckuii KpUTEpHid CIIy>KUT
B3alMOIIOHMMAHUIO IOPUCTOB U IICHXHMATPOB, MOCKOJBKY HE HCKIIOYAET MCUXHATPUUECKOTO COAEpPHKAHMS
Pe3yIbTATOB UCCIIEAOBAHUS B KQKJOM KOHKPETHOM ciydae.

3HaueHUE IOPUINYECKOrO KPHUTEpHs, C OJHOM CTOPOHBI, 3aKIIOYaeTCs B TOM, YTO OH YCTpaHSET
BO3MOXHOCTh pa3pblBa MEXKAY KIMHUYECKOH KapTWHOH U e€ CcyaeOHO-TICHXMaTpUYeCKOH OLEHKOH,
MTOCKOJIBKY TSKECTh OOJIE3HEHHBIX PACCTPOMCTB ONpeAeTeTCs MPUMEHUTEIHHO K IOPUANIECKOMY KPUTEPHIO
HeBMeHsiemoctu. C Opyroil, - OH ompenenseT NPHUHLHUIB CyneOHO-TICUXHATPUYECKONW OIEHKH J3THX
MCUXUYECKUX paccTporcTB. IloAaTOMYy IOpHUIMYECKUN KpUTEpUMl, paBHO KaK W MEAMIIMHCKHUI, UMEeT
CaMOCTOSITETTFHOE 3HAYCHHE.

HeobOxomumo HamomMHUTH, uT0 B 20-ple TOMBI XX BEKa HEKOTOPHIE OTEYECTBEHHBIE IOPHUCTHI U
MICUXHUATPBl OTPUIANH 3HAYEHHE FOPUAMYECKOTO KpHUTEpHs JuO0 TpepIaraid 3aMeHHTb €ero, TakK
Ha3bIBAEMBIM, KPUTEPHEM «HEIEeIeCOo00pa3HOCTH». DTH B3TJISIIBI CTIPABEAJIUBO HE TONYYWIH Pa3BUTHS B
IOpUANYECKON HayKe M peaju3ali B 3aKOHOJATENbCTBE. BMmecTe ¢ TeM, HEKOTOPBIMM HCCIIEA0BATEISIMU
MO/IBEPTraeTCsl COMHEHHUIO OINpPEAEIAIONIasl poib IOPUANYECKOTO KPUTEPHUs, KOTOPHIM AN OTTPaHUYECHHS
HEBMCHSAEMBIX OOJBHBIX OT BMEHSEMBIX SKOOBI ObLT BBEIEH B JOMOJHCHHE K MeAWIMUHCKOMY [16, c. 104-
107]. MBI paznenseM NO3ULUIO TEX aBTOPOB, KOTOPBIE CUUTAIOT, YTO IOPUINYECKHI KPUTEPUIl HE SIBISETCS
NPUAATKOM MEAUIIMHCKOT0, MOCKOJBKY OH UTpacT OIpeAeisollee, HO He MOAYMHEHHOE 3HaueHue [1, c. 135;
9, c. 62; 12, c. 8]. Bonpoc 0 HEBMEHAEMOCTH pEIIAETC IPUMEHUTENBHO K IOpUINYECKOMY KPUTEPHIO, a HE
MyTéM €ro yCTaHOBJICHUS B PSIy APYTUX MATOJOTHYECKUX MPOosiBiIeHNH. OH XapakTepu3yeT TaKylo CTCTICHb
TSKECTH TICUXUYECKUX PACCTPONCTB MHTEILICKTYAIBbHO-BOJIEBOI Cephl JACATEIFHOCTH YeJ0BeKa, KOTopas
HCKIIFOYaeT CHOCOOHOCTh €ro BO BpPEMsI COBEPIICHUS OOIIECTBEHHO OIMACHOTO JIESHUS 0CO3HABAMb
haxmuueckull xapakmep u 00WECMEEHHYIO ONACHOCMb C80UX Oelicmeutl (bezdeticmsus) 1ubo pykosooumo
umu. TToaTOMY TIpenCTaBIAIOTCS HEOOOCHOBAaHHBIMU BBICKA3BIBAHUS MPOTHB BEAYIIEH POIU IOPUIUIECKOTO
KpUTEpUs B ONPEIETICHIH HEBMEHSEMOCTH, TeM 0oJiee, IIOMBITKH €ro OTPULIAHUS.

B mocrnenHee Bpemsi HEKOTOpbIE aBTOPbI PEKOMEHIYIOT JUISI TMPAKTHYECKOTO HCIIONh30BAHUSA
YEeTHIPEXWICHHYIO CTPYKTYPY IOpHINYECKOro Kputepus. Hanpumep, 3acimyXuBaeT BHUMaHUS MPEIOKECHHIE
B.A. IIpoTyeHKO O HaJ€NEeHNN UHTEJUIEKTYAIbHOTO U BOJIEBOTO IPU3HAKa B CBOIO OUEpElb MEAULIMHCKUM U
MPaBOBBIM B KaxkaoM u3 HUX [17, c. 9].

OpHako TpuWHATas TEOpPHEH YrOJIOBHOTO TMpaBa, CyAEOHOH ICHXHMATpUe W JeHCTBYIOIINM
3aKOHOJATENbCTBOM ABYWICHHAS! CTPYKTYpa IOPUANYECKOTO KPUTEPHSI HEBMEHAEMOCTH TEOPETUIECKH Ooee
ob6ocHoBaHa. MIMEHHO Ha OCHOBE €IUHCTBA OBYX 3THX KPUTEPHEB DPACKPBIBACTCS COJEPKAHWE IMOHATHUS
HEBMEHAEMOCTHU B POCCUICKOM YrOJIOBHOM IIpaBe.
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Abstract: This paper discusses domestic legislation on right to information in Azerbaijan and its compliance with the
Council of Europe (CoE) standards. Taking into account the relevant practice of the CoE, it observes the national
approach of Azerbaijan to this right and the impact of Azerbaijan —CoE relations detecting both achieved benefits and
gaps between domestic legal provisions and international requirements. The importance of the issue is explained by the
lack of the relevant academic works and the current controversial situation of freedom of information in Azerbaijan.
Different sources such as country reports, national and international legislation are used for the proper examination of
the issue. The methodology of the paper is also significant including the analysis of certain problems, comparing
national and international sides of the issue, drawing analogy and summarizing the results of the research. The paper
contains three chapters starting with the brief introduction of the importance of the CoE for Azerbaijan. The second part
as the major section will discuss essential domestic legislation and the role of Venice Commission as the primary body
of cooperation on the issue and final section will conclude the results of the research.

Key words: right to information, law of information, Azerbaijan law, Venice Commission

Introduction. The membership to the CoE is always considered as one of the most successful
achievements for the international relations of Azerbaijan. Providing various benefits to the young
Azerbaijan government, the CoE introduced the high tribune what helped to establish political stability in
Azerbaijan. On the other hand the CoE supported democratic reforms in Azerbaijan assisting in the
development of civil society ensuring human rights, namely, right to information too. By joining the Council
of Europe in 2001, Azerbaijan took a responsibility to “accept the principles of the rule of law and of the
enjoyment by all people within jurisdiction of human rights and fundamental freedoms” and undertook an
obligation to “guarantee freedom of expression and the independence of the media and journalists and to
“exclude the use of administrative measures to restrict the freedom of the media” [13, art.3]. These
circumstances affected domestic law of Azerbaijan too.

Domestic law on right to information. The Constitution of Azerbaijan generally establishes key
fundamental provisions of right to information in domestic law [14]. Covering primary features of the right it
guarantees freedom of information in different aspects. Article 47 establishes that each person has the right
to freely express ideas. The Constitution also provides that everyone is free to look for, transfer, prepare and
distribute information. Article 50 guarantees freedom of mass media prohibiting state censorship in mass
media, including press. Additionally, with the aim to ensure right to information Article 57 constitutes that
individuals have the right to appeal personally and also to submit individual and collective written
applications to State bodies. Each application should be responded to in an established order and term. Going
further, Article 71 introduces grounds for restrictions of rights at war time, time of emergency and
mobilization but taking into account the international obligations of Azerbaijan. However, it would better to
clarify the degree of restrictions, the procedural side of restriction mechanisms, levels of restrictions during
time of emergency and war time and their interrelation with international obligations in the Constitution. In
addition, one can notice that not all of the international restrictions on right to information are covered by the
Constitution what mean a serious legislative gap.

The implementation of international human rights standards has affected the Criminal Code too [16].
Articles 155 — 156 of the Code establish punishments for the disclosure of private conversation by phone,
email and private life secrets. Respectfully, Article 163 aims to prevent the infringement to the professional
journalistic activity by refusing to give or disseminate information or using force. Article 202 — 203 of the
Code contains provisions prohibiting disclosure of commercial and state secrets. However, there are no
explanation in any articles regarded to public interest to certain court cases where it is important to
disseminate some data that is prohibited by the Criminal Code. Still the position of the legislator to this issue
is unclear.

The Code of Administrative Offences also includes specific sanctions for violations of legislation on
access to information [19]. Affected by the CoE recommendations and international obligations of
Azerbaijan, Articles 39 — 50 of the Code provide penalties on propaganda materials during election periods,
prohibits dissemination of false information about deputies, establishes punishments for the media rights
violations during elections, for violation of use of state information system and information collections.
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Articles 181-192 create a special chapter devoted to the violations against right to information and
information protection. The critical point here is the interrelation of the Criminal and Administrative Codes,
because it is not explained the use of provisions with regard to the seriousness of the violation. So,
sometimes it seems controversial whether to apply the Criminal or the Administrative Code for the violation.
As right to information is one of the essential elements for civil relations, the Civil Code
overviews it too [18]. In its Articles 1 - 6 the Code protects one’s honor and dignity saying unlawful
interference to personal life is prohibited as a principle. However, the legislator has not given an explanation
of terms such as “honor and dignity” here. The Civil Code also establishes that one may apply to the courts if
disseminated information on him/her is untrue and without evidences. With this purpose Article 23 puts an
obligation on the media body which disseminated untrue information, to reject such data by giving official
announcement. Nevertheless, the Code has failed to create certain penalty or punishment for guilty persons.

Another legal act bringing European standards of freedom of information is the Law on Access to
Information [21]. The Law contains 58 provisions and it provides legal ground for the control body in this
field - the Office of the Information Ombudsman. However, there is some delay in the appointment process
to this post. The adoption of the Law was widely welcomed by international and domestic organizations as
an important first step towards making freedom of information a reality for everyone in Azerbaijan. The
Media Rights Institute commended the law as “a legislative base that will provide true freedom of
information” [9]. In the comparative legal survey of 2008, Toby Mendel called the Law as “a progressive
piece of legislation which improved throughout the drafting process, demonstrating positive political will”
[10, p.43].

Substantially, the Law on Freedom of Information [15] and the Law on Mass Media [17] also plays
basic roles for freedom of information. The Law of Freedom of Information sets out basic principles on the
guarantee of freedom of information. In its turn, the Law on Mass Media outlaws any censorship and the
creation of any state institution with this purpose.

The legislator highlights limits and restrictions on freedom of expression by introducing the Law on
State Secrets [20]. Information held by private bodies can be classified as secret. The Law defines state
secrets as information relating to the military, foreign policy, economic, scientific intelligence,
counterintelligence and investigatory activities, which, if divulged, could damage the security of the
Republic. It provides for three levels of secrets: Of Special Importance, Top Secret and Secret. Information
can be classified for thirty years at which point classification can be extended. The list of information must
be reviewed every five years. The law prohibits the following information from being classified as a state
secret: information about natural disasters and other emergencies and their consequences; the state of
ecology, public health, sanitation, demography, education, and crime; the privileges and compensation given
to citizens, officials, enterprises, offices and organisations; violations of human rights and freedoms of
citizens; the health of top officials; and violations of laws by State bodies and their functionaries.

The role of Venice Commission. Of course, young Azerbaijan government was not able to achieve
such positive steps without close relations with key international bodies. From this angle we would like to
highlight the work and cooperation of the European Commission for Democracy through Law (the Venice
Commission) with Azerbaijan. Established by the CoE in 1990, the Commission has partners from EU and
OSCE now [8]. Azerbaijan started to cooperate with the Commission in 1996 after getting guest status from
the PACE and invited the delegation to analyze its domestic laws. The first law of Azerbaijan discussed by
the Commission was the Law on the Constitutional Court of the Republic of Azerbaijan [11]. In Chapter 6 of
the Opinion on this law the Commission reviewed the court relations of with the mass media and
recommended to analyze international case law on that issue. In another opinion the Commission welcomes
the Constitution of Nakhichevan as the legal basis for the protection of human rights as well as right to
information in the territory [12, p.6].

Of course, the accession of Azerbaijan to the CoE made impact on the cooperation process with the
Commission too. The Commission showed its desire to observe the compatibility of the media laws, laws on
Ombudsman and human rights protection to enlarge the cooperation [1.p.6]. It was an example of this
support that the Commission issued its position about the implementation of human rights in Azerbaijan
legislation giving a positive Opinion on the Law on the Regulation of Implementation of Human Rights and
Freedoms in the Azerbaijan Republic [2, pp.13-14]. The Commission welcomed this Law appreciating the
great will to ensure human rights protection but also made some remarks to improve conformity with
European standards. One can see the same aim of the commission in its Opinion on the Law about Obtaining
Information on Activities of the Courts of Azerbaijan too [3, p.9]. Again introducing the above mentioned
position, the Venice Commission noted its great impression on the ensuring of judicial independence and
public access to state data while impressing critical view on declarative character of some provisions. The
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Venice Commission found in good quality the Law on Normative Legal Acts of Azerbaijan too and
welcomed the character of this law which is fundamental for the legislation on right to information [4, p.13]

Nowadays, the ongoing activity of the Venice Commission in the field of free information
concentrates on the defamation regulations. The Commission issued its positive opinion supporting
Azerbaijan’s position on defamation problem [5, p.24]. However, as the Commission did, it is suitable for
Azerbaijan government to review the meaning and essence of interrelation of freedom of information and
defamation from the angle of case law of the ECtHR to make compatible legislation.

Law on the Human Rights Commissioner in Azerbaijan (the Ombudsman). One should pay
special attention to the institution of the Human Rights Commissioner (the Ombudsman) while discussing
implementation of right to information. The importance of this institution is explained by its role of mediator
between society and Azerbaijan government. Additionally, the Ombudsman receives complaints of citizens
and has some rights and duties before society. The legal basis of the Ombudsman institution is explained in
the Constitutional Law on the Human Rights Commissioner of the Republic of Azerbaijan [7]. Article 1 of
the Law explains the aim and goals of the Ombudsman noting its function to restore human rights and
freedoms. Chapter 2 establishes one’s right to submit a complaint on human rights violation to the
Ombudsman while the Ombudsman has duty to investigate the issue and make annual reports.

Though, it is remarkable that the Law does not allow some officials like the President, the deputies of
the parliament and judges to be subject of the Commissioner’s investigation. It means that the above
mentioned officials will not feel the control of the Ombudsman institution. However, democratic practice of
European countries shows the opposite. In this regard, the Venice Commission has introduced its position
welcoming the Law as one of the positive step implementing European standards [6]. But in Chapter 1 it also
recommends the high value of the competence to control and investigate the activities of the President and
the President Administration of Azerbaijan. By the same token, the commission advises to include provisions
on Ombudsman activity to the Constitution of Azerbaijan with the purpose to strengthen independence of the
Ombudsman institution in the Chapter 2.

Conclusion. Although, there are some legislative gaps, domestic law of Azerbaijan on right to
information is a positive step towards European standards on human rights. Going further, it shows the
seriousness of the will to throw away old style communist approach to legislation and to modernize it with
the internationally accepted human right principles. Domestic legislators recognize the high attitude of well
developed European cooperation with young post — Soviet countries, especially with Azerbaijan and show its
desire to deepen knowledge on European style of law-making which is one of the first priorities of foreign
policy.
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Bausinue B3aumMooTHomeHnit Azepoaiiaxan — Coser EBponbl Ha BHYTPeHHM I
3aKOH 0 MpaBe HA HH(POPMALNIO

Mammanp3anu axun Cabup o., e-mail : memmedrzali@gmail.com
Bakunckuii ['ocynapctBennsiil YHuBepcureT, Pecybnuka Azepbaiimxan

AnHotanmus: CraThsl MOCBSIIEHA aHANN3Y 3aKOHO/AATENbCTBA A3epOaiikaHa o mpaBe Ha WHOOPMAIUIO H
cooTBeTCcTBHE ero crangapram Cosera EBpombl. ABTOp, yYHUTHIBas COOTBETCTBYHIOIYIO mpakTuky CoBera
EBporer B 3TOH 0051acTH, pacKphIBAaeT HAIMOHATBHBIN moaxon AsepOaiijkaHa K 3TOMY IpaBy, OTMEYaeT
BIIUSTHUE cOTpyaHM4YecTBa AsepOaiimxana u CoBera EBpombl Ha COBEPIIEHCTBOBAHHE JaHHOTO Ipollecca,
YKa3bIBaeT Ha JIOCTHTHYTHIC YCIEXU, aHAIM3UPYET HEAOCTATKU HAIIMOHAJIBHBIX MPABOBBIX HOPM B CBSI3U C
MEXIYHAPOJHBIME TpeOOBaHUSIMU. BakHOCTh JaHHOH TeMBbI OOBSCHSCTCS, MPEKAE BCETO, OTCYTCTBHEM
HAyYHBIX paboT B 3TOW 00JIACTH, PA3HBIMU MOJIXOJAaMHU K OICHKE CHUTYal[MH cO CBOOOJOW WH(pOpPMAIUU B
Azepbaiimxane. /[ 00BEeKTHUBHOTO aHAMHM3a TAHHOTO BOIIPOCA aBTOP MCHOIB30BAN PA3INIHBIE NCTOYHHUKH,
B TOM WYHCJIE JOKJIaael cTpaH-ydacTHHIl CoBera EBpombl, HOPMBI BHYTPEHHHX M MEXKYHAPOIHBIX
3aKOHO/IaTeNbHBIX aKTOB. MeTomonorus padoThl BKIIOYAET B ceOs HAyYHBIH aHAJIM3 MOJHATHIX MpoOieM,
CpPaBHEHHE CYIIHOCTH HAIIMOHAJIBHBIX M MEXIYHAPOIHBIX HOPM, aHAJIOTHIO M O0OOINEHHE pPEe3yNIbTaToOB
HCCIEAOBAHMS.

KuaroueBbie caoBa: Comer EBpombl; mpaBo Ha WHGOPMANWIO; 3aKOHOAATENBECTBO  AsepOaiimkaHna;
MEeXIyHapoJHOe MpaBo; BeHenmnanckas KOMUCCHUS; MH(DOPMALMOHHOE COTPYTHUIECTBO.
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Abstract: In this article, based on an analysis of national legal relationships has been made an attempt to construct a
mathematical model of ideal legal relationships. Circumstances, which restrict the use of mathematical methods in law,
have been revealed. It is proved that in a perfect legal system, any subjective right of one entity in certain legal
relationships should be entirely satisfied by another legal obligation. Consequently, simple legal relationships always
consist of two parts: a subjective right and legal obligation and according to mathematical laws these parts must be polar —
absolutely different. It is established that the ideal, specific legal relationships should be balanced while a subjective right
and legal obligation in a particular legal act should be equal in a module but opposite in direction. In legal relationships
where this obvious imbalance appears the equality of subjective rights and legal responsibilities violates.

Keywords: right, subjective right, a legal obligation, legal relationships, model, modeling method, experiment,
mathematical modeling

CydJacHi mpaBoBi BiTHOCHHHU JIOCUTH TPYHTOBHO JOCTIIKEHO BUCHUMHU-IOPUCTAMHM, aje OaraToJiTHS
Teopis 1 MpaKTHKa IOpUCHPYIEHIIi 3acBiAuuia, 0 3a TPUBAJIMK Yac i iCHYBaHHS 1 PO3BHTKY iCHY€ IIE
OaraTto mUTaHb, HA SKi NpUHAKMHI TOTPiIOHO cpoOyBaTH 1aTH BiANOBIAi. AJKe y IOpUAMYHIN ramysi, aK 1e
HE TMapaJoKCAIbHO, BAXUIMBI 1 KITIOYOBI PIMICHHS MPUHAMAIOTHCS HE HA OCHOBI YITKHX MiApaxyHKiB, a Ha
OCHOBI1 aHajorii yu NpuUOIU3HUX YSABJIEHb MPO Ti YM iHII MpPaBOBiAHOCHHU. BaxJInMBO yCBiZOMHTH, ILO
IOPHUCIIPYACHILSL y CBOiH €BOJIOLIi MOTpeOye «IiATPUMKWY» TOUYHUX HAyK, aJKe HaBiTh OCHOBOIIOJIOXKHI
IOPUIIUYHI TOCTYNIATH M€ MaroTh pe3epBU JUIA JOCTI/DKCHHS Ta BUBYCHHSA. | caMe 3a JIOMOMOTOIO
MaTeMaTHYHUX METOJIB BUHUKAE€ MOXKIMBICTh BHUSBHTH CyTh IPABOBHUX SBHII 1 CHpOOYBaTH MOOYyIyBaTH
MOJIEJIb 1/1€aNbHUX PABOBIIHOCHH.

[IpaBoBiAHOCHHU MU PO3TIISAAEMO K PI3SHOBUJ COLIaJbHOIO BiJHOLICHHS, IO BUHUKAE B PE3ybTAaTi
BIUINBY HOPMH TIpaBa Ha (DaKTHYHI CYCIJIbHI BigHOCHHHU. IIpaBo BHCTymae TMOTYXHHUM OpTraHi3yIOUUM
YHMHHUKOM, BHOCHUTH OCOOJIMBY BHU3HAUEHICTh i CTIHKICTh y BiAMOBiIHY cepy CYCHIIBHOTO i JEp:KaBHOTO
ycrporo. Ll kareropist 103BOJIsIE YCBIIOMUTH, SIKUM YHHOM IIPAaBO BIUIMBAE HA MOBEIIHKY JIIOJCH. Y Mexax
MIPaBOBITHOCHH >KUTTEIISIILHICTh CyCHUTBCTBA HAOyBa€ MMBLTI30BAHOTO, CTaOUILHOTO 1 MepeadadyBaHOTO
XapakTepy. Y I[bOMY BUIAJKy MPAaBOBIIHOCHHU IPEJCTABISIIOTh COOOI0 CIEeU(pIUHUI pe3ynbTaT BIUIUBY
npaBa Ha (PaKTUUHE TPOMAJICHKE CTaBJICHHS, SIKE MOTPeOye MpaBoBOi perimaMeHTalii 3 00Ky JepKaBH.

JIIst  TTIOBHOTO pO3YyMIHHS TPOIECIB MATEMaTHYHOTO MOJICIIOBAHHS IPaBOBITHOCHH HEOOXiTHO
3’sICyBaTH, IO K B3arajli co0OI0 SABJISI€ MaTeMaTHYHA MoJeihb. Llei TepMiH IIUPOKO BUKOPHUCTOBYETHCS B
pi3HUX cdepax IIOACHKOI AiSTBHOCTI, TOMYy icHye ©araro TWUIIB Ta BUAIB MaTeMaTHUYHUX Mozeneil. B
0araThox cepax BUHUKAE HEOOXiAHICTH MPOBOJWTH MAaTEMaTHUYHE MOJICIIOBAHHS CHUCTEM Ta IPOIIECIB.
MareMaTnyHa MOJENH — II€ CYKYITHICTH (POPMYJT 1 PiBHSHB, SIKI OMUCYIOTH BJIACTUBOCTI JOCHIIIKYBaHOTO
o0’exta. Sk mpaBWiIO, Yy MOZENSX COLIATbHUX BiTHOCHH BHKOPHUCTOBYIOTH CHUCTEMH IU(EpeHIiaTbHUX
PiBHSHB, SKi OMUCYIOTh IWHAMIYHI MPOLIECH, XapaKTepHi AJS CYCHIIBCTBA, a TAKOXK CHCTEMH JIHIMHUX Ta
HeTHIHHUX anreOpaidHux piBHSAHB a00 HepiBHOCTEH [4, ¢. 79].

[ToGymoBa Ta MOCHIPKEHHS MATEMATHYHUX MOJCIICH € OTHUM 3 HaOUTBI pO3MOBCIOKEHUX METOIIB
HayKoBOro mi3HaHHsA. ChOTOAHI MareMaTHYHE MOJENIOBAHHs CTa€ AI€BUM IHCTPYMEHTOM JOCTIIKEHHS B
OyIb-sKil ramy3i Haykd. MaTeMaTHdHE MOJETIOBAHHS BIMIrpac BEIUKY POJb Y HAYKOBHX JOCHIIKCHHSX,
OCKIJIbKA BOHO € METOJIOJIOTIE0 HAYKOBHUX JIOCIIKEHb, alie B TOW e 4ac MaTeMaTHYHE MOJICIIOBaHHS He
3aMiHIOE c000I0 MaTeMaTHKy, (i3uKy, 0ioJOri0 Ta iHIII HAayKOBI AMCUUIUIIHM i HE KOHKYPYE 3 HUMH, a
HaBIAaKH BOHO BHKOHYE CHHTE3YIOUY POJIb, SIKY BaXKKO INEPEOLIHUTH, TO X Y JAHOMY OOCTIJLKEHHI MU
crpoOy€eMO TIOETHATH MaTeMaTHYHI METOJIN 3 FOPUIANIHUMU MPOIECaMH, 1110 YTBOPIOIOTH PABOBIIHOCHHH.

IIpu moOynoBi MareMaTHYHOI MOJIENi BHKOPHCTOBYIOTh 3arajbHi 3aKOHM MPHUPOAO3HABCTBA,
crewLianbHi 3aKOHM KOHKPETHHX HAyK, pe3yJIbTaTu MacUBHHUX Ta aKTUBHUX EKCIIEpUMEHTiB. MaTeMaTHuHi
MOJCNI JO3BOJIAIOTH TEPEA0AUYnTH XiI TPOIECY, pO3paxyBaTH BUXIAHI IMapaMeTpH IPoIecy, KepyBaTh
MIPOIIECOM, TIPOCKTYBATH CHCTEMH 3 OaKaHWUMH XapakTepuctukamu [ 1, c. 92].

3a ocTaHHI AECATHIITTS €KCIIEPUMEHTaIbHI MaTeMaTHYHI METOIM B IOPUCIPYAEHI] HAIITOBXYBaTHCS
Ha UiMHA psig OOMEKeHb 1 BHSBWIOCH, IO HPOBEACHHA JESKUX NPABOBHX JOCIHIIKEHb CYTTEBO
YCKIJIQJHIOIOTHCS 0e3 MoJiennoBaHHs. [{e BUKIHKaHO HACTYITHUMH (aKTOPaMU:

- IOCITIJPKEHHsI TPaBOBHX SIBUIL HE 3aBXAW Ja€ 3MOTY BHSBHTH MPUYMHH, IO MPU3BOIATH 10 THX YU
1HIIUX HACIIAKIB;
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- IesIKI HAYKOBI CKCIIEPMMEHTH y cdepi MpaBa HEMOXKIHBO 3IIHCHUTH BHACIIIOK HEIOCTaTHHOI
KUTBKOCTi CTaTUCTUYHOT iH(popMallii;

- OLTIBIIICTH TIPABOBUX JOCTIIKEHDb MPOBOASATHCS TaK OM MOBHUTH 3 TyMaHITapHOI TOYKH 30Dy, JIUIIE
ONUCYIOYH IPABOBI SBUIIA;

- YTBOPWJIKCSI CTEPEOTUIIH, IIOJI0 MPAKTUYHOI AOIIIBHOCTI OMHUCY 1 TOCTIIKESHHS MIPABOBUX SIBHIL 3a
JOTIOMOT'0I0 MaTEeMaTHYHUX METOIB, TOLIO.

Jlist  CTBOpEHHS MaTeMaTHYHOI MOJEN IPaBOBIMHOCHH MOXKHA BHKOPHUCTOBYBaTH Oyab SKi
MaTeMaTH4Hi 3aco0u - audepeHuidHi a0do iHTerpajibHI PIBHAHHS, TEOPil0 MHOXKHHHOCTI, aOCTpakTHOI
anreOpy, MaTeMaTH4Hy JIOTiKy, Teopii WHMoBipHOCTeH, Tpadiku Tomo. OTKe, OCHOBHHUM HAayKOBUM
3aBIaHHAM € BIATBOPEHHS MO Ha MiACTaBi il MOMIOHOCTI 3 icHyI0OYMM 00’ eKTOM. Moielb TOBUHHA MaTH
CXOXICTh 3 OPHUTIHAJIOM, ajie He OyTH HOTO TIOBHMM aHAJIOroM (II¢ OCHOBHA YMOBA), TaK SIK B IIbOMY BHIIAIKY
MOJIeNIIOBaHHS BTpadae ceHc. OCHOBHa BIAMIHHICTH MOJENi BiA OpWriHalmy - 3AaTHICTh A0 THYYKOTO
MIPOTHO30BAHOTO 3MIHIOBaHHS, SKE€ HE BINIMBA€ Ha BUXIAHI JaHi Moxaeni. MareMaThnyHa MOJEIh
MIPaBOBITHOCHH MOXE SIBJISATH COOOI0 MaTeMaTW4YHE PiBHSHHSA, TpadivHe BimoOpakeHHS Pi3HHX (aKTOPIB,
Ta0JIAII B3a€MO3AJICKHUX O3HAK (TOiH, sIBUI) i T.1. OCOONMBICTIO TaKOI MOJIET € Te, IO BOHA HE KOTIIOE
JOCHIKyBaHUK 00’ €KT abo sBUILE, a EPETBOPIOE 3HAUEHHs OJHUX O3HAK MPaBOBOIO sBHIIa abo mpouecy,
00paHUX y AKOCTI HE3IC)KHUX JTAHWUX, B 3HAUCHHS 1HIIMX 03HAK, 00paHUX y SIKOCTI 3aJIeKHUX JaHUX.

3HaYHNX YCHIXiB Yy JOCHIDKCHHI MaTEeMaTHYHHX MOJIEIEH CHCTEeMH IpaBa Ta IIPABOBITHOCHH
nocsirayB npogecop OnpkoB O.I'., sikuil 3anponoHyBaB OCHOBHY aKCiOMY IIpaBa, CyTbh SIKOI MOJIATaE B TOMY,
10 B iJcalbHId NpaBoOBi cucTeMi Oyab-Aike Cy0’€KTHBHE TMpaBO OJHOIO Cy0’e€KTa Yy IEBHHUX
MIPaBOBITHOCHHAX ITOBHHHO OyTH TMOBHICTIO 3aJ0BOJICHO IOPHINYHUM 00OB’S3KOM IHIIOTO. BimmoBimHo 10
i€l akciomMu, eJeMEeHTapHI NPaBOBIIHOCHHY 3aBXAU CKIIAJAIOTHCS 3 ABOX YAaCTHH: Cy0’€KTUBHOTO IpaBa U
IOPUIUYHOTO O0OB’s3Ky (a = b+c, Ae a — MpaBOBIAHOCHHHU, b — Cy0’€KTMBHE NpPaBO, C — IOPUAWYHUHI
000B’s130Kk). ToOTO 3a MaTeMaTHYHHMMH 3aKOHAMHM IIi YaCTHHH MAalOTh OYyTH TONSPHUMH —
pizHOo3apsmxeHnMu. B nanomy Bumaaky cy0’ekTuBHe mpaso (b) — 11 MO3UTHBHO 3apsaKeHa YacTKa CUCTEMHU
npaBa, OCKUTBKM Ma€ B MOTEHLIaNi MO3UTHBHY cBOOOAY (YHOBHOBaXK€Ha 0c00a M0 3aKOHY OTPUMYE IesiKi
Oyrara — HaOyBae MOAaTKOBY cBoOoay). FOpummunuii 000B 30K (C) — HETATHBHO 3apsKeHa JacTKa IpaBa,
sIKa Ma€ HEeTaTHBHY cBOOOMy (CyO’eKT, Mae 3000B’sI3aHHS BIAIOBIAHO IO 3aKOHY, BTpadyac MEBHY YaCTHHY
MepCOHABHOT cBOOOIN) [2, . 280].

OTXxe OOWHHICI0O BUMIPY TaKWX IPABOBIMHOCHMH BHCTYINAIOTH Ti OAWHMWIN, B SKUX BHUMIPIOETHCS
cBOOOZIa BIAHOCHO J0 MaHWX TPaBOBITHOCWH. B Teopii mpaBa KOHKPETHI TIPaBOBIIHOCHHU MAalOTh
MOJICJIIOBATUCS SIK OallaHCOBi, TOOTO piBeHb CBOOOAM y TPaBOBiM Mii JOPIBHIOETBHCS HYJIO, OCKUIBKH
cy0’€eKTHBHI ITpaBa i IOpUANYHIA 000B’SI3KU PiBHI, aje X SIK BXKE 3a3HAYANOCs BUIIE BOHH MOJSPHI. [HIIMMH
CIIOBaMH, Cy0’€KTHBHE TPaBO 1 IOPHINYHUN OOOB’SI30K Yy KOHKPETHOMY IIPaBOBOMY BYHMHKY piBHI 3a
MOJyJIeM, ajie IPOTHIIEKHI 3a HAIIPSIMOM.

o0 moka3aTu B3a€MO3B’S30K CyO’€KTHBHOTO IpaBa i IOPHOUYHOTO OOOB’S3KY, BapTO B3ATH 3a
OCHOBY €JIEMEHTAapHI MOJCIBbHI MPaBOBITHOCHHM (HE peaibHi, a TEOPETUYH1), B AKUX 1 YTBOPIOEThCS IIEH
3B’s130K: a = f (b,c) =b - ¢ =0, O4eBUAHO, III0 HOPMH TIpaBa MOBUHHI «3aaBaT» HYJb Y IPABOBITHOCHHAX,
aJpKe cyMa IMo KOXHii mapi b Ta ¢ - 4acTOK IOpiBHIOE HYJIIO, IO Y MOBHIM Mipi BiANOBigae akciomi - Oyib-
sIKe Cy0’€KTUBHE TIPaBO OJHOTO Cy0’€KTa y MEBHUX MPaBOBITHOCHHAX IMTOBUHHO OyTH IMOBHICTIO 3a0BOJICHO
IOpUIUIHUAM 000B’si3koM  iHmIoro. Ilpwm mopymmeHHI OaHOTO TpaBWia TPAaBOBIAHOCHHU OyayTh abo
He3aKiHYeHUMU (MOo3uTUBHUMU: a > (), abo HamnuimkoBuMu (HeraTuBHUMH: a < () cy0’€KTHBHE IpPaBO
3aJIMIIAETHCS MOBHICTIO 00 YaCTKOBO HE3aJ0BOJICHUM IOPUIMYHUM 000B’s13K0M. TOOTO y TaHOMY BUTIAIKY,
TIPOSIBIISIETHCSL  OUEBUIHUN aucOajaHC Yy TPABOBITHOCHHAX 1 BIAMOBIAHO TOPYIIYETHCS PIBHICTH
Ccy0’€KTHBHHX TIpaB 1 IOPUIUIHIX 000B’sI3KiB [2, c. 283].

B nmosutuBHUX npaBoBizHOCHMHaX (a > 0) cy0’eKTHBHE NPaBO 3aJIHMILAETHCS MOBHICTIO a00 4aCTKOBO
HE3a/I0BOJICHIM FOPHIAIHUM OOOB’SI3KOM, IO MOJKE CBITYUTH IPO MPOTAIMHH y 3aKOHOMABCTBI, SKE
peryiroe aaHi npaBoBigHocHHU. Hampukianm, 3rigao 3 1.7 4.10 cT. 62 3akony Ykpaiau «lIpo HarioHaIbHY
TOJTIITIFOY» TTOJIIEHCHKUN TT1JT YaC BUKOHAHHS TOJIIEHCHKUX MOBHOBAXKEHb KOPUCTYETHCS OE30IIATHO BCiMa
BUJAaMHU TPOMAJCHKOI0 TPAHCHIOPTY MiCHKOTO, IPUMICHKOTO 1 MiCLIEBOTO CITOMYYEHHs (KPIM TaKci), a TaKOXK
IOy THAM TPAHCIIOPTOM. ...», pa3oM 3 TuM 3 1 gepBHsa 2015 poky KuiBchka Micbka aepaBHa aaMiHiCTparlis
ckacyBana cBoe pimeHHs Bix 27 nucronaga 2008 poxy «IIpo 6e3komroBauii npoizn y Kuesi npamiBHUKIB
Mininii, nogarkoBoi Mmiminii Ta CbY», T00TO (hakTHUHO MpaLiBHUKY MPABOOXOPOHHUX OPraHiB HE MOXYTh
32JI0BOJIBHUTH CBO€ Cy0’€KTHBHE IMPaBO Ha OE3KOIITOBHUM MPOi3a Yy TPOMAJACHKOMY TPAHCIIOPTI.

B meratuBHEX mpaBoBimHOCHHAX (a < () Cy0’€KTHBHE MPaBO 3a0BOJICHO IOPUIUIHAM OOOB’S3KOM 3
Ha/JIMIIKOM, IO CBIJYATH MPO MOPYIIEHHS OanaHCy B LMX MPAaBOBITHOCHHAX, TAKUM YHHOM OPYLIYETHCS
OJIMH 3 OCHOBHHMX NPWHIUIIB MpaBa — MPUHIUN crpaBeaiInBocTi. [IpaBoBITHOCHHU JaHOTO BUJIY HE TaK
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ITUPOKO TIOIHMPEH] y BITUM3HSHIN IOPUINYHIA MPAKTHIl, aje BCE K TaKW OJHUM 13 MPHUKJIAIIB MOXE OyTH
Ha/IaHHS HACENeHHIO CyOCHIid Ha BiJIIKOAYBAHHS BapTOCTI KOMYHAJIBHHX MOCTYr. Tak, BIAMOBiAHO A0
noctanoBu KaGinery winicrpiB Ykpainu Big 28 mororo 2015 poky «IIpo BHecenus 3MiH a0 [lopsmoky
nepepaxyBaHHs ISIKUX CYOBCHIIIH 3 IepyKaBHOro OIOIKETY MICIIEBUM OOKETaM Ha HaJlaHHS IILIbT, CYOCH I
Ta KOMIIEHCAMii» CIIPOIIEHO Mpouexypy ohpopMIIeHH: CyOCHIiii, a caMme: CKaCOBYIOTBCS BC1 0OMEKEHHS 1010
MailHOBOTO cTaHy 0cCi0, sSKi 3BEpTaloThCsA 3a NpPU3HAYCHHSIM CyOCHAii, KpiM 3IiHCHEHHS OJHOPa30BO1
JIOPOTOBApTICHOI MOKYNKH (Ha cyMmy moHanm 50 Tuc. rpH.). Cepen Takux 0OMEKeHb: HasBHICTh Y BIJIACHOCTI
JIBOX OKHTJIOBMX IPHUMIIICHb, HAsIBHICTH Yy BJIACHOCTI JBOX aBTOMOOUTIB; HAsABHICTH Yy CKJai
JOMOTOCTIOIapCTBa 0Ci0 Mpale3JaTHOTO BiKY, SIKi HE MPAaLIOI0Th, HE HABUAIOTHCA 1 HE TIepeOyBaloTh Ha O0MIKY
sIK 0e3po0iTHI; 34a9a B HalM >KHTIIOBOTO MPHUMIMIEHHS TOmO. T0oOTO poawHa i3 MOCTaTHIM MaTepiaabHAM
CTAaHOBHIIEM, MAIOUH HEBEIHMKY OQIIIHHY 3apo0iTHY IJIaTy Ma€ MOYKIIUBICTE 3aI0BOJIBHUTH CBOE Cy0’ €KTUBHE
MPaBo Ha OTPUMaHH CyOCH i1, 3TI0BKMBAIOYH IOPUAMIHUM O00B’I3KOM JICpyKaBH 11 HaJaTH.

JloriuHo, 1m0 MpaBOBi BIIHOCHHU SKi MOBHICTIO 30aJIaHCOBaHI MOXXHA BBaXKaTH 1I€aTbHUMH, TOOTO
TaKUMH, 0 SKUX Ma€ MParHyTH IPaBOBE, JEMOKPATHIHE CYCHUIBCTBO 1 SIKI Ma€ 3a0e3ledyBaTH JeprKaBa.
Haxanb, ykpalHChbKe 3aKOHOABCTBO III¢ HE IMOBHICTIO BiAIOBIIa€ MPUHIIMIIAM CIIPABEAJINBOCTI 1 mepedyBae
y MEpMaHEHTHOMY CTaHi PO3BHUTKY 1 yJOCKOHAJICHHS, II0 YCKJIAAHIOE peallizalilo ilealbHUX IPaBOBUX
BIIHOCHH y NMPaKTHYIHIN TiSITLHOCTI.

[lizcymMoByrOUM BHKIIaJIcHE, BapTO 3a3HAYMTH, IO 32 JOIMOMOTOK MAaTEeMaTHYHOTO MOJICITIOBAHHS
3po0sIeHO CcTpoOy BIATBOPUTH CTPYKTYPY, 3B’S3KM Ta 3aKOHOMIPHOCTI MpPaBOBIAHOCHH, OKpPiM TOTO
MOOYIOBAaHO TEOPETHYHY MOJIENh 1J€albHUX IPABOBUX BiTHOCHH, sIKa IOBHICTIO BiAIOBiIAa€ TPHHIIHITY
CIIPaBEIUBOCTI 1 IO K01 HEOOXITHO MParHyTH HE TUTBKH B TeOpii, a i y mpakTudHil misutbHOCTI. OTXKE Ha
OCHOBI MaTeMaTUYHHMX METOJIB BiJKPUBAIOTHCS BEIUKI MOMJIMBOCTI JUIS JOCHIJDKCHHS TCOPETHYHUX
MPaBOBIIHOCHH, Ha OCHOBI 4OTO 3IiMCHIOBATH pealibHi MPOMO3UIii UIsI KOHKPETHOTO BIUIMBY Ha Oynab-sKi
MIPaBOBI SBHIIA.
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Abstract: various scientific debates are taking place today not only at the national level but also within the framework
of international organizations on the role of countries, international organizations on issues of legal regulation of foreign
citizens’ activities, foreign labor migration and its legal regulation. The main reason for this is sharp increase of labor
migration process in the world in recent years, growing aspirations of foreign citizens in carrying out activities in other
countries, as well as involvement of foreign professionals in working in other countries as the result of attracting foreign
investment, signing bilateral agreements of employment on the basis of the principle of reciprocity between the two
states. Bringing national legislation on human rights in accordance with international standards, development of foreign
economic activity of enterprises and organizations entail the emergence and increase of labor relations with so-called
foreign element. Based on this, in this article, different aspects of collision-legal regulation of labor relations with
complicated foreign element are covered and analyzed. In this, the author pays attention to the types and importance of
collision norms governing international labor relations, as well as the principle of autonomous will as a method of
collision-legal regulation of labor relations.

Keywords: foreign element, collision norm, the principle of autonomous will, free choice of rights (lex volutatis); law
at the place of work (lex loci laboris); flag act (lex flagi); law of the country of institution, business travelers’ (lex loci
delegationis).

The Republic of Uzbekistan is open to the outside world, as a democratic state has established equal
and mutually beneficial cooperation with countries in the world and international organizations since the
early days of independence. The main purpose of such cooperation is ensuring human rights, to provide
effective protection of social and economic rights of our citizens outside of the country. One of such
processes is the establishment of manufacturing and industrial enterprises in the world, emergence of
population migration as the result of their development. So, creation of adequate legal conditions for not only
citizens of the Republic of Uzbekistan, but also for foreign citizens on freely conducting activities is one of
the most important tasks today.

The importance of regulation of labor relations, complicated by a foreign element is determined by the
duty of a democratic legal state to provide and protect the rights of any person, including a foreign citizen or
stateless person conducting labor relations in the territory of that state.

This situation sets the task not only in the legal regulation of foreign labor migration, reviewing
requirements for foreign labor migrants, but also legal activities of foreign citizens carrying out their work in the
country, resolving regulatory issues relating to the right of the state on their social protection, on determining the
place of international labor organizations on effectively addressing issues of regulating this labor.

In the West in recent decades, so-called collision labor law is actively developing, ie norms and
structures indicating the law of a country using labor laws of different countries in cases of conflicts are
being developed [1, p. 22].

Collision problem arises when laws of two or more countries can qualify for the regulation of the same
attitudes and choices must be made on the basis of applying collision rules. It is clear that the use of only the
collision norm can not solve the controversial issue on merits. Collision norm just refers only to substantive norms
of national legislation of the country. Thus, the final solution of the problem in connection with the conflict of
laws in different countries requires the use of not only collision norms, but also material-legal rules.

Relations of private nature falling within the scope of private international law also relate to labor
relations associated with foreign rule of law, but only to the extent that their legal regulation is carried out
using the categories of private law (contractual obligations, legal capacity, indemnification, limitation of
actions). The system of norms governing such relations constitutes an independent branch of IPL —
international private labor law, consisting of substantive rights and collision regulations [2, p. 122].
International private labor law is a special regulation of labor relations associated with foreign legislation [3].

Labor relations complicated by a foreign element are included in the subject of international private
law. This statement is confirmed by the statements of such prominent scholars as: Kh.R.Rakhmankulov,
M.M.Boguslavskiy, V.Y.Ergashev, S.Khamraev, [.S.Peretersky, L.A.Luntz, V.P.Zvekov, S.N.Lebedev,
N.A.Khaustova, G.K.Dmitrieva. These authors define the subject of international private law as civil-legal
relations (in the broad sense), complicated by a foreign element [4, p.448; 5, p.218; 6, p.545-562; 7, p.282.].

We should agree with the opinion of N.A.Khaustova on inclusion labor relations into the subject of
international private law. She claims that it is possible for the following reasons: firstly, this is private law
relationship in the regulation of which the categories of civil law are used (agreement, law and legal
capacity, indemnification, autonomy of the parties’ will, etc.); secondly, this is relationship of an
international character [8, p. 42-45].
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Inclusion of norms governing labor relations connected with foreign law, the system of IPL is
highlighted by the majority of scientists: “General terms and provisions of international private law are
applied to labor relations with a foreign element” [6, 546]. Employment relationship with a foreign element
along with civil-legal relations are included into the subject of international private law [9]. Even the concept
of a narrow interpretation of the subject of IPL taking into account the complex nature of this sphere of law
allows to include norms on labor relations of individuals in its subject [10].

Collision regulation of international labor relations involves the use of general categories of collision
rights, but only with significant reservations. As a rule, labor relations in the territory of a state shall obey its
law. However, the state may agree to the withdrawal of the rule on application to the employment contract of
its domestic law and allow the use of foreign law. The latter should have a close relationship with these labor
relations, not to worsen position of an employee in comparison with local legislation and not to violate the
mandatory norms of labor law [11].

The following basic collision principles in the field of labor relations complicated by a foreign element are
developed: freedom of choice of law (autonomy of will — lex voluntatis); law of the place of work (lex loci
laboris); law of the place of the employer; law of the ship’s flag (lex flagi); law of citizenship of the employer (Iex
patriae, lex nationalis); law of the country of the contract on employment (lex loci contractus).

In each country, the legislation establishes the principle according to which international labor
relations will be governed. Let us discuss some of them in detail.

Collision-legal regulation of international labor relations affects only private law aspects of this
relationship, first of all, issues of employment contract. An employment contract is a contract, and autonomy
of the will as a general collision factor of all contractual obligations is widely applied to it.

Collisional formula “law on agreement", i.e. autonomy of the parties’ will — lex voluntatis is applied in
regulating international labor relations in majority countries. According to this collision factor, the parties of the
employment contract give the choice of applicable law. However, taking into account the nature of employment
relationship, the choice of rights of a country by the parties of the labor contract to be applied, is limited. The
legislation of the most countries provides for the parties’ agreement on the applicable law in conclusion of any
employment contract as a civil-legal agreement (Spain, Czech Republic, Liechtenstein, Germany) [12, p. 158-192.].

Thus in some countries, this right of choice is made by the parties without restriction (Australia,
Canada). In others, restrictions remain on the freedom of choice of law by certain limits focused on
protecting the interests of the weaker party — the employee. For example, in the German Civil Code,
principles of autonomy of the will is basic in international law of employment contracts. Choice of law is
allowed and can be performed both by parties, and by means of a collective agreement. However, its effect is
essentially limited by mandatory norms of national law. Thus, the principle of autonomy of the will should
not deprive workers of protection providing them with national law. Action of law determined by selection
of members of the labor contract can be restricted by the requirement that the worker was not deprived of
protection afforded by the pre-start of lex loci laboris, i.e. the law of the place of work.

“Protective” clauses, like the above are characteristic of the legislation in France, Belgium, as well as
some Latin American countries. Law of Georgia in 1998, formulating “peremptory norms of social
protection” prescribes to consider the choice of law as ineffective if it ignores the mandatory norms adopted
for protection of workers and employees from discrimination. This rule is subject to application also in
respect of employment contracts if they are agreed or signed in a country where workers and employees
have a place of residence and where such protective clauses exist. “Protective” clause is also included in the
Law of Estonia 2002 [12, p. 158-192.].

In the absence of choice of law by the parties, labor relations shall be regulated by the law of the
country of a place of usual execution of labor activities by the employee (lex loci laboris). Collision factors
“the law of the place of work” (lex loci laboris) — is the most common approach in determining the law
applicable to the labor relations. Thus, the Article 10.6 of the Civil Code of Spain states, “obligations
resulting from a labor contract shall be governed by the law of the place where the services are provided”.
According to the Article 67 of the Code of International private law in Tunisia, “employment contract is
regulated by the law of the state where the employee usually carries out his activities”. [12, p. 158-192.].

Now let us closer consider the legal basis of the legal status of foreigners in the Republic of
Uzbekistan, and their activities. Article 23 of the Constitution of the Republic of Uzbekistan states: “Foreign
citizens and stateless persons, during their stay on the territory of the Republic of Uzbekistan, shall be
guaranteed the rights and freedoms in accordance with the norms of international law. They shall perform
the duties established by the Constitution, laws, and international agreements signed by the Republic of
Uzbekistan” [13]. These norms apply to the sphere of labor relations of foreign citizens and stateless
persons. This means that the legislation of the Republic of Uzbekistan is based on the application of
principle of the national treatment in the field of labor relations.

With regard to the special legislation of the Republic of Uzbekistan, at the present time, neither Labor
nor the Civil Code does not contain collision norms that would regulate international labor relations. For
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example, the Article 11 of the Labor Code of the Republic of Uzbekistan contains general collision
normative requirements based on the criteria of territoriality of the national treatment in regulating
international labor relations. In accordance with this article, legislation on labor apply to foreign citizens and
stateless persons working in the territory of the Republic of Uzbekistan under the labor contract with the
employer. The Article 12 of the Labor Code of the Republic of Uzbekistan prescribe the procedures that in
enterprises owned fully or partially by a foreign legal person and individuals and located on the territory of
the Republic of Uzbekistan shall apply labor legislation of the Republic of Uzbekistan [14].

As it can be seen, the current legislation of Uzbekistan, including the Labor Code of the Republic of
Uzbekistan left the solution of collision issues on labor relations of private law nature unattended. The Labor
Code of the Republic of Uzbekistan contains only general collision normative requirement regulating labor
relations. There is share of administrative and legal regulation, as well as desire of the legislator to protect
the interests of the employee in labor relations (as the weaker party in labor relationship) and to protect
against possible abuse by the employer. Thus, provisions of domestic legislation does not fully suggest a
collision method of legal regulation to be applied in regulating international labor relations.

Meanwhile, the legislative practice of foreign countries resolve these issues in accordance with special
laws on international private law (Austria, Hungary, Poland, Romania, Czech Republic) or in the Civil Code
(Albania, Germany, Canada). [15, p. 311] This gap in legal regulation of external collision should be filled
by introducing appropriate collision normative requirements into the Labor Code of the Republic of
Uzbekistan. For replenishment of the gap of collision regulation of labor relations, it is proposed to introduce
chapter on “Application of norms of international private law to labor relations” into the Labor Code of
the Republic of Uzbekistan. It is advisable to formulate the collision principle of autonomy of the will to
labor relations with a foreign element, as this principle allows to fully meet the interests of both the
employee and the employer. At the same time this principle should be limited with the scope of prohibition
on deterioration of the worker compared to mandatory norms of the law of the country, of the worker’s
citizenship. If the will of the parties of the employment contract is not identified, then the right will be
applied to the employment contract — the right of the country in which the employee commonly carries out
his work under the contract, even if he is temporarily performing his/her activities in another country, or if
there is no country — law of the country, where the company that hired an employee, is situated. If the
circumstances show that, the contract is more closely connected with another country, it becomes a subject to
the application of the law of that country.

The following proposals and conclusions were prepared on the basis of the study:

firstly, labor relationship with a foreign element are the subject of international private law, as this is
relationship of a private law nature (civil and labor relations are united by common principles of private law
regulation: equality and legal autonomy of the parties, dispositive regulation, contractual nature of origin,
etc.). Allocation of international private labor law as a subsector of international private law, possibly as
follows: 1) on the subject of regulation — labor relations with a foreign element of private law nature. These
relationships are united by common principles of private law regulation: equality and legal autonomy of the
parties, dispositive regulation, contractual nature of origin and termination of a relationship, indemnification,
etc. 2) on the method of legal regulation. International private law and international private labor law are
united by common methods of legal regulation, namely, by collision or substantive law.

secondly, analyzing provisions of the national legislation and judicial practice of foreign countries, it
can be concluded, according to which the autonomy of the will, which is one of the fundamental principles
of international private law and labor law applied with some degree of caution.

thirdly, the Labor Code of the Republic of Uzbekistan does not provide for a choice of the right to the
parties of the labor contract. For replenishment of the gap of collision regulation of labor relations, it is
proposed to introduce chapter on “Application of norms of international private law to labor relations”
into the Labor Code of the Republic of Uzbekistan. Initial position in this chapter must be based on the
following: parties of labor relations decide themselves what the national system of labor law should be
applied to the relationship. In other words, the parties themselves elect their national law for the contract. If
the will of the parties of the employment contract is not identified, then the right will be applied to the
employment contract — the right of the country in which the employee commonly carries out his work under
the contract, even if he is temporarily performing his/her activities in another country, or if there is no
country — law of the country, where the company that hired an employee, is situated. If the circumstances
show that, the contract is more closely connected with another country, it becomes a subject to the
application of the law of that country.
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Konim3noHHble NPUHIUIBI B 00J1aCTH TPY/AOBBIX OTHOLIEHMH , 0CJI0KHEHHBIX
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AHHOTAIIMA: CETOMHS MPOXOIAT pAa3IMYHbIE HAydHBIE ne0aThl, O PONH CTPaHBl M MEXTYyHApPOTHBIX
OpTraHm3aIfii 1Mo BOMPOCAM MPABOBOTO PETYIMPOBAHUS JEATEIHHOCTH WHOCTPAHHBIX TPaXTaH, TPYHOBOM
MUTpAllii U €€ TPABOBOTO PETYyJIHPOBAHMS HE TOJIHKO HA HAIMOHAIHHOM YpPOBHE, HO TaKKe B paMKax
MEXIyHAPOMHBIX opranu3anuii. OCHOBHOW MPUYMHON SIBISIETCS PE3KOE yBEIMYCHHE TpoIecca TPYAOBOU
MUTPAIlii B MHPE B TIOCIIEHHE TOABI, PACTyIlee CTpEeMJICHHEe MHOCTPAHHBIX TPaKIaH B OCYIIECTBICHHUH
NEeSTebHOCTH B JIPYTHX CTpaHaX, a TakXKe BOBJEUEHHE WHOCTPAHHBIX CIEIHMAINCTOB B pabOTy B APYTUX
CTpaHax B pe3yibTaTe MPUBJIEUYCHNS HHOCTPAHHBIX UHBECTHIINN, TIOJAMCAHNS JBYCTOPOHHUX COTJAMIEHUI O
3aHATOCTH HAa OCHOBE MPUHIIMIIA B3aMMHOCTH MEXAY ABYMs rocynapctBamu. IlpuBeaeHune HaIlmoHaIbHOTO
3aKOHOJIATEIbCTBA O IMpaBaX 4YEJIOBEKAa B COOTBETCTBUE C MEXKAYHAPOJHBIMH CTaHIApTaMU, pPa3BUTHUE
BHEITHEIKOHOMHYECKON [IEATEIIEHOCTH TPEANPUSITHI W OpraHM3alMid BIEKYT 3a COOOW TMOSBICHHE U
YBEJIMYCHUE TPYIOBBIX OTHOILICHUN C TaK Ha3bIBAEMBIM HHOCTPAHHBIM 3JIEMEHTOM. McXoas u3 3TOro, B
HACTOSIIIEN CTaTbe OCBEUICHB U MPOAHAIM3UPOBAHBI PA3IUYHBIC ACHEKTHl KOJUIM3UOHHO-TIPABOBOIO
PEeryJIupoBaHus TPYAOBBIX OTHOLIECHUHN C OCJIOKHEHHBIM MHOCTPAHHBIM JIEMEHTOM. Y ICICHO BHUMAaHUE Ha
BHUJIBI ¥ 3HAUCHHUE KOJUIM3MOHHBIX HOPM, PETYIUPYIOMIUX MEXKIyHApOIHbIC TPYAOBbIC OTHOIICHUS, a TAKXKe
MIPUHIIATI aBTOHOMHOHW BOJIM KaK METO/T KOJUIM3HOHHO-TIPABOBOTO PETYIIMPOBAHMUS TPYAOBBIX OTHOIIICHHH.

KiwoueBble cj1oBa: HMHOCTPAHHBIM 3JIEMEHT, KOJUIM3MOHHAS HOPMa, NPUHIMI aBTOHOMHOM BOJIH,
cBoOoaHbI BbIOOp mpaB (lex volutatis); 3akon mecta pabothl (lex loci laboris); 3akon ¢uiara (lex flagi);
3aKOH CTPaHbl YUPEIKICHHS, KOMaHAupoBaTh padoTHHKa (lex loci delegationis) u mip.
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Abstract: The object of the research article are the problematic issues about the nature of law as a special form of
implementation of labor law is. The common (generic common) properties of law on which the right may not be
exercised subject alone and requires interference and enforcement effective as when other forms of implementation of
the law can not lead to the onset necessary and (or) the desired effects. Determined that enforcement of labor law is
based not only on the central provisions of legislation, but also to local regulations.

Keywords: the nature of law, the implementation of law, public authorities, the subjects of law, regulations, rights and
obligations of the participants of legal, state-imperious character, form the right.

IMocranoBka mpoOgeMu. CTBOPIOIOYHM Ta BIPOBAKYIOUM Yy JKUTTS HOPMH IIpaBa, BiAIOBIiIHI
HOPMOTBOPYI OpTraHW IMEPECTiAYIOTh METY BPETYNIOBAaHHS CYCIUJILHUX BIIHOCHH, BHECCHHSI B TIPOIEC iX
(YHKLIOHYBaHHSA 371arofKEHOCTi, IOCIIJOBHOCTI Ta IEBHOi, KOPHCHOIi A CYyCIIbCTBA 1 JAEpKaBH,
crpssMoBaHoCTi. OIHAK OJHOTO JIMIIE 3aKPIIJICHHS MPaBOBUX HOPM y BIAMOBITHUX IOPHUIAWYHUX JDKEpEIax
HEJOCTaTHBO ISl AOCATHEHHS 3a3HaY€HOi METH, MOJIOKEHHS HOPM MAaloTh peajbHO, TOOTO HA MPaKTHII,
BTiUTIOBAaTUCS Y KUTTA. Came IJ1s IbOTO Y JiepKaBi iCHYI0Th ()OpMH peanizamii mpaBa, 3aBIsSKU SKUM IIPaBo i3
TaKoro, 110 iCHY€ Ha Narnepi, NepeTBOPIOETHCS Ha MPaBO B Iii.

AHaniz myoOJikamiii, B SIKMX 3alM04YaTKOBAHO PO3B’si3aHHs AaHol mpobJjemu. Peamizarmii abo
(hakTHIHOTO 3MIMCHEHHS NOTPeOYIOTh HOPMH YCIX Trajay3eil mpaBa, BTOMY YHCII 1 TpyJOBOTO. 3araibHi
TEOpPEeTWYHI NHUTaHHS mpaBopeanizanii anamizyBamu C.C. AunekceeB, B.M. T'opmennos, B.B. Jlazapes,
M.®. Op3six, O.®. Ckakys, JI.C. SIBuy, I1.0. Henbaitno, M.C. Ctporosuu, ®.A. I'puropres, M.1. Maty30Ba,
O.B. Manpko Tta iHmi. Pi3HI acmekTu peamizamii Oe3mocepeHhO0 HOPM TPYIOBOTO IpaBa BHUBYAIH
H.b. bonorina, B.C. Benenikros, I'.I. Yanumesa, B.I. [Ipokonenko, JL.II. I'pysinosa, I1.JI. [Tumunenxo,
E.M. Akonoa, B.I. Cmomsipuyk, B.I'. Kopotkin. [IpoTe, He3Bakaioun Ha JOCHTh aKTHBHUH (MKBaBHii)
iHTEepeC HAyKOBINB 0 3a3HA4eHOI MPOOJEMATHKH, IMUIMKA s MUATaHb, IOB’S3aHUX 13 IMpaBOpeaizalliio,
3aJMINAETBCS BCE 1€ HE JOCTaTHBO MAOCHIIPKEHWH NpaBHUKaMH. 30KpeMma MOTpeOyIoTh PpeTebHOro
OIIpaLlOBaHHS T4 YTOYHEHHs MPOOJIEMHI MUTAaHHA [MIOA0 CYTHOCTI MPaBO3acTOCYBaHH K 0COOIMBOI popMHU
peamizamii camMe HOPM TPYAOBOTO TpaBa. BinaTak, MeTol0 CTaTTi € 3OIHCHEHHS IPaBOBOTO aHATI3y
3aCTOCYBaHHS HOPM TPYJIOBOTO TpaBa, SK BAXKIWBOTO CKJIAJOBOTO €IIEMEHTa PEryJSTHBHOIO MEXaHI3My
TPYAOBOTO NpaBa.

Buxaan ocHoBHoro marepiamy. s Toro, mo0 3po3yMiTH CYTHICTH IPaBO3acTOCYBAaHHS Yy cdepi
TPYAOBOTO TpaBa Ta OiLIBIT TOYHO CHOPMYJIIOBATH BIAMOBITHE MOHATTS, HEOOXITHO MPOAHAI3YBATH HOTO
OCHOBHI BiacTUBOCTi (03Hakn). Taki BueHi, sixk O.C. [lamkoB Ta C.I1. MaBpiH cepen TOJIOBHUX Ha3WBAaIOTh
Taki 0COONMBOCTI 3aCTOCYBaHHs HOPM TPYIOBOTO IpaBa: l) cy0 €KTH NHpaBO3acTOCyBaHHS 1 aapecar
3HAXOJISATHCS B IEPBUHHOMY IIPABOBOMY 3B SI3KY; TAaKHM YHHOM, 3aCTOCYBaHHS BiJOYBa€ThCs 0€3 BTPyJaHHS
JICpKaBHUX OpTaHiB BIIaIH; 2) HOPMH TPYAOBOTO IpaBa MOXYTh 3aCTOCOBYBATHCS PAJIOK0 TPYIOBOTO
KOJICKTHUBY, MPOPKOMAMH, 3araIbHUMK 300paMu TPYIOBOTO KOJICKTHBY, IHITUMH OCOOJIMBUMU CYO €KTaMU;
3) OUTBIICT Cy0 €KTIB, SKI 3aCTOCOBYIOTH IIPABO, HE BOJOMIIOTH CICIIAIBHAME FOPUIUIHIMH 3HAHHIMU
[1, ¢c.59]. 3 Hamoi Toukm 30py Taka Kiacugikallis ocoOTUBOCTEH 3acTOCYBaHHS HOPM TPYAOBOIO IIpaBa
3aHAJATO By3bKa i He BioOpaxae yciei Horo cneundiku. Apke mo-nepiie, 0COOIUBOCTI MPaBO3aCcTOCYBAHHS
HE BHUEPIYIOTHCS JIUINE CY0 €KTaMH, 10 HOTo 3/IHCHIOITh, a MO-JAPYre, aBTOP CYTTEBO 3BY3HMB KOJIO ITHX
cy0’€KTiB, HE BKIIOUHMBIIH JI0 HHOTO JEP>KaBHI OPTaHH Ta OpTaHU MiCIICBOTO CAMOBPSTyBaHHS.

XapakTepu3ylounu 0coOIMBOCTI JOCHTIKYBaHOTO IIPAaBO3aCTOCYBAaHHS CIIiJl BpaXOBYBATH, LII0 BOHO Ma€
SIK O3HAKH, SIK1 BIIACTHBI IIPaBO3aCTOCYBaHHIO B3arajli, TOOTO HE 3aJIe)KHO Bijl TOTO, V SIKili Tay3i mpaBa BOHO
3MIHCHIOETHCS, TAK 1 Ti, 1[0 00YMOBJICHI CIICHU(IKOIO IPEAMETY PEryJIIOBaHHS HOPM TPYAOBOTO IpaBa.

Jlo cminmpHEX a0o0 pPONOBHUX BIIACTHBOCTEH IMPaBO3acTOCYBaHHS K TMPaBUJIO BIAHOCATH: a)
Oe3mocepelHbO TMMOB’s3aHA 31 3AIMCHEHHSAM «OMepaliid» 3 HOpPMaMH MaTepiaIbHOTO 1 MPOLEexLypHO-
MPOLIECYaabHOr0 IpaBa; 0) 3IIMCHIOETHCSA TUIBKH CICIIaIbHO YIIOBHOBOXKEHUMH Ha T Cy0 €KTaMu
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MPaBO3aCTOCOBHOI ISITLHOCTI; B) TOB’s3aHa 3 PO3TIIAIOM 1 BHUPIMICHHSIM OPUANYHO 3HAYMMHX CIIpaB Ta
OPUAHATTAM PO3MOPS/IKEHb 1HIUBILYyalbHOTO XapakTepy; T) 3YMOBIIOE MOTpedy B OCOOIMBOMY piBHI
HOPMATHBHOI perjlaMeHTallii B TpoIleCyalbHOMY TIpaBi; 1I) Oe3mocepenHho TOB’s3aHa 3 HEOOXiTHICTIO
BHKOPHUCTAHHS Pi3HUX MPaBWII 1 MPUHOMIB IOPHANYHOI TEXHIKH [2, ¢. 56-57].

Ha nam mornsx HaiiOinplie mpakTHYHE 3HAYCHHS MaTUMeE TaKWH Tepellik 3aralibHUX (POJOBHUX,
CHUTBHUX) BJIACTUBOCTEH MPaBO3aCTOCYBAHHS:

a) SBIETHCS CO0O0I0 HAMOUTBIN CKIamHy (GopMy pearisamii mpaBa, OCKUTBKH 0a3yeThCsS Ha IMpoIieci
OII0CEepeIKOBaHO1 peanizalii mpasa, TOOTO KOJH NMPaBO HE MOXKE OYyTH peaii3oBaHO CyO’ €KTOM CaMOCTIHHO i
BHMAara€ CTOPOHHBOI'O BTPYYaHHsS. A IIe Y CBOIO 4Yepry OOYMOBIIIOE HAsBHICTb OUIBII CKIJIAJHOTO IIPAaBO
peanizamifHoro MexaHi3My;

0) BCcTymae y Iiro TOi, Koiu iHII Gopmu peanizamii HOpM IpaBa HE MOXKYTh TPHU3BECTH A0 HACTaHHS
HeoOXigHux Ta (abo) OaxaHux HacHigkiB. I B LBOMYy CEHCi NpaBO3acTOCYBaHHS MOXKHA BBaXKaTH
(haKkyIbTaTUBHOIO CKJIAJJOBOIO 3araIbHOTO MPOIECY MTPABOBOTO PETYIIOBAHHS, OCKIIBKH BOHA IMiIKIIFOYAETHCA
710 HBOTO JIMIIIE y TOMY BHUIAJKY, KOJH I[HOTO BIMAara€ KOHKPETHA CHTYaIlisl, AKy He 3MOTJIM BUPIIIUTH 1HIII
(dbopmu peaiizalii npaBa, 4d HE MalOTh BUPILIYBaTH B cuily ii crienudiky (Hampukiaja, BUIAHHS HaKa3zy Ipo
NPUAHATTS TpaliBHUKA HA poOoTy). HeoOxinHo BiA3HAYMTH, O AESKi MPaBHUKH BU3HAYAIOTH IiCTaBH, 3a
HassBHOCTI SIKUX peaji3yeThcs mpaBo3actocyBanHs. Tak O.D. CkakyH BKa3ye psi BHITAIKIB, KOJIH BUHUKAE
HEOOXIiHICTh 3acTOCyBaHHS HOpM mipaBa: 1. Kosiu mepembadeHi IOpUIMYHUMA HOPMaMHK IIpaBa i 000B'SI3KH
BUHUKAIOTh JIMIIE IICHS yXBaJCHHsS BIAJHOTO pIlICHHS [IEPKaBHOTO OpraHy Npo HAaIUIEHHS OIJHHX
YYaCHHUKIB ITPABOBIIHOCHH CYy0'€KTHUBHUMHU IOPUAMYHUMH IPaBaMH 1 MOKJIAACHHS Ha IHIIMX CYy0'€KTHBHHX
opuauIHIX 000B's3kiB; 2. Komm € cmip mpo mpaBo i CTOPOHH caMi HE MOXXYTh BHPOOUTH Y3TOJKCHE
pilieHHs PO HasABHICTh a00 Mipy Cy0'€eKTHBHUX IpaB 1 IOPUIMYHUX 000B'SI3KiB; 3. Y pasi npaBoNOpyIIEeHb,
TOOTO KOJIM HE BUKOHYIOThCS OOOB'SI3KH, ICHYIOTh TIEPEIIKOIU IS 3/IIMCHEHHS MpaBa i HeoOXiTHO BIATUCS
0 TPUMYCOBUX 3axomiB; 4. Y pa3i HEoOXigHOCTI OQII[ifHOrO BCTAHOBJICHHS HASBHOCTI YW BiJCYTHOCTI
IOPUIUYHUX (aKTiB a00 KOHKPETHUX AOKYMEHTIB Ta iH. [3, ¢.390]. Jlani HaykoBeub 3rpyNoBYe yCi BUMAIKU
MPaBO3aCTOCYBaHHS 1 Ha3MBA€ TaKi IMiJICTABU 3a SKHUX 3IIHCHIOETHCS 3aCTOCYBaHHS HOPM IIpaBa: HalliIeHHS
OHWX YyYaCHHUKIB TPABOBITHOCHH CyO €KTHBHUMH TIpaBaMH 1 IOKJIaIaHHSA Ha IHIMHAX Cy0’ €KTHBHHX
IOPUAMYHUX 000B’SI3KIB; BUPIIICHHS CIIOPY IPO MPaBO — MPO HASABHICTH YU MIpY Cy0’€KTUBHUX IOPHIMYHUX
npaB 1 CyO’e€KTUBHHX IOPHUOMYHUX OOOB’A3KiB; BH3HAUYCHHS MipW IOPUIMYHOI BiAMOBiNANBHOCTI
MIpaBONOpYITHAKA |3, c.423].

Ha mymxy B.C. Hepcecsnia 1o mpaBo3acToCyBaHHSA, K GOpMHU peatizallii mpaBa CiIia 3BepTaTHCS Y
TaKWX BUMAJIKaX: KOJH € CIip MPO HASBHICTh YW BIICYTHICTH Cy0’ €KTHBHUX IpaB 1 IOPHAUYHUX 00OB’SI3KiB
(y ToMy 4ucIi py BU3HAUCHHI MOKAPaHHS 32 MPOTUIIPABHE [isIHHSA); IPU HEOOX1AHOCTI BUBHAYUTH MOMEHT
Iii 1 GakT MPUIUHEHHS MpaB Y¥ O00OB’SI3KIB; AKIIO Tpeda 3MIHCHUTH mepeadadeHnii 3aKOHOM KOHTPOJIb 3a
MPaBWIBHICTIO HAOYTTS MIPaB UM MOKJIagaHHs 000B’s13KiB [4, ¢.425].

B) 3aBXKAM pealizyeThCsl JHMIIe B MEXaxX KOHKPETHHUX TMpaBoBigHOCHH. IlpaBo3acTrocyBaHHs
BiI0OYBA€ETHCS 32 CXEMOI0, 3TIHO 3 SIKOK OJMH CY0’€KT-HOCIH BJIaJHMX IMOBHOBa)KCHb BUMHSE MECBHI i, sKi
CTBOPIOIO ISl 1HIIIOTO CyO’€KTa TIpaBa Ta O0OB’S3KH, a00, SKIIO BOHH BXKE ICHYBAIHM JIO ITLOTO, POOHUTH
MOJKIIMBUM iX 3AilicHeHHsA. ToOTO B MOMEHT NpaBO3aCTOCYBAaHHS 3aBXKIU € TEBHE MPABOBIAHOIICHHS MiX
THM XTO 3aCTOCOBYE HOPMY TIpaBa W THM, Y BIIHOIICHHI KOTO BOHA 3aCTOCOBYEThCA. Bim Tak
MpaBO3acTOCYBaHHS, HA BIAMIHY BiJ, CKa)XKIMO JOTpPHMAaHHS, HE MOKC ICHYBaTH Ta peajli30BYBATHCS I103a
MPaBOBiIHOMIEHHAMH [5, ¢. 128];

I') HACTYNHOIO 3arajbHOI0 O3HAKOI0 MPAaBO3aCTOCYBaHHS € HMOTO OpraHizyrouui (peryisaTHBHHIA)
xapaktep. ToOTO BOHa cIpsIMOBaHAa Ha BIOPSAAKYBaHHS IMEBHHUX CYCHUIBHUX BITHOCHH Ta HAJaHHA iM
HEOOXiMHOT COMialbHO-KOPUCHOT crupsMoBaHocTi. M.I. Mary3os ta O.B. Manbko HarojouryBaigd, IO
3aBISKM TIOCEPETHHULTBY IIPaBO3aCTOCOBHOI [isUIBHOCTI BIOPSAKOBYETHCS CYCHIUJIBHE OJKHUTTS 4epe3
BCTAHOBJICHHSI OPTaHi3allifHUX OCHOB B3a€MOBITHOCHH MiX PI3HUMH Cy0 €KTaMH CYCHUIBHHX BiTHOCHH,
30CepeKCHHSI BUPIIICHHS ITEBHUX MUTaHb Y pyKaxX KOMIIETEHTHHUX OpraHiB [5, ¢. 124].

Ha opranizytouii MOMEHT mpaBo3acTocyBaHHA Bka3zye W €.I. TemnoB. ABTOp mmumie, mo ioro
IOpUIMYHA MPUPOAA TOJIATa€ Yy TMO3UTUBHOMY BpETyJIIOBaHHI CYCHUIBHUX BIIHOCHMH yciMa CyO0'eKTamMu
MpaBO3acTOCYBaHHS (OMEpaTHBHO-BUKOHABYA, KOHTPOJIGHO-PEBi3ifiHA, HArJISAA0BA Ta IHINA IisUTBHICTD);
OXOpPOHA CYCIUIBHHUX BiJHOCHH BiJl BCUISKHX TOPYIICHb, IMOCSATAaHb, peallizaiis 3aXxOiiB ACPKaBHOTO
npUMycy 10 TpaBOMOPYLIHWKIB, NpWU3HAUYEHHsS 3aXOMAiB MOKapaHHA 1 X BHKOHAHHA, IMOMEPEIKCHHS
ropytieHs (iX mpodigakTaka), IepKaBHUMHA OpraHaMH i TOCAJIOBUMH 0COOaMH, IOPUCIAUKINIMNHA TisITEHICTD
[6, c.144]. Takok y maHOMY KOHTEKCTI IyXK€ IOPEYHOIO € AyMKa, sky BucioBuB l. 5. [liopsrin, 1o
3aCTOCYBaHHS IIpaBa MOPS] 13 MPaBOTBOPUICTIO 1 INIAHYBAHHSM SBIIsIE COOOI0 OAMH 13 croco0iB Aep:KaBHO-
MIPaBOBOTO BIUIMBY HA CYCHIJIbHI BITHOCHHH, iX perymoBaHHs [7, c.48];
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J1) HasBHICTh CYBOpOI MpoIeCyaIbHO-IIPOICAYPHOI (OpMHU 3AIHCHEHHS IMPaBO3acTOCyBaHHSA. ToOTO
BOHO HE MOXXE BHKOHYBaTH y JOBUIBHHI CHOCIO, a TiABKM JIHMINE Yy TOH, SKWW YiTKO BCTAHOBJICHUI
3aKOHOJIABCTBOM;

€) BiIagHa mpupoaa npasosactocyBanHs. llle y 1954-1955 pokax BimOynacs HaykoBa TUCKYCis Ha SKiit
OUTBIITICTh HAYKOBIIB MiATPUMAIH ITO3HUIIIF0 CTOCOBHO TOTO, 1[0 MPaBO3aCTOCYBAHHS Ma€ JIePKaBHO-BIIATHUI
XapakTep 1 BUPaKaeThCsl Y MisSUIbHOCTI KOMIIETEHTHUX OPTaHiB, U0 NPUIMaIOTh IHAUBIAyalbHI IPaBOBi aKTH,
SIKI HQAAIOTh Cy0’€KTaM IPaBOBITHOCHH IIEBHI IpaBa Ta 000B’s3KkH. YeHHN AUCKYCii MIMIIIITN BUCHOBKY, 11O
MPaBO3aCTOCYBaHHS SBJISIE COOO 0COONMBY (opMy IMpaBopealizaiii, IeHTpaJbHa O3HaKa sSIKoi — 1e ii
Brnagauid xapaktep. C.C. AJIEKCeEB 3 IOTO MPUBOJLY HATOJIONIYE, IO MPABO3aCTOCYBaHHS — 1€ MisIIBHICTD,
sIKa HE TIPOCTO TTOB’s13aHa 13 OpraHi3ariero 3iHCHeHHS IOPUINIHIX HOPM, a BUPaXKae came ep KaBHO-BIIaIHI
¢dbyukii oprasis [8, ¢.12].

Mu TakoX MOTOKYEMOCS 13 THM, III0 MPABO3aCTOCYBAHHS Ma€ BUKIIOYHO BIIAJIHHUNA XapakTep, MPOTe
pealii cboTroJIeHHS CBiUaTh PO Te, IO MPABO3aCTOCYBAHHS Ma€ HE JIUIIIE JICPKaBHY IPUPOITY. 3 TIEpeX0I0M
Hamoi Jep>KaBW BiJl PaIsSHCHKOI KOMAaHTHO-aAMiHICTPAaTHBHOI CHCTEMH 10 pPO30yIOBH IEMOKPATHIHOI,
MPaBOBOi JEpKaBH 13 PO3BHHEHOI0 PHHKOBOIO CEKOHOMIKOIO PpO3IIMPWIOCS 1 KOJIO CyO’ €KTiB
MPaBO3aCTOCYBAHHS, SKi TaKOK MalOTh BIIaJHI MOBHOBaXXCHHS, MPOTE HE JIEPKABHOTO XapakTepy. Xoda y
MIpaBO3acTOCYBaHHI 1 TIepeBakae ep>KaBHO-BIIAIHA CKJIAI0Ba, IIPOTE BOHO MOXKE 3MIMCHIOBATHUCH W IHITUMU
cy0’exTaMu, BJIaaHI TOBHOBKCHHS SIKHX MAlOTh HE JIePKaBHY MIPUPOIY;

) MPaBO3aCTOCYBaHHSA — II¢ HE SKach OJHOpPA30Ba [lis, a MEBHMIA MPOIEC, IO MAE CBOi CTaimii Ta
000B’3K0BO 3aBEPITYETHCS MPUAHATTAM 1HANBITYyaIEHOTO aKTy IIPaBO3aCTOCYBaHHS.

VYci Buie nmpoaHati3oBaHi BIACTUBOCTI XapaKTepHi, K JJI MPaB03acTOCYBaHHS B3araji, Tak i B cdepi
TpYJ0BOTO IIpaBa 30kpema. [Ipore € e Aekinpka 03HaK, 110 BJIACTUBI JIHIIE 3aCTOCYBAHHIO HOPM TPYI0BOTO
rpasa.

[To-mepmie, 1e OUTBIT MPOCTOpPE KOO CYO’E€KTiB IMpaBO3acTOCyBaHHSA. B cymepeu maHyodid y
MPaBO3HABCTBI TOYKH 30py MPO Te, IO TPaBO3aCTOCYBaHHS MOXE 3IMCHIOBATHCS JWINE ACPKABHUMH
OpraHaMu, HOPMHU TPYJIOBOTO TpaBa MOXYTh 3aCTOCOBYBATH i iHINI Cy0’€KTH, HANPUKIaJ, pOOOTOMaBEIb B
oco0i BIacHUKA I AMPUEMCTBA, YCTAHOBH OpTaHi3allii Yu YIIOBHOBa)KCHOTO HUM OpTaHy.

[Mo-npyre, mpaBo3acTOoCyBaHHS HOPM TPYZOBOTO TpaBa 3aBXKIW Mae€ BIaJHUHA XapakTep, MpoTe
MpHUpOJIa TaKOi BIAJAHW HE 3aBXIH JiepKaBHA. Tak, ckaximo, BINMOBIAHO 10 monoxeHb cratti 24 Komekcy
3aKOHIB TIpo mpamro Ykpaiam [9] BmacHWK a00 yMOBHOBaXEHHWH HHUM OpraH MpH YKIaJaHHI TPYIOBOTO
JIOTOBOPY TOBUHHI OQOPMHUTH HOTO HAKA30M YW PO3MOPSIKEHHSIM. T0o0TO (DakTUIHO poOOTOAaBEIlh Mae
BHUJIATH TPABO3aCTOCOBHMI aKT, SKWUH KOHCTATyBaTMME BWUHUKHEHHS Yy pOOITHMKA IEBHUX TMpaB Ta
O0OB’SI3KiB, a TakoX Horo (poOiTHMKA) MiANOPAAKYBaHHS aAMiHICTPaTUBHO-TOCIONAPCHKIN Biami
poboTomaBIsd. SIKIIO BUXOIWUTH i3 TOTO, IO MPaBO3aCTOCYBaHHS MOXKJIMBE JIMINEC Ha MIICTaBi JAep>KaBHOL
BIIQJIW, TO BUXOJUTH, IO BIJMOBiIHI MPaBO3aCTOCOBHI Mii MOXYTh 3MIMCHIOBATH JIUIIC aJMiHICTPAIlis
MiANPUEMCTB, YCTaHOB, OpraHi3amiid, fKi 3aCHOBaHiI Ta (YHKUIOHYIOTH Ha Jep:kaBHIH (OpMi BIACHOCTI.
Onmnak Ykpaina iije nmoissxoM po30y0BH PUHKOBOI €KOHOMIKH Ta BHU3HAE Pi3HI (JOPMH BIIACHOCTI, 30KpeMa
TIPUBATHY, TOX pOOOTOMABIIEM MOXKe OyTH 1 IprBaTHA 0c00a, IS KX, TOPEUH, TPYIOBE 3aKOHOTABCTBO HE
BCTaHOBIIOE OKPEMOTO TOPSAKY NPHUHATTS MpamiBHUKIB Ha poOoTy, iX 3BiNbHeHHs abomo. Bixg Tak
OUEBUJIHO, IO TaKWi pPOOOTONABEIh TAKOXX MOXKE 3aCTOCOBYBATH HOPMH TPYJOBOTO 3aKOHOJABCTBA Ha
TpaBax HOCISI BIAIHUAX aJMIHICTPAaTHBHO-TOCTIONAPCHKUX TIOBHOBAYKCHbD.

BpaxoByroun BUIIEBHKIIAJICHE MOXXEMO 3POOMTH BHUCHOBOK, IO BiTHOCMHU MK CYy0 €KTOM, SIKUH
3MIACHIOE 3aCTOCYBaHHS HOPM TPYIOBOTO IIpaBa, Ta Cy0 €KTOM TIO BIJHONIICHHIO JI0 SKOTO BOHO
3MIUCHIOETRCS, OyAYIOTHCS 32 MPWHIUIIOM MiATIOPSAIKYBAHHS BOJII JAPYTOro BOJII MEPIIOTO, a OTXKE MalOTh
XapakTep BIAMOBITHOCHH, MPOTE TMPHUpPOJa TaKOi BIIATH MOXKe OyTH SK IEp>KaBHOIO Tak 1 Oa3yBaTHCS
BHKIIFOYHO HA aJIMiHICTPATUBHO-TOCIIOJAPCHKUX TIOBHOBAXEHHSAX POOOTOIABIIS.

[To-TpeTe, BIIHOCHHHM 3 3aCTOCYBaHHS HOPM TPYJOBOTO IMpaBa MOXYTh 0a3yBaTHCS HE JIHIIE Ha
3aKOHOJIABUMX aKTaX, IO BUXOATH BiJl AepKaBH, TOOTO MAIOTh IEHTPaTi30BaHUH XapakTep. Ake He TUIBKA
HOPMATHBHO-TIPABOBI aKTH, BHIIaHI JCPKABHUMHU OpraHaMu, € JDKSPEIOM TpPYJOBOTO MpaBa. ToOTO pkepena
TPYIOBOrO IpaBa — Ii¢ HE TUIbKU pPEe3yJIbTAT MPAaBOTBOPHYOL MisJILHOCTI OpPraHiB JEpXKaBH, a W pe3yibTar
CIIJIBHOI HOPMOTBOPYOCTI pOOOTONABIS 1 TPYJOBOrO KOJEKTHUBY TPAIIBHUKIB (200 YIOBHOBOKEHUX HUM
opraHiB). Y TpyJIOBOMYy IIpaBi IIMPOKO 3aCTOCOBYIOTECS JIOKATGHI HOPMATUBHO-TIPABOBI aKTH, SKi
PO3pOOISIFOTECS 1 TPUHMAIOThCS OE3MOCEePEAHBO HA MIAMPHEMCTBI. Y TakWX akTaxX BiJoOpaKaeThCs
criermdika yMOB BHpPOOHWIITBA, & TAKOK KOHKPETH3YIOTHCSA 1 JTOMOBHIOIOTHCS IIEHTPaTi30BaHI HOPMAaTHUBHI
TTOJIOXKEHHS B MEKax HaTaHWX BIAMOBIIHUM cy0'ektaM moBHOBaXkeHb [10, ¢.103-104]. Cxaix moromuTucs i3
pociiickkoto  pocmigaunero [.B. UepHuimoBoto, ska IOCHIPKYIOYM TPAaBOBI THTaHHSA COI[IAJIBHOTO
MapTHEPCTBA POOUTH BHCHOBOK IPO Te, IO y CYYacHHX YMOBax JEpiKaBHE 3aKOHOJABCTBO (Y JaHOMY
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BHIIAIKy aBTOpPKa Ma€ Ha yBasi 3akoHomaBcTBO Pociticbkoi demepartii, mpoTe il TBEpKEHHS HE BTpayae
aKTYalbHOCTI 1 Ui cTaHy peueil y cdepi yKpaiHCBKOTrO TPYJOBOTO 3aKOHOAABCTBA) B 3MO31 3a0e3MeUnTH
JIUTIE MiHIMaIbHI cTaHAapTH (TapaHTii) VISl CTOPIH TPYAOBOTO OTOBOPY, SKi 3aCTOCOBYIOTHCS JIMIIE TO/II,
KOJIM y OpraHizaiii HeMae BIIIOBITHUX JOKATHPHUX HOPMATHBHUX aKTiB. 3a3BHYail MpaBOBUU CTaH
POOITHUKIB Yy KOHKpPETHIH oOprasizamii BHU3HAYa€THCS CUCTEMOIO JIOKAIBHUX HOpPM, B TOMY 4YHCHi I
KOJICKTUBHUX J0roBopiB [11, ¢.10].

Ha mijcraBi HaBejeHOro, Ha HANIy JAYMKY, OYE€BHJIHO, IO MPaBO3aCTOCYBaHHS y TPYJIOBOMY IpaBi
3aCHOBaHE He JIMIIEC Ha MOJIOKEHHIX LEHTPAIi30BaHOTO 3aKOHOJIABCTBA, ajie i Ha JIOKATbHUX HOPMATHBHO-
MPaBOBHUX aKTaX.

Taxox, Ha HAIll MOTJISI, 10 0COOIMBOCTEH 3aCTOCOBYBAaHHS HOPM TPYIOBOTO TIpaBa CliiJi BiJIHECTH Te,
0 sK TPaBWIO IIEPBHHHE IPABO3aCTOCYBaHHS BiAOyBaeThCs caMe 3 IHIMIATHBU Tiel 0coOW, II0
BiJHOIICHHIO /10 AKOi BOHO 3HiHCHIOEThCS. ToOTO poOoTOAaBens BHHOCHTH AKT MPaBO3aCTOCYBAHHS Yy
BHTJISII PO3MIOPSHKEHHS YU HaKa3y Mpo MPUHHATTSA 0c0OHM Ha poOOTY JIMIIE TICS TOTO, IK BOHA BUCIIOBHTH
Ha 1e CBOE OakaHHS Ta HAJAcTh 3Tr0Jy Ha YKIQJCHHS TPYJOBOTO JIOTOBOPY. TakMM YMHOM MOXKHA
CTBEP/AXKYBaTH, 10 TPYAOBI BIIHOCHHH, TIEPEBA’KHO, MIOUNHAIOTHCS CaMe 3 aKTy MpaBO3acTOCYBaHHA. Xoda
CJIJl 3ayBaXKUTH, IO 1HOMI MOXJIHMBI BUMAIKH, KOJUA TPYAOBI BiTHOCHHU BUHHUKAIOTh i 0€3 BHUHECCHHS
BIJIMIOBITHOTO IPaBO3acTOCOBHOTO akTy. Tak ctarts 24 Komekcy 3akoHIB Mo Ipairo YKpaiHu BCTAHOBIIIOE,
IO HAaBiTh, SKIIO BIACHUK YM YIOBHOBAXCHWH HUM OpraH HE BHJANM BIIMOBITHOTO HaKa3ly 4YH
PO3MOPSIKEHHSI PO MPUKAHSTTS MpalliBHUKA Ha pOOOTY, MpoTe BiH (MpaLiBHUK) (HaKTHUHO OYyB IOMYLICHUI
0 poOOTH 1 BHKOHYE CBOi TPYIOBI OOOB’S3KH, TO Yy TaKOMYy BHUIAAKy TPYJOBHHA OTOBIp BBAKAETHCS
YKIIAJEHUM, a OT)K€ MK poOOTOMABIIEM Ta IMPAIliBHUKOM BHHHKJIH BiTIMOBIAHI TpymoBi BimHOCHHH. OTXKE,
MOJABILY 3asiBY PO NPUUHATTS HA POOOTY, YU MOYaBIIU (paKTHUHE BUKOHAHHA POOIT, 0c00a THM CaMuM 3
BJacHOi iHiUiaTMBM (ZOOPOBUIBLHO) Ja€ 3roJy Ha MEpPBHHHE NpaBo3acTocyBaHHS. OAHaK, MIicHs TOro, SK
poboTomaBers Ta MpariBHAK OMimiiHO 0pOpMUIM CBOI TPYIOBI BiJHOCHHH, BIACHUK UM YITOBHOBAKCHUI
HUM OpraH y OUTBIIOCTI BUMAAKIB MOXYTH 3AiHCHIOBATH 3aCTOCYBaHHS HOPM TPYJOBOTO mpaBa i 0e3
MONEPEHBOT 3r0IN MpalliBHUKA.

BucnoBku. IlizcymoByroun BuIIE MpoaHATI30BaHWN MaTepiayl BBaXKaeMo, IO ITiJl 3aCTOCYBaHHSIM
HOPM TpPYZOBOTO IpaBa CIiJi PO3YMITH 3AiMCHIOBAaHY y BCTaHOBJICHOMY HOpPMaMH TPYJOBOTO IpaBa
MOPSIZIKY, BIaJHO-OpTaHi3aliiiHy NisIbHICTP KOMIIETEHTHHX OpPraHiB Ta MOCaZoBUX OCi0, CIpsSMOBaHy Ha
BpETYJIIOBaHHS TPYAOBHX Ta TICHO ITOB’S3aHUX 13 HUMH BIIHOCHH, IIUIIXOM 1HIWBiMyani3allii MaTepiaabHUX
Ta MPOIECYATBHO-TIPOIEIYPHIX HOPM TPYAOBOTO TIPaBa y BiJIOBITHUX TPAaBO3aCTOCOBHHX aKTaXx.

[IpaBo3acTocyBaHHs € Xoda 1 (aKkyJbTaTUBHUM, TNPOTE HAA3BUYANHO BaXXJIMBUM CKJIaJOBHM
CJIEMEHTOM PETYJISITHBHOTO MeEXaHi3My TpPYAOBOI'O NpaBa, SIKUA [O3BOJIsSIE CyO’ekTaMm, fAKi HagileHi
HEOOXITHUM O0O0CSTOM BIIAHUX ITOBHOBa)XKEHBb, B pa3i HEOOXIMHOCTI Ta HASBHOCTI 3aKOHHHX ITiJICTAB
BTpydYaTHCS y Mpolec MpaBopeaiizamii 3 METOI0 rapaHTyBaHHS Ta 3aXHCTy TPYIOBUX MpaB i 3aKOHHHX
iHTepeciB MPaLiBHUKIB, a TAKOX 3a0€3MIeYCHHS] BAKOHAHHS HUMH CBOIX IOPUIMYHUX 000B’SI3KIB.
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CylmHoOCTH NPaBONPUMEHEHUS CKBO3b IMIPU3MY €ro OCHOBHBIX
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Annotamusi: O0bEKTOM HCCIICIOBAHUS CTaTbH BBICTYMAIOT MPOOJIEMHBIE BOIIPOCHI KACATEIHLHO CYITHOCTH
MPAaBONPUMEHCHUSI KaK OCOOCHHOW (OpPMBI pealin3alii HEMOCPEACTBEHHO HOPM TPYAOBOTO IIpaBa.
IIpoananmsupoBansl 00mue (POJOBBIE, COBOKYIIHBIE) CBOWCTBAa NPABONPUMEHEHHs Ha OCHOBaHWH,
KOTOPBIX TPAaBO HE MOXET OBITh PEaTU30BaHO CYOBEKTOM CaMOCTOSITETFHO M TpeOyeT MOCTOPOHHETrO
BMEIIATEIbCTBA, a TAKXKE IMPABONPUMEHCHHE BCTyMaeT B JCHCTBHE TOTrJa, KOrna jApyrue (opMbl
pealMzaliii HOPM TpaBa HE MOTYT TPUBECTH K HACTYIUIEHHIO HEOOXOMUMBIX M (WJIH) HKEIaeMBIX
pesynpraToB. OnpeaeneHo, YTo MpaBONpPHUMEHEHHE B TPYIOBOM IPaBe OCHOBAHO HE TOJBKO HA PEIICHUIX
[EHTPATM30BAHHOTO 3aKOHOJIATEIILCTRA, & U HA JIOKATHHBIX HOPMATHUBHBIX aKTaX.

KiroueBble c10Ba: CyIHOCTh NIPaBOIPUMEHEHUS, pealn3alys IpaBa, rocyJapCTBEHHbIE OpraHbl BJIAacTH,
CyOBEKTHl TMpaBOIPUMEHEHUS, HOPMATHBHO-IPABOBBIC aKThl, MpaBa U OOA3aHHOCTH, YYaCTHHKH
MPaBOOTHOLICHUH, TOCYAapCTBEHHO-BIACTHBIN XapakTep, POpMBI peaan3alnny mpasa.

136



European Reforms Bulletin No 4 2015

Corruption as a Shameful Phenomenon in Service and Combat Activity
of the National Guard of Ukraine

Oksana V. Orel
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e-mail: kafedra_tulz@ukr.net

Abstract: The article highlights the general aspects of corruption and historic prerequisites for its emergence in service
and combat activity of the National Guard of Ukraine. It has been Classified according to many criteria, namely: the
type of interacting entities (citizens and clerks, companies officials, the nation and political leadership); the type of
benefits (profits or costs reducing); the focus (internal and external); the method of actors interaction, degree of
centralization, predictability etc. The differences between corruption and lobbying are emphasized. The ethical
evaluation of various manifestations is provided. In addition, the attention is focused on the a model of potential
benefits and risks of corruption in the National Guard of Ukraine, as well as the ways to build effective system of
combating and preventing corruption in the country in general and the National Guard of Ukraine in particular.

Keywords: corruption, the National Guard of Ukraine, supervisor, subordinate, bribe.

VBara nepxaBu MOA0 KOPYMIIIHHUI HiSHE cepell MOCaJAOBHX OCIO PI3HHX JAHOK OCTaHHIM YacoM
3Ha4yHO 3pocna. Januii ¢pakT 00yMOBIIEHHH CTATHCTUKOIO ITOCAI0BHX 3NI0YMHIB. Tak, B mepiox yacy 3 CiuHs
2014 p. mo cepnenp 2015 p. MinicTpecTBOM BHYTpIlIHIX cHpaB Ykpainu 3adikcoBaHo: 694 daktu
oTpuMaHHs xabaps Ha cymmy Buiie 10 tuc. rpH., 150 daxtiB xabaps Ha cymmy Oiabiine 30 THC. IpH. Ta
115 BunankiB orpumaHHs xabapst Ha cymmy Bume 100 Tuc. rpH. MakcuMaibHas cymMMa IMEpeBHIIIA
20 MiTBHOHIB TpHBEHb. 3 BHIIE3a3HAYEHOI CTATHUCTUKW TPH MiSHHS CKOE€HI BiIHCHKOBOCITYXOOBLSIMHU
Hamionansaoi rBapzii Ykpainu [1]. . B Hacmigok 9oro, BUHUKAE MOTpeda y BUBUCHHI TAHOTO IMUTAHHS, IO
00YMOBITIOE aKTyaJIbHICTh BU3HAYEHO! TEMATHKH.

Po3kpHTTS 3arajJbHUX acleKTiB MOHSATTA KOPYILii B ciyk00B0-00HOBiH misuibHOCTI HarionanbHoi rBapaii
Yxpainu (mani — CbJl HI'Y) Ta HarosomeHHs Ha OCHOBHUX IPHHIIMIIAX 1 MiAX0AaX, IKi BHKOPUCTOBYIOTHCS ¥
MIPaKTUYHIN JiSTFHOCTI BIICEKOBOCITY>KOOBIIIB, CKJIAIal0Th HOBU3HY OOpaHOi TEMAaTHKH.

TepMiH «Kkopymuis» Mae JaTUHCbKE IMOXOKEHHS (Bi corrumpere — «po3TiiBaTh»), 0OyMOBIIOE
3a3BHYail BUKOPUCTAHHS MOCAZ0BOI0 0COO0I0 CBOIX BIIACHHMX MMOBHOB&)KEHb Ta JOBIPEHHUX il MpaB 3 METOIO
0COOHMCTOT BHMHATOPOAM, IO MPOTHPIYUTH 3aKOHOAABCTBY Ta MOpPAJbHUM YCTaHOBaM. XapaKTEpPHOIO
03HAKOI0 € KOH(IIIKT MiX HiSIMU ITOCaoBOi 0coOM Ta iHTepecaMHu pPoOOTOAaBIld a00 KOH(MIIKT MK HisIMHU
BHOOPHOI 0cOOM Ta iHTepecaMu CycHinbeTBa [2, c. 268].

AHai3youn BUIe3a3HaueHe, MOXKHA 3 YIIEBHEHICTIO CTBEPIKYBATH, IO YUM MEHBIIIE BiJl IOCATIOBIIIB
II0Ch 3aJICKHUTh, THM Kpalle JAepxkasi. Bupimyroun npobiemu «Opatu abo He OpaTm» MOCaaoBEIb BUXOIUTh
i3 cBOIX Cy0 €KTHMBHHMX MipKyBaHb. BpaxoBytoun inei ['epi Bexkepa Ta mpuiimatoun pimieHHS mpo BUOip
HAIPAaBIEHOCTI CBOEI MiSUTBHOCTI, JIOAWHA BHUXOAUTh 3 YOTHPHOX (hakTopiB: 1) cBOiX 3ai0OHOCTEN;
2) MOpaJIbHUX IIHHOCTEH Ta 0OMEKEHb, sIKi 3aKJIa/leHI BUXOBAHHAM i ciM’€r0; 3) 0OMeKeHb, SKi HaKJIaIeH]
YCTPOEM 30BHIIIHBOTO CEpeAOBUILA; 4) IparHeHHS MaKCUMi3yBaTy CBOIO BUTO.Y.

Baromum pakTopoM € TakoX iCTOpUYHI EPEAYMOBH, IO MOXOAATH 3 3BHYAiB POOUTH MOJAPYHKH. SIK
B1JIOMO 3 JaBHUHH, HAMTOPOKINI TOJAPYHOK HE TITLKHA BHKJIMKAE MIPUXIILHICTS OJTHIET 0coOM 10 1HIIO1, ae
1 cupwusie BUKOHAHHIO TpoxaHHsa. CaMe TOMY B IMEPBICHHX CYCIJIBCTBAX IUIATa JKPEIo abo BOXKIIO Oyia
HOPMOIO, a TI0 Mipi YCKIIa{HEHHS AEP>KaBHOTO arnapary i IOCHICHHS BIagd LEHTPAILHOTO YPsILy, 3’ IBUIIUCS
npodeciiiHi MocamoBIl, SIKI MO 3aAyMIll YPSAOBILIB, IOBHHHI OyJIM 3aJ0BOJBHATHCS TUIbKH (IKCOBAHOIO
miaroro. Ha mpakTuimi mnocajgoBIi HaMaraloTbCd CKOPUCTATHCA CBOIM IIOJIOKEHHSM JJIS  Ta€EMHOTO
301BLICHHS CBOIX MPHOYTKIB.

Kopynuiro 8 CBJ] HI'Y moxna knacudikyBaTu 3a OaraTbMa KpUTEPIsIMH: 1O THUIAaX B3a€MOJIIOUHX
cy0'ekTiB (TpoMaastHy 1 APiOHI CITy)K00BIi, (hipMU | YMHOBHHUKH, HAITIS 1 MOJTITHYHE KEPIBHHUIITBO); 32 TUIIOM
BUTOAM (OTpUMaHHS MPUOYTKY a00 3MEHILIEHHS BHUTPAT); IO CHPSAMOBAHOCTI (BHYTPIIIHS 1 30BHILIHA); 32
ciocoOoM B3aemogii cy0’eKTiB, MipH LieHTpalizalii, nepegdadyBaHocTi Tomo. HeogHOMaHITHICTE MPOSIBiB
KOpYMIIii Mae pi3Hy €TUYHY OIIHKY: OJHI Jii BBOKAIOTHCS 3JTOYMHHHUMH, 1HII YCHOTO JIUIIE aMOPATbHUMH.
Jlo ocTaHHIX, SIK MPaBHIO, BITHOCATHCSA KyMIBCTBO 1 3aCTYITHHUIITBO HA OCHOBI TOJITHYHOI Opi€HTAIlii, SKi
MOPYLIYIOTh IPUHLUI MEPUTOKPATIi.

Came 3 3a3HaueHUX Bulle npuunH llpe3naeHToM YKpaiHM MPOBOAWTHCS Jep)KaBHA aHTUKOPYIILiiHA
TIOJTITHKA, BIAMOBIAHO M0 sKoi BUmaHo Yka3z «lIpo HarioHambHy aHTHKOpyMIlidHY cTparerifo Ha 2011-
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2015 poxm» Big 21.10.2011 p. 3a Ne 1001/2011. B maHoMy HOKYMEHTI 3a3Ha4€HO, 10 KOPYIIlisA B YKpaiHi
HaOyJla CHCTEMHOTO SIBUIIA, SIKE MOIIMPIOE CBili HETaTWBHUI BIUIMB HA BCi CepH CYCIIIBHOTO KHUTTS, BCE
rmOIIe yKOPIHIOIOUNCh, SIK OCHOBHHH, IIBHAKWAN Ta HAWOLIBIN JIE€BUH MPOTHIPABHHUMA 3aci0 BHPIMICHHS
MUTaHb, IOCATHEHHS MTEBHUX IiIICH.
Topkarounch TeMH KOPYMLii ciif BpaxoByBaTH ii BiAMIHHICTB Bin s100i3my. Tak, mpu joOitoBaHHI
MOCaZoBelb T BUKOPUCTOBYE CBOI BJla/lH1 MOBHOBAXECHHS IS MiABHUILCHHS IIAHCIB epenpu3HadyeHHs abo
JUTSI TIPOCYBAHHS TI0 TTOCQIOBUX CXOAaX B OOMIiH Ha il B iHTepecax MEeBHOI Ipynu. Pi3HUI ToArae B TOMY,
110 J100i3M 330BOJILHSIE TPHOM YMOBAM:
1. IIpouec BIUIMBY Ha MOCaIOBLA HOCHTh KOHKYPEHTHHH XapakTep 1 Hacliaye mpaBuia, sKi BiZomi
yCIM YYaCHHUKAM.
2. BiacyTHi cekpeTHi abo MOOiIvHI mIaTexi.
3. KitieHTH 1 areHTH He3aJIeXkHi OJUH BiJ] OTHOT'O B TOMY CE€HCI, III0 HisIKa rpyma He OTPUMYE JOJIO Bif
MpUOYTKY, 3ap0OJICHOTO 1HIIIO0 TPYTIOI0.
IIpoTe mesxi AOCTITHUKA PaxyroTh JIOOI3M JIUIIIE CKJIAI0OBOIO YaCTUHOIO KOPYIIIii.

Haiine6e3neunimi ¢popmu Kopymniii KBamiiKylOThCs sIK KPUMiHANBHI 37I0YMHU. J{0 HHX, TeperyciM,
BiTHOCSTBCA po3TpaTa (po3KpataHHs) i xabapi.
Posrpara momsrae y BHUTpaTi pecypciB, IOBIPEHHX IIOCAIOBIIO, 3 OCOOHCTOO MeTor. Bona
BIJIPI3HAETHCS BiJl 3BMYAMHOIO KpaaidCTBa THUM, IO CIIOYAaTKy 0co0a OTPUMYE IPaBO PO3MOPSIKATHCS

pecypcamu JeTajibHO: BiJl HAYAIbHHUKA, KITI€HTA 1 T.11.

Xabap € pi3HOBUAOM KOPYMIIii, MpH SAKiH il MOCAJOBISI MOJATAIOTh B HATaHHI OyIb-SKHX IOCITYT
¢$isnuHil a00 rOpUAUYHIA 0c001 B OOMIH Ha HaJaHHS OCTAHHIM IIEBHOI BHIOOW MEpIIOMY. Y OUIBIIOCTI
BUIMAJIKIB, SIKIIO Ja4ya Xadaps He € HACIIKOM 3IUPCTBa, OCHOBHY BUTO/Y BiJl YTOAM OTPUMYE XabapoJaBelb.
Po3pi3HsIOTE HACTYMHI BUAN KOPYIILIi:
— mo0OyToBa KOPYIIisl — MOPOKYETHCS B3aEMOIEI0 TIEPECIYHUX TPOMAISIH 1 YMHOBHUKIB. Y Hel
BXOZSTD Pi3HI MOJAPYHKH BiJl TPOMAaJsH i OCIYTH MOCAAOBIIIO 1 wieHaM Horo cim’i. o wiei kaTeropii Takox
HAJIC)KUTh KyMiBCTBO (HEMIOTU3M);
— 7iIoBa KOPYIIiS — BUHUKAE TPU B3aeMoiil BiIaau i Oi3Hecy. Hampukiian, y pa3i rocomapchKoi
CYIIEPEYKH, CTOPOHH MOXYTh IMPArHyTH 3apyUUTHUCS IMiITPUMKOIO CYJJIi 3 METOI0 BUHECEHHS YXBAIIH Y CBOIO
KODHUCTB;
—  KOPYIIIisl BEPXOBHOI BJIaJAW — BiIHOCHUTKLCS IO IOJITHYHOTO KEPIBHHIITBA 1 BEPXOBHHX CYIIIB B
JIEMOKpPaTHIHUX CHCcTeMaX. BoHa TOpKaeThbCs TPy, IO 3HAXOMATHCS y BIafi, HeJOOPOCOBICHA TTOBEAIHKA
SKHX TOJISATa€ B 3/1HCHEHHI TIOJITUKHU Y CBOIX iHTEpecax i Ha MIKOAY iHTepecaM BUOOPIIiB.

Haiibinpm mnommpeHa aeneHTpanu3oBaHa (30BHILIHS) KOPYIILIL,

KOJIM Yyroam YyKJIaAarOTbCA

IHIUBITyaJIbHO MIX TIOCAIOBIIEM 1 MPUBATHOIO 0co0010. IIpoTe momaBaHHS BHYTPIIIHBOI KOPYIIII — MiX
4iieHaMU OJIHi€1 opraHizauii — Hazjae il pucu opraHizoBaHOi 3TOYHMHHOCTI.
[ToBepratouuch 110 CTATUCTHKH, MOKHA 3pPOOWTH BHUCHOBOK MpO T€, IO 3TiHO 13 3aKOHAMH
0ixeBiOopH3My, MOTPAILIAIOYN B KOJICKTHUB, JIOJAMHA MepeiiMae MpaBuiia MOBEAIHKY, 110 MPUHHATI B I[LOMY
KoJiekTuBi. ToMy, SKIO BHYTPINTHROBIZOMYA KYyJBTypa Taka, MO0 IO BiIHOIICHHIO 0 XabapiB maHye
«obcraHoBka moOpocepasi, Moporo Oe3BiANOBINATBLHOCTI MPU BUPILICHHI CIYKOOBHX NMUTaHb, BIACYTHICTbH
[JIACHOCTI MPX OOTOBOPEHHI MPOCTYIKIB CHIBPOOITHHUKIBY, TO HOBOIPHOYBII IPUAMYTh TaKy MOBEIIHKY SIK
HOPMAaJIBHE 1 HACTiyBaTUMYTh 11 HagaIi.
[MommpenHst KOpyIIii cepel YNHOBHUKIB MMPU3BOJAUTH JIO TOTO, 10 B Hill OMMMHAIOTHCS 3aIliKaBJICHUMHU
i mignermi, i HavanebHukWA. B HamionanbHil rBapnii YKpaiHW OIliHKa IOTCHIIMHOT BUTOIM 1 PHU3UKIB,
TIOB’ I3aHMX 3 KOPYMIIIEI0, B CIPOITCHIH (hOpMi OTICYETHCS HACTYITHOIO MOJCIIIIO:

HavaabHuk

ITineranii

|| IITFOCH

Hemae 06e3mnocepentpboi

yuacTi B a4l xabaps

MeHmia ~ BipOTiIHICTS,

110 IJIETJIMI caM BHAACTh

BHMJIATH HaYaJbHUKA
OpranizoBaHa rpyna
00TsDKIIMBA 00CTaBHHA

ITix

Oe3neyHime

3aCTYITHUILITBOM

—||HawanpHUKa Opath Xxabapi

TUTIOCH MiHyCH MiHyCH
Bincorok Big xa0apiB
MiUIErTuX — craOumbHuid||- SKio migrersioro| [llupme MOXIHUBOCTI — .
. . M . Oprani3oBana rpymna —
JTOX1]T yIidMaloTh — TOW  MOdKe||OisbIe xabaps

00TsDKIIMBA 00CTaBMHA
Bigmae BimcoTok Bif
xabapiB
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JlaHa cucteMa JOCUTH CTiiiKa 1 UM 3a0e3nedye cTaOlabHICTh KOPYMUiHHOT misiibHOCTI. Hanmpukia,
MOKHA B3ITKHYTHUCS 3 MPUHLHUIIOM MPE3yMILii CYMJIIHHOCTI, BiJMOBIAHO 1O SKOTO INAHCH BUKPUTH
BIMICHKOBOCITYKOOBIIS Y HEITPABOMIPHHX JisSX HIKIEMHO MaTi.

Ha npaktumi migmersi JumsITe Xxabapi He JTUIIe 3 Ha9aahCTBOM, alie 1 Mixk co6oro. KiHIIeBUM TiICyMKOM
€ QopmyBaHHA cneud(iYHUX IS KOPYNUii BHYTPIIIHIX PHHKIB 1 €KOHOMIYHHMX MEXaHi3MiB. 30Kpema,
BUHHUKAIOTh MO3ULIT 3 0COOJIMBO BUCOKHMH HENEraJlbHUMHU 10X0JaMH. bopoTs0a Mi>k YNHOBHHKAMH 3a TakKi
o3Il popMye BHYTPIITHIN «PHUHOK TIpaIri».

[opsiza 3 mum, ciig po3ymiTu ABa acnektu. [lo-mepue, Ykpaina cTpiMKO BXOAUTH Y IECATKY HAUOLIbII
KOpYMIIOBaHMX KpaiH €BpomM; a Mo-gpyre, KOPYILis € HacHiAKOM 3aralbHuX npobrneM KpaiHu i
cycruinbeTBa. boporeba 3 HEI0 B Cimy)00BO-001OBiM misstbHOCTI HamionansHoi TBapmii Ykpainm He
3BOJUTHCS TUTHBKK IO peamizamii By3bKoi aHTHKOPYIIIIMHOI MpoTrpamMu, aje IMOBHHHA MPOHU3YBAaTH YCi
MpOTrpaMy OHOBJICHHS.

[ligBoasyn MiACYMOK BHILEBUKIAACHOMY CIIiJ BIAMITHTH, IO I HOOYI0BH €(PEKTHBHOI CHCTEMH
poTHIii Ta 3armobiraHHs KOPyMIlii B KpaiHi y 1migoMy Ta HamionansHil rBapii Ykpaiau 30kpeMa HeoOXimHi
Y3TOKeHi Jii 3 yIOCKOHAJICHHS CUCTEMH CIELialbHO YIIOBHOBAKEHUX CY0'€KTIB Y cepi MpoTHIil KOpymil
3a TAKUMU HarpsMamu, sK:

- MPOBEJICHHS aHaJI3y MISILHOCTI CIEI[iaIbHO YIOBHOBAXXCHUX CYO0'€KTIB y cdepl MpOTHAIl KOPYIIIIii
Ta BXXHUTTS 32 HOro pe3ysibTaTaMK 3aXO/IiB 100 MmiaABHIICHHS edekTrBHOCTIthe X poOOTH;

- po3BuTOK criBpoOiTHHLTBAa HamioHanbHOi rBapaii YkpaiHu i3 TpOMaJChKMMHU OpTaHi3alisiMH Ta
3aco0aMu MacoBoi iHGopMaIii.
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Koppynuusi kKak HeraTuBHOe sIBJIeHHE B CJIY:Ke0H0-00eBOMH 1eITeJIbHOCTH
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AnHoTamusi: B cratbe ocBemaroTCs OOIIME ACHEKThI KOPPYMIIMA M HMCTOPUYECKHE MPEANOCHUIKU €
BO3HHKHOBEHUS B CITy)KCOHO-00€BOM aesTeNbHOCTH HammoHansHOW TBapauu YKpawHbl. KoppymimoHHBIC
SIBIICHHS KJIACCU(PHUIIMPOBAHBI B COOTBETCTBUU ¢ HEKOTOPHIMU KPUTEPUSIMH: TIO THIIAM B3aHMOJICHCTBYFOIIUX
CyOBEKTOB (TpaXKAaHe U MEIIKHE CITyXaiue, (UpMbl 1 YMHOBHUKY, HAIIUS U TIOJUTHYECKOE PYKOBOJICTBO) 110
TUITy BBITOAB! (TIONy4YeHHE NMPUOBUIM WM YMEHBIIEHHE PAacXoJOB); 1O HAIMPABICHHOCTH (BHYTPEHHSS H
BHEIIH); MO CMOco0y B3aUMOJEHCTBHS CyOBEKTOB, CTETICHH IEHTpATN3allii, MPEACKa3yeMOCTH M T.II.
[MomuepkHYTH pa3nuuusi MeXIy Koppynuueid wu no00upoBanueMm. [IpuBommTcs 3THYECKas OICHKA
Pa3IUYHBIX MPOSBICHUI KOppyruu. KpoMe Toro, BHUMaHUE COCPEIOTOYCHO Ha MOJEIH MOTCHIIMATBHBIX
«BBITOII» W PUCKOB KOPPYMIIMH B JeATeNbHOCTH HarmoHanpHON rBapany YKpauHBI, a Takke CrocoOoB
co3nanus d(PPEKTUBHON CHCTEMBI MPETYIPEIKIACHUS KOPPYNIMH U OOprOBI C HEW B CTpaHE B IEJIOM M
HaunonansHoit rBapanu YKpauHbl B 4aCTHOCTH.

KuroueBble cioBa: koppynius, HaninonansHas I'Bapaus YkpauHbl, pyKOBOAUTENb, OTYMHEHHBIH, B3STKA.
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On the Issue of the Rightfulness and Allowability of Leading Questions

Iryna M. Ovcharenko',
Yaroslav Mudryi National Law University, Ukraine
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Abstract: In the article the definition and main features of leading questions are analyzed as a tactical tool of a cross-
examination. The allowance of the leading questions and their influence on the witness’s testimony are depicted. Based
on the analyze of the leading questioning disadvantages author made conclusion that their using should be eliminated
during a cross-examination. Instead, there was proposed to use: statement of questions that split up the certain events on
parts, replacement of leading question by clarifying questions, using the controlling or reminiscent types of questions.

Keywords: cross — examination, leading question, evidence, witnesses testimony, interrogation

The most widespread way of obtaining evidence in order to establish the actual circumstances of the
criminal proceedings is an interrogation. A specific type of the interrogation is a cross-examination, widely
used in common law countries, in particular - in the USA. Since 2012, the cross-examination was
statutorised in Ukraine.

The procedure of a cross-examination is subject to the provisions in part 7 of Art. 352 of Criminal
Procedure Code of Ukraine, in accordance with the latter, after the direct examination, the opposite side of
the interrogation of criminal proceedings gains the opportunity to cross-examine the witness. In contrast to
Part 6 Art. 352 of Criminal Procedure Code of Ukraine, which provides that during the direct examination it
is prohibited to put leading questions, i.e. questions that contain the answer, part of the answer or prompt to it
in its statement, the legislator allows the use of leading questions during a cross-examination [1]. This
feature, in turn, determines necessity of the leading questions analysis, as well as the definition of the
appropriateness and effectiveness of their use during a cross-examination.

First of all, it ought to be noted that there is no integrated point of view concerning the question as one
of the tactical tool. E. Funikova underlines that formulation of the question is so versatile, diverse and
situationally caused a method of criminalistic tactics that it is actually impossible to put it into clear
procedural framework [ 2; p.81].

Currently, the Ukrainian legislation does not define the notion of leading questions. There is no single
position concerning their definition among scholars too. V. Shepitko emphasizes, that the leading question is
the one, which contains elements of suggestion and is, thus, inadmissible during the interrogation. There are
three types of leading questions: 1) questions including a direct hint, when the suggestion is directed to the
subject matter and is same to it; 2) questions aimed at the characterization of the properties of the inspired
idea, and its details updating; 3) questions, that contain indirect hint when they are directed at the subject,
the person, or the action that really exists, known to the witness and named by him previously.

The suggestion is included into the establishing part as a secondary element, and is directed to non-
existent, but at first look minor details»°[3; p.109-110].According to other position, proposed by E. Centrov,
leading question is a «question which in the moment of its formulation is designed to make a witness repeat
information contained therein and not let him fall outside the limits of information presented in the statement
of question during answer» [4].

As a clear list of criteria it cannot be foreseen in the legislation, there are difficulties in determining
the basic features of leading questions. This problem is caused by a hallmark of leading questions - in each
situation, the question may acquire suggestive character by using different methods. As E. Funikova
underlines, the feature of leading questions is that they can coerce, orient to the confirmation of certain
information not only by the content, wording, grammatical construction, but also by the so-called
"paralinguistic" features whereby the additional information (tone, timbre, strength of voice etc) is included
into the text, as well as other methods of nonverbal communication (gesture, movement in space). A
question, prompt response to which is contained in the accompanying non-verbal means of communication,
can be regarded as leading as well. The desired responses may be suggested in different ways: change in
facial expression, eye contact, smile, gestures, pose [2; p.49].

! Scientific adviser: Valery Shepitko, Doctor of law, Professor, Head of Criminalistics Department of Yaroslav the
Wise National Law University, Academician of National Academy of Legal Sciences of Ukraine.
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The problem of admissibility of leading questions also causes a lot of discussions. Supporters of the
leading questions using during cross-examination justify their usefulness by two arguments: firstly, leading
questions are a tool designed to help a witness remember the details of the event, recover forgotten
circumstances in the memory; secondly, they constitute a way of checking the veracity of the testimony.
However, in practice production of this type of questions is proven to be counterproductive and used in bad
faith by an interrogator. As the leading questions may contain not only accurate information, but the one that
did not take place in reality, in other words - false, guessed etc. interrogation result may constitute distorted
evidence formed not under real perception of the objective circumstances of the incident, but only under the
influence of the interrogator. In such situation the witness is asked questions in a way that would discredit his
testimony and create a prejudice in the court and the juries about his incompetence to testify in the future in
general, undermine the value of the testimony. In addition, if there is no other evidence, the results of such
interrogation could be decisive.

In this context, series of studies were conducted by American scientists to identify the effect of the
leading questions on the formation of the testimony of witnesses, and the process of creating images in the
memory, restoration of the details of the incident and re-recreation of them later. During those studies
participants of the experiments were asked differently formulated questions about the circumstances that had
appeared in the short film segment depicting a multiple-car accident. For half of the subjects, all the critical
question began with the words «Did you see a...» as in, "Did you see a broken headlight?". For the
remaining half the critical question began with the words "Did you see the...» as in, "Did you see the broken
headlight?". The results showed that those witnesses who were asked «the» questions were more likely to
report having seen something whether or not it had really appeared in the film than those who were asked
«a» questions. Even this very subtle change in wording influences a witness report. The question "About
how fast were the cars going when they smashed into each other?» consistently elicited a higher estimation
of speed than when «smashed» was replaced by «collided», «bumped», «contacted» or «hit» . Analyzing it,
Elizabeth F. Loftus made conclusion that a variety of situations the wording of question about an event can
influence the answer that would be given. This effect has been observed when a person reports about his own
experiences, about events he has recently witnessed and when answering a general question not based on any
specific witnessed incident[5; p. 562].

Also, studies have shown that memory can be "corrected" by a variety of techniques using the
transmission of false information to an unsuspecting subject. These studies were carried out on a fairly
simple scheme. The subjects were firstly shown a complex plot, e.g. the simulation of a car accident. Then,
half of the subjects received false information about the accident, while the others were not exposed to
misinformation. At the end of the experiment all the subjects attempted to recall the circumstances of the
accident. In one of the experiments using the model described, subjects watched an accident, and then some
of them received false information about road signs regulating traffic at the intersection. They were told that
the sign "Stop", which they saw was actually a sign "Give way". When they were later asked to recall what
sing they had seen at the intersection, those who listened to false information, trying to “fine-tune” their
memories and claimed to have seen the sign "Give way". At the same time the memories of those who did
not receive false information, were much more precise [6; p.304].

Summarizing results of research, Elizabeth F. Loftus writes that leading questions are in fact only the
one of the ways of memories distortion [6; p.304]. Consequently, leading questions not only deprive
interrogated from freedom in choosing an answer, but also lead to the formation of false memories. Adding
new information that is entered by an interrogator in the statement of the leading question, the witnesses
"adjust" their memories under it, thinking out the circumstances of the incident in their favor and tends to
reconstruct the flashback of the incident in a curved shape in future. As V. Konovalova emphasized, to avoid
these negative effects, if there is a need to remind the witness about some facts concerning incident, a
reminder should not include elements of suggestion, that is, the transfer of information containing a
statement of the particulars about which evidences are expected. The positive effect in recalling of forgotten
circumstances is achieved by asking questions in chronological or logical sequence about the circumstances
that preceded the events of the crime or happened after [7; p.100-101]. Moreover, under such circumstances
usage of clarifying questions could be more effective. This type of questions is not prohibited by the
Criminal Procedure Code of Ukraine during interrogation and is aimed at a more complete and precise
clarification of the circumstances that are significant to the case [3; p.110].

Thus, the analysis of the leading questions and their structure leads to the following conclusions. The
content of the leading question can constitute both reliable information and knowingly false; just an
assumption about the existence of certain other facts, that actually did not take place. In both the first and
second cases, the witness is kept under the psychological pressure, which makes it impossible to formulate a
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free and impartial testimony. The volume of information that is contained in the leading questions
beforehand provides contents of the response (fully or partially) and deprives the witness from freedom in
the choice of its variants. In addition the risk of suggestion is increased and, as a consequence, - untruthful,
false information is received. Moreover, the indications that do not correspond to reality and are beneficial to
the interrogator could be made. Leading questions should also be unacceptable because they create (make)
the conditions for fair errors, self-incrimination, and therefore lose their effectiveness as a way to check the
testimony during interrogation.

As an alternative to the leading questions, there was proposed to use: statement of questions that split
up the certain events on parts, replacement of leading question by clarifying questions; using the controlling
or reminiscent types of questions.

Based on the aforesaid, taking into account the impossibility of a uniform legal definition of leading
questions and their negative impact on the perception of objective and truthful testimony during cross-
examination, in order to establish the truth in a case, the legislator faces the issue of the establishing the
restriction of the using of the leading questions during cross-examination by introduction of changes in the
Part 7 of art. 352 Criminal Procedure Code of Ukraine.
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O npobJiemMe TOMYCTHMOCTH U MIPABOMEPHOCTH HABOISIIIIMX BOMPOCOB

Oguapenko Upuna HukosaeBua, e-mail: 505.ovcharenko@gmail.com
HanmonansHbIN ropuandeckuii yHUBEpcUTET UMEHHU SIpocnaBa Myaporo, YkparnHa

AHHoTaumusi: B cratbe IIpOaHAIM3UPOBAHBI TTOHATHE M OCHOBHBIC UYCPTHI HABOAANIUMX BOIIPOCOB KakK
TAKTUYCCKOTO MNpueMa IMCPEKPECTHOIO [JOIIpoca. PaCCMOTpeHO HpO6J’I€My A0NYCTUMOCTU MOCTAaHOBKU
HaBOJAIIMUX BOIIPOCOB U HMX BJIIMAHUC HA CBUACTCILCKUC IMOKA3aHUS. Ha ocHoBanuu anann3a HEIOCTAaTKOB
HaBOJAIIMX BOIIPOCOB aBTOPOM CJCJIaH BBIBOJ, YTO HMX MCIIOJIB30BAaHHUE BO BPEMA IMEPCKPECTHOI'O JOIIPOCa
JOJIDKHO OBITH 3aIrpeuICHoO. Bwmecto sToro MMPECAJIOKCHO HCIOJB30BATh: IMOCTAHOBKY BOIIPOCOB, KOTOPLIC
pasacisiroT OHPEACIICHHOC MNPOUCIICCTBUE Ha YaCTH, 3aMCHAa HaBOAANIUMX BOIIPOCOB Ha YTOUYHSAIONIUC
BOIIPOCEHI, UCITOJIb30BAHUE KOHTPOJIbHBIX WJIW HAIIOMHUHAIOIIUX BOIIPOCOB.

KiioueBnie cioBa: HeperCCTHLIﬁ AONPOC, HABOAAIIMWEC BOIIPOCHI, AOKA3aTCIIbCTBA, CBUACTCILCKUC
ITOKa3aHusA, JO0IpocC
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The Psychological Profile of the Leading Professionally Important
Qualities of Investigator for Varieties of Readiness

Olga M. Pasko
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Abstract. In the article the author notes that the level of formation of readiness for professional activities provide
qualitative indicator of professionalism and competency pretrial investigation. In this regard, proposes that the
psychological profile in order to check the current state of formation of structural-logical model investigator readiness
to professional activity.

To determine the psychological profile, the author conducted a study which surveyed the 131 person who
operates investigator (Odessa and Khmelnytsky region). Determined formula setting the average level of readiness of
pre-trial investigation officer to practice in leading indicators professionally important qualities.

Thus, this study enabled the author to the conclusion that the current state of development of structural and
logical model of readiness of employees of the preliminary investigation to the profession occupies an above average
rate. What is quite positive for the development of highly competitive and investigators in general. However, ideally
indicators should hold a high level of readiness for professional activities.

Built profile psychological readiness of employees of the preliminary investigation to professional help of
professional selection of employees for law enforcement agencies on what types of preparedness should focus, and
requiring more detailed research and improvement in the profesiohenezu.

Keywords: readiness, the average level of readiness, operational, psychological, physical, physiological,
epistemological readiness.

IMocranoBka  mpoGyemu.  @DopMmyBaHHA Ta  PO3BUTOK  BHCOKOKBali()IKOBAaHOTO  Ta
KOHKYPEHTOCIIPOMOXXHOTO TpAalliBHUKA OpraHiB JOCYZOBOTO PpO3CIiAyBaHHS Yy OUIBIIOCTI BUMNAJIKIB,
3aJIeKUTh BiJ eTamiB Mpo(eciiHOro CTaHOBJIEHHS Ta MOAAJBIIOTO CAMOBAOCKOHANEHHS W IiJBUIIEHHS
KBaJidikarii.

AkTtyanbpHicTh gociimkenHs. I[Ipodeciorenes cmiguoro BigOyBaeThCs TMOCTIHHO 1 HE TOBHUHEH
3YNHHATUCH, OCKIJIbKU TUIMHHICTH 3aKOHOAABCTBA T4 HOBITHIX MEXaHi3MiB BUMHEHHS 3JI04MHIB, TOTPEOYIOTh
BiJl HBOTO TPUMATH PYKY Ha «Iyjbci» Ta OyTH TOTOBUM Yy OyAb-siKid cuTyauii BUKOHyBaTH HpodeciiHi
3aBJaHHS Ha BUCOKOMY IpodeciiHOMY piBHi.

3B'AA30K aBTOPCHKOr0 JOPOOKY i3 BaKJIMBHMH HAYKOBHMHM TAa NPAKTHYHHUMM 3aBIAHHSAMU.
BucpitieHHsIM nuTaHb MpodeciiHO BaKIMBHUX SKOCTCH Ta 1HAMBIAYaJbHO-IICUXOJIOITYHUX OCOOJIMBOCTEH
CJTITI0TO TPHUCBSYCHI HAYKOBI mpaii nmpoBigaux BueHUX sak: I'. O. bamr, C. A. bonmapenko, A. A. Jlepkauy, E.
®. 3eep, A.D.Jlunenko, P.I Jlygeuko, O. M. Jlykamesud, JI. C. Hepcecsn, B. H. [lymxkun,
JI.T. Cemymmna, B.O. Cnacteonin, 1O. T. Pycakos, B. 1. Ypycekuii, €. A. ®apamonosa, O.M. L{inbmax,
B. T. Unuukin, I'.X. SIBopceka, C. X. SIBopcekwuii, C.1. SIkoBeHKO Ta iH.

AHaji3 ocTaHHiX AochailkeHb i myoOJikamiii. CydJacHI TEOpPeTHUYHI Ta MPaKTHYHI JOCIIIKCHHS
XapaKTepU3yIOTHCS MOJETaMHICTIO JAYMOK MO0 NpOQeciiHO BaKIMBHUX SKOCTEH. BiNbImicTh HayKOBILIB
(A. M. bannypka, C.II. bouapoBa, E.B. 3emnsucka, O.®. Ckakyn, B.C.Benemukro, M. I. [nmuH,
M. M. Knemmapcbkuii Ta iH.) pO3MNIAAAaOTh OCOOIMBOCTI MpodeciiHO BaXJIMBUX SIKOCTEH ocobu depes
NpU3My BUMOT A0 TpodeciiiHoi KoMIeTeHwii, TOOTO mocaau sKiii MOBHWHEH BiamoBimaTu QaxiBenb. Mu
CXUIIIEMOCH JI0 HayKOBUX nojoxeHb A.B. Mockanenko Ta O.C. I'ybapeBoi [1], siki 3a3HauaroTh npogeciiini
SKOCTI SIK HEOOXiJHUH eeMeHT (OpMYyBaHHs TOTOBHOCTI 10 JisUTBHOCTI.

BuninenHsi HeBHpilIeHWX paHille YAaCTHH 3arajibHOI NpPoO0JeMH, KOTPHM HPHCBIYYEThCS
O3HayeHa CTATTA. Y HAyKOBHUX MpalsiX MNPOBIAHMX BYCHHUX IOCTATHBO AETAIBHO XapaKTEPH3YIOTHCS
poQeCitHO BaXKIIMBI SIKOCTI, SKi CHCTEMATH3YIOTBCS V 3aJeKHOCTI Bil THITy mpodecid Ta creriamizaiii.
[Ipore, HE y TMOBHOMY OOCS31 TPHUCBIIYETHCS MUTAHHS BIAMOBIMHOCTI MPO(]ECiiiHO BAKIMBUX SKOCTEH
TOTOBHOCTI A0 TIpodeciitHol MisITEHOCTI CITiI90TO.

HoBu3Ha HaykoBoro mociimxeHnsi. Brepiie moOymoBaHUN NCHXOJOTIYHHNA MPOMIIL CIIII0r0
BIAMOBIMHO JO TMPOBITHUX SIKOCTEH Ha TACTaBI ONMWUTYBaHHS IIPAIliBHUKIB OpraHiB JOCYIOBOTO
pO3CIiayBaHHS.

MeTtoaoJioriuHe a60 3araIbHOHAYKOBe 3HAYEHHS TIOJIATAE y TOMY, 100 BU3HAYNTH NICHXOJIOTIYHUH
npodisb CIiAYOTO 3 METOIO SIKICHOrO TpodeciiiHoro BinOopy KaapiB MPaBOOXOPOHHUX OPTaHiB.

Buknagenns ocHoBHOro matepiauy. PiBeHs copMoBaHOCTI TOTOBHOCTI 10 mpodeciiiHol AismbHOCTI
3a0e3MeYnTh AKICHUH TMOKa3HUK MpodecioHali3My Ta KOMIIETEHTHOCTI NMpaliBHUKIB OPraHiB JOCYIOBOTO
posciimyBanHs. ToMy, BaXTMBUM TOKa3HHUKOM TYT € BH3HAUEHHs IICHXOJOTIYHOTO MPOQIII0 3 METOI0
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TIePEBIPKH CYyY9acCHOTO CTaHy PiBHSA COPMOBAHOCTI CTPYKTYPHO-JOTIYHOI MOJEN TOTOBHOCTI CIITYOTO IO
npodeciitHol MisUTBHOCTI.

Jist BU3HAYEHHS TICHXOJIOTIYHOTO TPOQIT0, MH B3SJIM 32 OCHOBY MJOCTIIKCHHS, A€ IPOBEIH
ormutyBaHHsA 131-oro cmimunx Opecbkoi Ta XMembHHIBKOI oOmacteir. Hamu monepemaro OyB
MIpOaHATI30BaHUH cepeaHhOApU(PMETHIHNN TTOKA3HHUK 1I€aTbHOTO Ta PeajbHOTO CIITIOr0 Ha TYMKY CaMHX
CITITYMX BiATOBIAHO JI0 PiBHIB COPMOBAHOCTI MPOBITHUX MPOQECIHHO BAXKIUBUX AKOCTeH [ 1, 2].

Y aHKeTax peCMOHACHTH 3a3HAYMIIN MTOKA3HUKH PEaIhbHOTO Ta 1ICATbHOTO CIIII0T0, MU iX 00’ €aHaIH
y cepeAHbOApH(PMETUYHHMI  TOKA3HUK  BIAMOBIAHO 10 KOXHOiI  skocti. OtTpuMmaHmii  HaMH
CepeIHhOAPU(PMETHYHUIN TMOKA3HUK SKOCTEH CIIIYOro BU3HAYAETHCS Yy BIJCOTKAX, a HaM HEOOXiTHO
BU3HAYUTH PiBHI C(HOPMOBAHOCTI TOTOBHOCTI TMpPAaLiBHUKIB OpraHiB JOCYJOBOTO PO3CIHiAyBaHHS M0
npodeciiinoi gismpHOCTI. ToMy, 06 po3paxyBaT piBHI HEOOXiTHO:

1) mepeBectu % y wactku. Hampuxman, 15% omnurtanux Oynyte mopiBHioBaTH 0,15 wacTkm Big
3arajibHOi KiIbKOCT1 PECIIOH/ICHTIB;

2) BU3HAYUTU MAaTEMaTUYHY Macy KOXXKHOTO PiBHs. Y Hac y JOCHIJDKCHHI MM BH3HAYalH BCHOTO TPHU
PIBHS: HU3BKHH, CEpPeNHIM Ta BHUCOKHMHA. ToMy, YMOBHO HU3BKHU PIiBEHb MOPIBHIOE OIWHHIN, CEPEIHIN
JIOPIBHIOE JBOM Ta BHCOKHH IOpIBHIOE TphoM. JIJIS TOTO, MO0 BHU3HAYUTH MaTEMaTHIHY Macy CITiJT
TTOMHOYKHTH KOXKHUY TTOKA3HUK SIKOCT1 Y YaCTKaxX Ha IMeBHUN piBeHb TOOTO, Ha: 1, 2 1 3;

3) mami macyMOBYEMO TPH MOKA3HUKA MAaTEMATHIHOI Bard 1 OTPUMYEMO CEPEIHbO3BAKCHIH PiBCHB.

Y pe3ynbTarti po3paxyHKiB BHITE OMMMCAHOTO OTPUMYEMO HACTYITHY (DOpMYITy:

axifi
i=1 fi

e, X — e cepeTHp03BaKEHUI PiIBEHh TOTOBHOCTI 110 MPOodeciiHO1 MiIBHOCTI;

N — KUIBKICTh piBHIB (IX y Hamomy BUNaaKy 3, TOOTO Le X+ X, 1X3);

X — TIEBHUH PIBEHB, X|, X, X3,

f — yacTka meBHOTO piBHSA, iX Y Hac 3, ToOTO f}, £ {5

BinmoBigHo, MiHIMaNBHU piBeHb Oy TOPIBHIOBATH OJWHMIII, 2 MAKCUMAIBHUN TPINIIL.

Hampuxiian, BU3HAYEHHS CEPEIHHO3BAKCHOTO PIiBHS IMPABOBOI TOTOBHOCTI: CIiJ pPO3pPaxoOBYyBaTH
OKPEMO CEpEIHI0 CyMy NPOBITHHX MPOQECIiHO BaXKIUBUX SKOCTEH MPaBOCBIIOMOCTI Ta CIPaBEIIHUBOCTI
Hu3bKoro piBHA (3%+3%) cepenunoro piBHA (31%121%) Ta Bucokoro piBHA (65%+76%). YV pe3yabrati
OTPUMYEMO CEPETHbOCTATUCTUYHNIN TTOKa3HUK HU3BKUH piBeHb 3%, cepenniit — 26%, sucokuit — 71%. Hami
TIepEeBOANMO OTPHUMaHI TTOKA3HUKH Y 9acTKH, ToOTO mominsemo Ha 100 i oTpuMyemo: Hu3bKui piens 0,03,
cepenniii — 0,26, Bucokuii — 0,71. IloTiM oTpuMyeMo MaTeMaTHYHY Bary KO>KHOTO piBHs, ToOTO: 0,03x1=
0,03; 0,26x2=0,52 ta 0,71x3=2,31. I migcymoByroun naui nudpu 0,03+ 0,52 + 2,31= 2,86, oTpumyemMo
CepEeIHbO3BAKECHUH PiBEHB ITPABOBOI TOTOBHOCTI, IKUH TOpiBHIOE 2,86.

TakuMm YwHOM, BIANOBIAHO 1O JaHOi (OPMYJIH, MOXKHA BHU3HAUWTH CEPEAHBO3BAXKCHUN pPIBCHD
TOTOBHOCTI TIpaIliBHUKA OpPTaHiB JOCYJOBOTO PO3CIIAYBAHHS JO MPAKTHYHOI MISIIBHOCTI IO ITOKa3HHUKaM
MIPOBIAHUM TPO(ECIHHO BAXKITHBUM SIKOCTSIM.

BignoBigHo, yci oTpuMaHi HaMH TIOKa3HWUKU PiBHS COPMOBAHOCTI Pi3HOBUAIB TOTOBHOCTI OyIyTh
OLIIHIOBATHCH BiJl ONWHULI (MiHIMaIbHUNA — HU3BKUI PIBEHB) 10 TPIMKK (MAaKCUMAaJIbHUN — BUCOKUI PIBEHBD).

[lizpaxoByBaTH piBeHb MM OyAE€MO HACTYIIHUM YMHOM: IiJICYMOBYBATH SKOCTI MEBHOTO Pi3HOBHIY
TOTOBHOCTI 1 BU3HAYATU CEPEIHIN CTATHCTUYHHN MMOKA3HUK, SIKUU Hamali OyJeMO pO3paxOBYBaTH y BHIIC
3a3HavYeHy GopMmydy.

Posrnsiremo piBHI chopMOBaHOCTI Pi3HOBUAIB ONePALIOHAIBLHOI TOTOBHOCTI.

OTxe, npasosa 2omoenicms 0OOYMOBIIOETHCS TAKUMH MTPOBIAHUM NPO(eciiiHO BaKITUBUMH SKOCTIMHU
SIK  TIPAaBOCBIIOMICTh Ta CHpaBemauBicTh. [liICTAaBIAIOYN TIOKA3HWKHA JaHUX SKOCTEH BH3HAYAEMO
CepEeIHBbO3BAKECHUH PiBEHB IIPABOBOI TOTOBHOCTI — 2,86.

Hactymauii  pisHOBHI oOIepalioHAIbHOI TOTOBHOCTI — Hpoginakmuuna 20moeHicms, BOHA
CKIIAZIAEThCSA 13 TaKWUX TPOBITHUX MPOQPECIHHO BAKIMBUX SKOCTEH: CYMIIIHHICTH Ta BiAIOBINAILHICTE.
[limcTaBnsroun TOKa3HWKU JaHWUX SKOCTEH BH3HAYAEMO CEPEAHLO3BAKEHUU piBEHH MNPOQITaKTHIHOL
TOTOBHOCTI — 2,62.

[IpoBigHi mpodeciifHO BaXIHMBI SKOCTI TaKOl OIEpaIioHATBHOI TOTOBHOCTI SIK pPO3ULYKOGOT
20mOGHOCMI — TIPOHHUPJIMBICTH 1 CHPUTHICTH. [liACTAaBNAIOYM TMOKA3HWKH JaHWX SIKOCTEH BU3HAYAEMO
CepeIHbO3BAKEHHH PiBEHb PO3IIYKOBOI TOTOBHOCTI — 2,49.

HactymHu#i pi3HOBHJ ONEpamioHAEHOI TOTOBHOCTI — KPUMIHAMICMUYHA 20MOGHICHMb, SKa
CKJIQJIa€ThCH 13 MOIIYKOBOI Ta JOCII THUIHKOT.

[TpoBiTHUMU SKOCTSAMH TOIIYKOBOI TOTOBHOCTI € JONHUTIWBICTh Ta BUHaXiummBicTh. [limcTaBnsroun
MOKA3HUKH JAHUX STKOCTEH BH3HAYAEMO CEPEIHHO3BAKCHHUN PIBEHh KPUMIHAICTUYHOI TOTOBHOCTI — 2,57,

[TpoBiTHUMU SKOCTSIMH JTOCITITHUIIBKOI TOTOBHOCTI € KOITITKICTh Ta 00MipKoBaHicTh. [limcTaBnsroun
TTOKa3HUKH JaHUX SKOCTCH BU3HAYAEMO CEPEIHBbO3BAKCHHH PIBEHB JOCIITHUITLKOI TOTOBHOCTI — 2,52.
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PosrnsaeMo pe3ynbTaTH OCHIDKEHHS HACTYITHOTO PI3HOBUIY OIEepaIlioHAIBHOI TOTOBHOCTI —
EKOHOMIYHOT 20MOGHOCHI, STKA 0OYMOBITIOETHCSI TAKUMH TIPOBITHUMH TIPO(DECIHHO BAKITUBUMHU SKOCTSIMH SIK
€KOHOMIYHICTh Ta OIMaINBICTh. [1i1CTaBIAIOYH TOKa3HUKH JAHUX SKOCTEH BU3HAYAEMO CEPEIHBO3BAKCHII
PIBEHb €EKOHOMIYHOT TOTOBHOCTI — 2,43.

Hactymauii pisHOBHA ONEpamioHaIbHOT TOTOBHOCTI — 3AC8I0UY6aibHA 20MOBHICHIb, O0YMOBITIOETHCS
TaKUMHU TPOBITHUMH TPOQECIHHO BAKIUBUMH SKOCTSIMH SK PETENBHICTh Ta YBaXKHICTH. IlimcTaBisroun
TTOKa3HUKH JAHUX SIKOCTSH BU3HAYAEMO CEPEIHBO3BAKCHHUH PiBEHB 3aCBiAYBAIIBHOT TOTOBHOCTI — 2,54.

Posrnsinemo nani cmpameziuno-maxkmuuny TOTOBHICTD SIK PI3HOBHJ OINEpaIliOHANIEHOI TOTOBHOCTI.
Bona y cBoro uepry mOAiNS€ThCS Ha TEXHOJNOTIYHY Ta METOOWYHY. Tak, TEXHOJNOTiYHa TOTOBHICTh
O0OYMOBITIOETbCS HACTYIIHUMH TPOBIAHUMH TPO(eciiHO BaXKIMBUMH SKOCTSIMH — IUIAHOMIPHICTH Ta
oOrpyHTOBaHICTh. [liNCTaBNSAIOYM TOKA3HUKH JAaHUX SIKOCTEH BH3HAYAEMO CEPEIHBbO3BAKECHUH piBEHB
TEXHOJOTi4HOi ToTOBHOCTI — 2,54. [IpoBigHrMEU npodeciiiHO BaXKIMBUMU SIKOCTSIMH METOAMYHOI TOTOBHOCTI
€ — aNTOPUTMIYHICTD Ta MiANPHUEMIMBiCTh. [liACTAaBIAIOUM IMOKA3HUKH JaHUX SKOCTEH BHU3HAYAEMO
cepeIHbO3BaKEHUH PiBeHb METOAMYHOI TOTOBHOCTI — 2,39.

PosrnsHeMo HacTymHMI PI3HOBHI OTNEpallioHATHHOI TOTOBHOCTI — HeOazoziuna 20moeéHicmb, sKa
O0OYMOBITIOETBCS TAaKUMU TIPOBITHUMH TPO(ECIHHO BAKIUBHUMH SKOCTSIMH SK — JOOPO3HUWINBICTH Ta
TUTUIOMAaTHYHICTh. [linCcTaBiAIOuM TOKAa3HUKM JAaHUX SKOCTeH BH3HAYAEMO CEPEeIHHO3BAKEHWH piBEHb
neaaroriyHoi roroBHocTi — 2,58.

[Tepefinemo nmo aHami3y CTAaTHCTHYHUX TIOKA3HUKIB HAYKOBOI 20mOGHOCHMI SK DPI3HOBHIY
OTepaITioHaTFHOT TOTOBHOCTI. BOHA y CBOIO Uepry 00yMOBIIIOETHCS HACTYITHUMHU TPOBIAHUMH TPOodeciitHO
BOXJIMBAMH SIKOCTAMHA — KPUTHYHICTH Ta PO3CYAIUBICTh. [liACTaBNSAIOYM TMOKAa3HWKH JaHUX SKOCTEH
BH3HAYAEMO CEPEIHBO3BAXKEHUH PiBEHh HAYKOBOI TOTOBHOCTI — 2,45.

Hactynnuii pi3HOBUA onepanioHaNbHOI TOTOBHOCTI — L€ YRPAGAIHCbKA 20MOBHICHb, SIKA BKIIIOYAE Y
ce0e Taki pi3HOBUAM: OpraHi3aliiiHa Ta KOOpAUHALIfHa TOTOBHOCTI.

OpranizaliiiHa TOTOBHICTb OOYMOBJIOETHCS HACTYIIHUMH NPOBIIHUMH TpoQeciiHO Ba>KIHBUMHU
SKOCTSIMU: OPTraHi30BaHICTb Ta LiNIEeCHPAMOBaHICTh. [liqCTaBIsI0UN MOKAa3HUKHN AAHUX SKOCTEH BH3HAYAEMO
cepeTHbO3BaKEHHH PiBEHBb OpraHi3aliifHOi TOTOBHOCTI — 2,65.

KoopnuHaniiiHa roTOBHICT 0OYMOBIIOETHCS TAKUMH MPOBITHUMH MPO(ECiiiHO BasKIMBUMH SKOCTSIMU
SK TOCIIOBHICTH 1 parionamizamis. [ligcraBnstoun TOKa3HWKH JaHUX SKOCTEH BU3HAYaEMO
CepEeIHBbO3BAKCHUI PiBEHh KOOPAMHAIIMHOI TOTOBHOCTI — 2,55.

VYc¢i MoKa3HUKH CEepPeIHhO3BAXKEHOTO PIBHS OINEPIIIOHATEHOI TOTOBHOCTI MM BHBENH Y Tpadik (IUB.
rpadik 1). BimmoBimao mo rpadixy, MaHWNW THIT CTPYKTYPHO-JIOTIYHOI MOJEJN TOTOBHOCTI IpaIliBHUKIB
OpraHiB OCYIOBOTO PO3CIiTyBaHHS PO3BHUHYTHH y CIITIMX Ha PiBHI BHINE CEPEIHBOTO (3 ypaxyBaHHSIM
TOTO, IO ABilKa — cepenHii piBeHb). Cepeq HIX HAaWMEHII TTOKa3HUKH Y HACTYITHUX Pi3HOBHUIIB TOTOBHOCTI:
€KOHOMIYHa, METOAWYHA, HaykKoBa. EKOHOMIYHAa TOTOBHICTh IMOBHHHA OyTH TNpHUTaMaHHA CIiI4OMy Ha
BHCOKOMY PiBHI, OCKUIBKH BiH TOBHHEH OyTH 3IaTHUM pAaIliOHAJFHO BHUKOPHCTOBYBATH MaTepialibHI Ta
TPYAOBI pecypcu MiJ Yac MNpPOBENEHHS TIJacHUX Ta HermacHUX ciiaunx (posmykoBux) aii. I[llomo
METOAMYHOI Ta PO3IIYKOBOI, TO TaKi NMOKa3HUKH € JOMyCTUMHMH, OCKIIBKM Ha BHCOKOMY piBHI JAaHi
PI3HOBHUIM TOTOBHOCTI MOKYTh OyTH MPUTaMaHHUMH TiJIbKH CIIAYOMY i3 BEIHKHM NPOQECiiHUM JTOCBIIOM.
A cepex HammMxX peCTOHIEHTIB cepeanid Bik ckiaB 30-33 poku. Tomy, ansg ix mpodecioreHesy me €

JIOCTATHHO MTO3UTHBHHMIA MTOKA3HUK, 3 YMOBOIO MOATBIIOTO YAOCKOHAICHHS Ta IPOQECIiTHOrO pO3BUTKY.
['pathis: cepenHLOIEAAEHOTO PIEHA OMPaioNATEHO] TOTORHOCTI
caigaore oo npodecifinol MIATEHOCT

]
(3]

1 2 3 4 3 6 7 B 9 11 1z 13

I'padik 1. I'padik cepenHpO3BaKEHOTO PiBHS OINEpaIlioHaILHOT TOTOBHOCTI CIIIAY0TO
Ymosni nosnauxu: 1 — npasosa comosHnicmv, 2 — npogirakmuyHa 20moeHicmb, 3 — pPO3ULYKOBA
20MOBHICMb, 4 — NOULYKO8A 20MOBHICMb, 5 — QOCTIOHUYLKA 20MOBHICMb, 6 — eKOHOMIYHA 20MOBHICMb, 7 —
3acei0uysanvbHa 20mosHicmb, 8 — mexHoNo2iuHa 20mogHicmb, 9 — memoouuna eomosnicmv, 10 —
neoazociuna eomoswnicms, 11 — naykogsoi comosmnocmi, 12 — opeanizayitina, 13 — Kkoopounayiiina
20MOBHICHb.
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[epefineMo 10 pO3MIISAAY pe3yNbTaTiB MPOBEACHOTO HAMHU JOCIHIPKEHHS HACTYITHOTO €JIEMEHTY
CTPYKTYPHO-JIOTIYHOI MOIEJIi TOTOBHOCTI 70 PO eCiiHHOI AiSTHPHOCTI — HCUXOJOTiYHOI TOTOBHOCTI.

OmHuM 13 Pi3HOBHUAIB IICHXOJIOTIYHOT TOTOBHOCTI € 0lAZHOCMUYHA 20MOBHICHb, TKA 00YMOBITIOETHCS
TaKUMH TIPOBITHUMH TIPO(DECIHO BAXKITMBUMH SIKOCTSIMH, K TPOHUKIUBICTD 1 00auwmuBicTh. [limcTaBusroun
TTOKa3HUKH JaHUX SKOCTEH BU3HAYAEMO CEPENHbO3BAKCHHIH PIBEHD JIarHOCTUIHOI TOTOBHOCTI — 2,52.

Hactymauii pi3HOBU TICHXOJIOTIYHOT TOTOBHOCTI — peghieKcilina 2omoeHicmb, Ka 00YMOBIIOETHCS
TaKUMH TPOBITHUMH MPOQECIHHO BaKIMBUMH SIKOCTSMH, SK €MIATIHHICTP Ta TOJEPAHTHICTb.
[lizcTaBndroun MOKAa3HUKM JaHWX SKOCTEH BHU3HAYAEMO CEPEIHBO3BAXKEHUH piBEHb peQieKciiiHol
TOTOBHOCTI — 2,46.

Hactynnuii pi3HOBH] IICUXOJIOTIYHOT TOTOBHOCTI — pezyiaAmueHa 20moeHicmp, sika 00yMOBITIOETHCS
TAaKUMH TPOBIAHUMH TPO(DECiiiHO BaXXIIMBUMH SKOCTSAMH, SIK TAaKTOBHICTb Ta KOOPAHWHAIIHHICTb.
[lizcTaBnAroun MOKAa3HUKM JaHWX SKOCTEH BHU3HAYAEMO CEPEIHBO3BAXKEHUH piBEHb PETYISTHBHOI
TOTOBHOCTI — 2,69.

Hactynmuuit  pi3HOBHI TICHXOJIOTIYHOT TOTOBHOCTI — KOMYHIKAMUGHA 20MOGHICMb, SIKa
OOYMOBITIOETBCS TaKAUMH TIPOBITHAUMU TPOPECIHHO BAKIUBUMH SKOCTSIMH, SK TOBAapUCHKICTh Ta
KOMyHIKaOenbHiCTh. [lifcTaBisaroun MOKa3HUKHA MAHWX SKOCTEH BH3HAYAEMO CEpPEAHBO3BAXKEHUU pPiBEHB
KOMYHIKaTHBHOT TOTOBHOCTI — 2,64.

Hactymauit pi3HOBHI TICUXOJIOTIYHOI TOTOBHOCTI — HepUenmuena 20moeHicmb, ika 00yMOBITIOETLCS
TaKUMH TIPOBITHUMHE MPOGECIHHO BAXKIMBIUMH SKOCTSMH, SIK CITIBUYTTS Ta B3aeMOpo3yMiHHs. [ligcTaBmsiroan
TTOKa3HUKH JaHUX SKOCTEH BU3HAYAEMO CEPEIHbO3BAKCHHH PIBEHD MEPIIEHTUBHOT TOTOBHOCTI — 2,51.

Hactymauii pi3HOBH IICHXOJIOTIYHOI TOTOBHOCTI — Cy2ecmueHa 20moeHicmp, Tka 00YMOBITIOETHCS
TaKUMH TPOBITHUMU TPO(DECiHHO BAXKIUBUMHU SKOCTSAMH, SK BIUIMBOBICTH Ta XapU3MaTHYHICTh.
[TizcTaBnAr0uN MOKAa3HUKU JaHUX SKOCTEH BU3HAYAEMO CEpPEIHbO3BAXCHUH PIBEHb CYTeCTHBHOI TOTOBHOCTI
—2,46.

Orxe, moOyayBaBIU rpadik CepeaHhO3BAKECHOTO PIBHS MCUXOJIOTIYHOI TOTOBHOCTI CIIIYOTO (IHB.
rpadik 2), MH BU3HAYAEMO, IO YCi PI3HOBHIU JAHOTO TUIY CTPYKTYpPHO-JIOTIYHOi MOJENi TOTOBHOCTI
ciiggoro 1o mpodeciiiHol AisIBHOCTI PO3BMHYTI Ha piBHI Bulle cepeanboro. Haiibinem po3BuHyTa
peryiasTHBHA TOTOBHICTh. MiHiMallbHI NO3HAUKH 3aiiMaloTh pedieKciiiHa Ta cyrecTMBHa TOTOBHICTH. Taki
MTOKa3HUKA MOXXYTh CBIAYHTH PO Te, IO CHIiA4i HE Y TOBHOMY OOCS31 PO3yMIIOTH BaXKIHMBICTH JaHHUX
PI3HOBHIB TOTOBHOCTI y mpodeciiiniid AisumpbHOCTI. KpiM Toro, pediekcist BU3HAYaE 3MaTHICTD CIIAYIOTO 10
caMoaHaJTi3y Ta CIIPUHHATTS H BIIYTTS IHITNX, 0 € HEOOXITHUM JIJIs HATAIITOBYBAHHS HA CIUIKYBaHHS 13
y4acHUKaMH KPHMIiHAIBHOTO TIPOIECy 1 Yy pe3ysbTaTi [bOro CHpUHMAaHHS NpPOIECyalbHO BAaXIJIMBOI Ta
HeoOXimHo1 iHpopMaIrii. A CyrecTHBHA TOTOBHICTh BH3HAYA€E 3aTHICTH CIiAYOTO J0 BINIUBY Ha IHIMUX ab0
niepexkoHanHs. [1{o 6e33amepedHo € BAXKIIMBAM IPU IPOBEICHHI TaKOl IPOIECYyaTbHOI i1 SK TOTHT.

[Ipote, cmim 3a3HaumTH, MO pedieKciifHa Ta CyrecCTHBHAa TOTOBHOCTI Ha MaKCHMAJIBHOMY piBHI
MOYTh OyTH PO3BHHYTI TUIBKU Yy CIIAYUX i3 BEJIMKUM MPOQECIHHUM JOCBIOM. A y CHIIy TOTO, IIO cepen
ONMTaHUX HAMU CIIJUuX, cepeAHid Bik skux ckiaB 30-33 poku, mHocBix y poOOTi claifyuM HE BENHMKHH, -

TOMY TaKi TOKa3HUKH € JIOMTYCTUMUMH Ta CIIPUSTIUBUMH.
Ipadik cepelHBOIBAKEHOTO MBHA TCHXOTOTIMHOT TOTORHOCTI

CHMOre 00 npoedeciiinot [aneHocT

1 2 3 4 3 &
I'padik 2. I'padik cepeaHpO3BAKEHOTO PiBHS ICUXOIOTIYHOI TOTOBHOCTI CIiI40TO
Ymosni nosnauxu: 1 — diaenocmuuna comosnicmn, 2 — peghaekcitina comoguicms, 3 — pecyisimusHa
20MOBHICMb, 4 — KOMYHIKAMUGHA 20MMOGHICIb, 5 — NEpYEenmudHa 20MoGHIiCMb, 6 — CY2eCmueHa 20MoGHICMb.

[lepeiineMo 10 pe3yibTaTiB MOCHIKEHHS HACTYIIHOTO €JEMEHTY CTPYKTYpHO JIOTiYHOI Mozeni
TOTOBHOCTI 70 MpodeciiiHol MisIbHOCTI MPaLiBHUKIB OpPraHiB JOCYJOBOTO pO3CHiAyBaHHS — (i3H4HOI
TOTOBHOCTI.
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OmuH 13 pi3HOBUAIB (i3MIHOT TOTOBHOCTI — 1€ (DYHKUIOHANbHA 20MO6HICMb, STKa 00YMOBITIOETHCS
HACTYITHUMH TIPOBIMHUMH TPOQECiHHO BaXIIMBUMH SKOCTSIMHU: TPAIlbOBUTICTE 1 HE3AICIKHICTE.
[limcraBnsroun TOKa3HUKW JaHUX SKOCTEH BH3HAYAEMO CEPEIHBbO3BAXKCHHH piBEHb (QYHKITIOHATHHOL
rOTOBHOCTI — 2,63.

I ocranniit pisHOBHI (i3MYHOT TOTOBHOCTI — II€ CHOPHMIUBHA 20MOGHICMb, SKA OOYMOBIIOETHCS
HAaCTyITHUMH TPOBITHAMH TPO(ECIHO BaXKJIMBHUMH SKOCTSIMHU: PINTydicTh 1 CMiTHBICTB. [limcraBisroun
MTOKa3HUKH JAHUX SIKOCTSH BU3HAYAEMO CEPEIHBO3BAKCHHUH PiBEHB CIIOPTHBHOI TOTOBHOCTI — 2,67.

OTxe, BiAMoBiAHO 70 Tpadiky 3 MO3HAYKH CepeIHBO3BAKEHOTO PiBHS (Pi3MUHOI TOTOBHOCTI CIIiAYOTO
PO3MILIYIOTECSI Ha PiBHI BHIIE CEpeAHbOro. BiamoBimHo Ha HamexHOMY piBHI po3BuHYTI. OcobimuBO
BHCOKHH TIOKa3HUK y CIIOPTUBHIA TOTOBHOCTI, IIO CBIAYUTH MPO iX 3[aTHICTH BUTPUMYBATH CIOPTHBHE Ta

(bi3uuHe HABaHTAXXEHHs IPU CaMO3aXUCTI UM 3aXUCTI CYCILIbCTBA, ) .
'padik cepenHpOIBAKEHOTO PIBHA GI3HIHOT TOTOBHOCTI

coiguoro oo npodeciiined piankHocTi

268
2.67
2.66
265
264
263
262
261
| 2

I'pagik 3. I'padix cepeHbO3BaKEHOTO PiBHS (Di3UYHOT TOTOBHOCTI CITiTI0TO
Ymosui nosnauxu: 1 — ¢pynxyionanvua eomosuicme, 2 — CHOpmuGHa 20MOoGHICHb.

HacTymHu#i eneMeHT CTPYKTYpHO JIOTiYHOI MOJeNi TOTOBHOCTI 10 mpodeciiHol MismbHOCTI
MIPaIliBHUKIB OpTaHiB JOCYIOBOTO poO3ChigyBaHHS — (hi3ioJoriuyHa roToBHicTb. OmuH i3 pI3HOBHIIB
(i3UMYHOT TOTOBHOCTI — 1I€ HEPBOGO-NCUXIUHA 20MOGHICMD, TKa OOYMOBIIOETHCS HACTYITHUMHU MPOBITHUMHU
npodeciiHo BaKJIMBUMH SIKOCTSMH: CTIMKICTb 1 BpiBHOBaKeHIiCTh. [liAcTaBIAIOYM TOKa3HUKU JaHHUX
SIKOCTESH BU3HAYAEMO CEPeIHBO3BAKCHUN PIBEHb HEPBOBO-TICHXI9HOT TOTOBHOCTI — 2,68. OcTaHHINA Pi3HOBHT
(hi3UIHOI TOTOBHOCTI — 1€ ncuUizionoziuna zomosenicmp, sika 0OyMOBIIOETHCS HACTYITHUMH MPOBITHAMU
npodeciiHo BaXKIMBUMHU SIKOCTSIMH: TEPIUIAYICTh 1 BUTpUMKa. [liICTaBIsIIOUM MOKa3sHUKH AaHUX SKOCTEH
BHU3HAYAaEMO CEpeIHBO3BaKEHUH PiBeHb NCcHX0(i3i0n0ridyHoi roroBHoCTI — 2,55. Bignosigno no rpadiky 4
CEPEeIHBO3BAKCHUH PiBeHB (hi310J0TIYHOI TOTOBHOCTI CIIIYOTO PO3BUHYTHM HA PiBHI BHUIINE CEpEIHBLOTO. I3
JBOX PI3HOBHIIB JAaHOTO THIIy CTPYKTYPHO-JIOTiYHOI MOJENi TOTOBHOCTI M0 mpodeciiHoi misuibHOCTI
HallMeHII pPO3BUHYTa TNCHUXO(Qi3i0JIOTiYHA TOTOBHICTb, sIKA OOYMOBIIOETHCS 3AATHICTIO A0 TPHUBAJIOro

(hi3MIHOTO HAaBAaHTAXKEHHS. AJie TaKUH TTOKA3HUK € Y ITIJIOMY JOITYCTHUMHM.
I'padik cepemHaOIBAKEHOTO PiBHA PiIHYHO] TOTORHOCTI

chiguoro qo npodeciiinod TiansHEocT

265
264
263
262

2,61

I'padik 4. I'padik cepeaapo3BaKeHOTO PiBHA (Pi310I0TITHOT TOTOBHOCTI CITITIOTO
Ymosni nosnauku: 1 — Hepsogo-ncuxiuna 2omoenicms, 2 — nCUQpizionociuna 20mosHicmy.
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HacTynHuii eleMeHT CTPYKTYpHO JIOTIYHOI MOJENi TOTOBHOCTI 10 mpodeciiHol IisiIbHOCTI
MPaLiBHUKIB OpPraHiB JOCYI0BOTO PO3CIIiJyBaHHS — FTHOCEOJIOTiYHA FOTOBHICTb.

OmuH 13 PI3HOBHIIB THOCEOJIOTIYHOI TOTOBHOCTI — 1€ MPOZHOCHUUHA 20MOBHICMb, SKa
0OYMOBIIIOETBCSI HACTYIHMMH IPOBIIHUMH TNPOQPECIHHO BaXXIIMBUMHU SKOCTSMH: TPOTHOCTHYHICTD 1
nepenOadyBaHicTh. [liCTaBNAIOYM TMOKA3HWUKUA JAHUX SKOCTEH BH3HAYAEMO CEPEIHHO3BAKCHUU pIBEHb
MPOTHOCTUYHOI TOTOBHOCTI — 2,53.

PosrnsaeMo HACTYITHUN Pi3HOBUIN THOCEOJIOTIYHOI TOTOBHOCTI — 116 KOHCHMPYKMUGHA 20MOGHICMb,
gKa OOYMOBIIOETbCS HACTYHNHMMH HPOBIZHUMH NpO(eciiHO BaKIIMBUMH SIKOCTSIMH: 1HIYKTHBHICTB 1
MOCHiNOBHICTh, [lifCTaBNsiIOUM TOKAa3HUKU JaHUX SKOCTEH BH3HAYAEMO CEPEIHBbO3BAKEHUI pIBEHb
KOHCTPYKTHBHOI TOTOBHOCTI — 2,61.

OmuH 13 PI3HOBUIIB THOCEOJIOTIYHOI TOTOBHOCTI — II€ PEKOHCHMPYKMUBHA 20MOBHICHD, SKa
OOYMOBITIOETbCS HACTYIHHMHU MPOBIAHUMH TOPOQPECiHHO BAKIMBUMH SIKOCTSMHU: JAEOYKTUBHICTH 1
poscymnuBicTh. [liiCTaBNsIOYM TOKAa3HUKU JIaHUX SIKOCTEH BH3HAYAEMO CEpPEIHHO3BAKEHHUIA pIiBCHb
PEKOHCTPYKTHUBHOT TOTOBHOCTI — 2,63.

HactynHuii pi3HOBHII THOCEOJIOTIYHOI TOTOBHOCTI — L€ OUIHHA 20MOGHICHb, SIKA O0YMOBIIOETHCS
HAaCTYMIHUMHU TPOBIZHUMH TpOo(deciiHO BaXIMBUMH SKOCTSIMH: HEYNEPEIKEHICTb 1 00’ €KTUBHICTb.
[TizcTaBnsroun TMOKA3HUKH JaHUX SKOCTEH BH3HAYAEMO CEepPEAHBO3BAKEHWUU PIBEHBL OITIHHOI TOTOBHOCTI —
2,57.

HactymHu#i  pi3HOBUA THOCECOJOTIYHOI TOTOBHOCTI — 1€ @HAIIMUYHA 20MOGHICMb, SKa
00YMOBITIOETHCSI HACTYIHUMHU MPOBIAHUMHU TPOQECIHO BaXKIMBUMH SKOCTSAMHU: JIOTIYHICTD 1 THYYKICTb.
[TizmcTaBnsaroun MOKa3HUKHU TaHUX SKOCTEH BU3HAYAEMO CEPEIHBO3BAKCHUHN PiBEHh aHATITHYHOI TOTOBHOCTI
-2,57.

Hactynnuii pi3sHOBMA THOCEOJIOTIYHOI TOTOBHOCTI — L€ MEOPHA 20MOBHICHb, SIKA Yy CBOIO Uepry
TTOAUTSIETHCS HA KPEaTHBHY Ta IHHOBAIIiTHY TOTOBHOCTI.

KpeaTnBHa TOTOBHICTH OOYMOBIIOETHCSI HACTYITHUMH MPOBITHUMH MpO(eciiHO BaKIIMBUMHU
SIKOCTSIMU: KPEaTUBHICTh 1 OpUTIHAIBHICTh. [liCTaBNAIOYM TOKAa3HUKU JaHUX SKOCTEH BU3HAYaEMO
CEpEeIHBbO3BAKCHUH PiBEHh KPEaTHBHOI TOTOBHOCTI — 2,43.

InHOBaITIiHA TOTOBHICTH OOYMOBIIOETHCS HACTYITHHMH TPOBIAHUMH TMPOQECIHHO BaKIUBUMH
SKOCTSIMM: BHHAXIUIMBICTH 1 I1HIIIATUBHICTG. IliACTaBISAIOYM MOKA3HUKU JAHUX SKOCTEH BHU3HAYAEMO
CepeIHbO3BAKCHUH piBEHb IHHOBAIIMHOI TOTOBHOCTI — 2,55.

OTxe, BUXOIIYH 13 TTOKA3HUKIB 3a3HAUCHUX Y Tpadiky 5 cepeaHbO3BAKEHOTO PIBHS THOCEOJIOTIUHOT
TOTOBHOCTI CJITYOTO, BHJIHO, IO YCi PI3HOBUAM THOCEOJIOTIYHOI TOTOBHOCTI PO3BUHYTI BHIIE CEPEIHHOTO
piBHs. Cepell HUX MEHII PO3BHHYTOIO € KpeaTHBHA TOTOBHICTh. Takuii MOKAa3HUK € 3pO3yMIUTUM, OCKUTBKH
BiH Tepeabayae 3MaTHICTh MpaIliBHUKA OPTaHiB JOCYIOBOTO PO3CIiTyBaHHS HE MiSITH Y paMKax IMabJioHiB, a
HEOOXIZHICTh TBOPYO Ta iHAMBIAYANbHO MiAXOJUTH IO KOXHOI cUTyamii. A y 3B’S3Ky i3 IOSBOIO HOBHX
MOBHOB&KEHb, IIOB’SI3aHUX 13 OMNEPAaTHBHO-PO3LIYKOBOIO MisUIBHICTIO, HE TIOBHOMY OOCS3i BOHH
YCBIIOMJTIOIOTh HEOOXiNHICTh BHKOHAHHS TMPOLECYaATbHUX [iid, TOMY TBOPYMHA IMOXiJ] BOHH 3apas

HamararoTbCsi HE 3aCTOCOBYBATH.
1 "PH.{I_J]E COPCOREDIHAMCHOID PIBHA THOC CONOMNMUHOl FOTOBHOCTI
cnimgoro 10 npodeciiinol TaTbHOCT

I'padik 5. I'padik cepeHbO3BAKEHOIO PiBHS THOCEOIOTIYHOT TOTOBHOCTI CIIIY0I0

Ymosni nosnauku: 1 — npoenHocmuuna 2omoseHicmv, 2 — KOHCMPYKMUBHA 20MOGHIicmb, 3 —
PEKOHCMPYKMUBHA 20MOBHICMb, 4 — OYIHHA 20MOGHICMb, 5 — aHanimuyHa 20mogHicmv, 6 — Kpeamuend
20MOBHICMb, 7 — IHHOBAYINIHA 20MOBHICNb.
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Takum 9MHOM, MU PO3TJITHYJIN PI3HOBUIM 11’ SITH THITIB TOTOBHOCTEH (OTiepaliioHaabHa, IICHXOJIOTITHA,
¢iznuHa, QiziogoriyHa Ta rHOCEONOTIYHAa TOTOBHOCTI) CTPYKTYPHO-JIOTIYHOT MOJIeli TOTOBHOCTI MpalliBHUKA
OpraHiB JAOCYAOBOTO PO3CIiAyBaHHS A0 MPodeciiHOi MisITFHOCTI BIMIMOBITHO IO MPOBITHUX MpOodeciifHO
BOKJTMBUX SKOCTEH, SKi iX IpUTaMaHHI 110 KO)KHOMY Pi3HOBHTY.

Hani ciin Bu3Ha4uTH €AnHui Tpadik (auB. rpadik 6) 3a yciMa THIaMU CTPYKTYpHO-JIOTi4HOT MoJei
TOTOBHOCTI CIIAYOTO 10 TpodeciiiHoi mismmpHOCTI. [is 1iboro MU 00’ €AHANN yCi Pi3HOBUAM TOTOBHOCTEH
TIEBHOTO THITy Y 3arajbHy CyMy 1 BIANOBIIHO J0 TONEPEAHHO BHUBEIACHOI (GOPMYNIH pO3paxyBalid
cepeIHbO3BKEHUH TOKA3HUK PiBHA PO3BUTKY TOTOBHOCTI CIiTUOTO.

['padik cepenbO3BaKEHOTO PIBHA CTPYKTYPHO-
TOrYHOT MOJeNl TOTOBHOCTI CTIHOTO 10
npogeciiiHol AIEHOCTI

I'padik 6. I'padik cepeaHBO3BAKEHOTO PIBHA CTPYKTYPHO-JIOTTYHOI MOJENI FOTOBHOCTI CJIiAYOr0 110
npodeciitHoi MisITEHOCTI

Ymosni nosnauku: 1 — onepayionanvha 2comosHicms, 2 — NCUXOA02IUHA 20MOSHICMb, 3 — (i3uyHa
20mogHicmb, 4 — (izionoeiuHa 20MOBHICMb, 5 — 2HOCEON02IUHA 20MOBHICb.

BinmosiaHo 1o rpadika 6 BUAHO, IO yCi TUIIH TOTOBHOCTI CTPYKTYPHO-JIOTIYHOT MOJIEII IPAIliBHUKIB
OpTaHiB JOCYIOBOTO PO3CIiTyBaHHS PO3BUMHYTI Ha piBHI BHUILE cepeiHbOro (IOKa3HUK 2 — Ie cepenHiil
piBenn). Cepen TUIIB TOTOBHOCTI MiHIMAJbHUHM piBEHb 3aliMalOTh ONepalioHalbHa Ta IICHXOJOTiYHA
TOTOBHICTh. 3PO3YMIIMM € TaKdil IOKa3HUK, OCKIJIbKH BOHH € (yHIaMEHTAJIbHUMHU IPH BUKOHAHHI
(YHKIIOHATIBLHIX 00OB’SI3KIB 1 MOTPEOYIOTH IMOCTIHHOTO yIOCKOHAJICHHS Ta MiABUINECHHS PIBHS B 3aJIC)KHOCTI
Bil JOCBiAy poOoTu. Ale, sK MU 3a3Havyanu y 1.2.3 JUCEPTAIiHOIrO JOCHi/DKEHHS, y 3B’s3Ky i3
OMOJIOKCHHSIM KaJ[PiB Cepel CITITINX, MIOKA3HUK CePeIHbO3BAKEHOTO PiBHS 2,54 € JOITyCTUMHUM.

Y pe3ynpTaTi MPOBEACHOTO HAMHU JOCHIMKEHHS BCTAHOBIIOEMO, IO HAWBHUIN IO3HAYKH
CEPEIHHO3BAKEHOTO PIBHS CTPYKTYPHO-JIOTIYHOI TOTOBHOCTI CIITYHX 10 MPodeciiHOl MisIbHOCTI 3aiiMaroTh
noka3HukH ¢izn4Hoi (2,65) Ta dizionoriyHoi roroBHOCcTi (2,67). [lani Mo3HAYKH € TOCTATHHO MMO3UTHBHI 13
ypaxyBaHHSM TOTO, 10 MAaKCHUMAaJIbHUM € TIOKa3HUK TpH. Lle cBimuuTh mIpo Te, 1Mo y npodeciitaoMy Bimdopi
KaJpiB 0 MPaBOOXOPOHHUX OPraHiB JOCTATHBO YBarW MPHUIUISETHCS MEpPEBipLi HASBHOCTI Ta PO3BUTKOBI
30AaTHOCTI 0 BUTPUMKH (PI3MUYHOTO HAaBaHTaKEHHS Ta (YHKLIOHYBaHHSA CTaHy, SIKHH HE 3aJeKUTh BiJ
JIFOTHHL.

I'osioBHI BucHOBKHU. TakuM 9iHOM, JaHE JOCTIIKEHHS 1a€ HAM 3MOTY 3pOOUTH BUCHOBKH IIPO T€, IO
Cy4YacHHUH CTaH piBHS PO3BUTKY CTPYKTYPHO-JIOT1YHOI MOAE TOTOBHOCTI MPAaliBHUKIB OpPraHiB JOCYI0BOTO
po3ciigyBaHHS 10 TpodeciiHOi MisUTPHOCTI 3aiiMae TOKa3HWK BuIIe cepeanporo. Illo € mocTaTHBO
TTO3UTUBHUM ]ISl PO3BUTKY BUCOKOKBATI(piKOBAHNX Ta KOHKYPEHTOCIIPOMOKHHUX CIIiIuuX y miomy. [Ipore,
B iJiealli MOKa3HUKY NTOBHHHI 3aliMaTH BUCOKUH PiBEHb TOTOBHOCTI J0 MPOQECiitHOI AiSUTBEHOCTI.

[loOynoBanuii HaMu TCHXOJOTIYHMHA MPOQiAs TOTOBHOCTI MpAaliBHUKIB OpPraHiB JOCYAOBOTO
po3ciiayBaHHs 10 MpodeciiHOl MisUIBHOCTI JONOMOXKE MpalliBHUKaM MpodeciiHoro Bigdopy s
MIPaBOOXOPOHHUX OPTaHIB, Ha SIKi caMe PI3HOBUIM TOTOBHOCTI CJIiJ] 30CEpeKyBaTH yBary, a sSKi MoTpeOyoTh
OB IETAIEHOTO TOCIIKEHHS Ta yIOCKOHAJICHHSI Y TIPOIleci mpodeciorenesy.

SAxicHuii npodeciiiHuii BimOip KaapiB IPaBOOXOPOHHUX OPraHiB € HEOOXITHOI Ta Oe3mepeyHOro
YMOBOIO BHCOKOKBaJli(piKOBAaHWX TMPAIliBHUKIB, Y 3B’S3Ky 13 UM JIOCTaTHHO PETEIHHO CIiJ 0 HBOTO
BigHOcHTHCE. [IpodeciiiHo-nicuxonoriunuii Bindip O0akalounx BCTYNUTH 10 IPABOOXOPOHHHUX OPraHiB YiTKO
PETIIaMEeHTYEThCSI HOPMAaTUBHO-TIPABOBUMH aKTaMH Y KpaiHH.

OTxe, NCUXOJOTIYHUI TPOQiaL CAIAYOro, AKMM MH BH3HAYMIM BiIMOBIIHO 10 MPOBEACHOTO HAMH
JOCIIKEHHS JOPIBHIOE PiBHIO BUIIE CEPEeIHBOTO. Lle € 10cTaTHBO CIIPUATINBUM MOKA3HUKOM.

149



No 4 2015 European Reforms Bulletin

Hamu Oynm BU3HAYEHI Ti PI3HOBHIN CTPYKTYPHO-JIOTIYHOI MOJENI TOTOBHOCTI MpAIliBHUKIB OpraHiB
JIOCYJIOBOTO PO3CIiIyBaHHS, sIKi TOTPEOYIOTh OLIBII AETaTHLHOTO YJOCKOHAICHHS (€KOHOMIYHA, METOIMYHA,
HayKoBa, peduIeKciiiHa, CyTeCTUBHA Ta KpeaTuBHA TOTOBHOCTI).

IlepciekTHBH BUKOPUCTAHHA Pe3yJabTaTiB AociailkeHHs. HaOyno momanpmoro po3BUTKY
HEOOXIZHICTh 30CEpeKEHHsI yBaru Ha mpodeciiHOMy BimOopi came THUX Pi3HOBHAIB TOTOBHOCTI, SIKUM
CIIIAY] 3a3HAYMIIA HAMHWKY] [TOKa3HUKH.
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AnHoTanusi: B crathe aBTOp OTMeUaeT, YTO ypoBeHb (POPMUPOBAHUS TOTOBHOCTH K TpodeccHoHaT HON
JISATEIILHOCTA  CJICJIOBAaTeNsl HE COOTBETCTBYET KAYECTBEHHOMY II0Ka3aTeli0 NpOoQecCHOHAIM3MA U
KOMITIETEHTHOCTH pPabOTHUKOB JOCYJAeOHOTO CHENCTBHs. B CBs3M ¢ 9TUM, aBTOp NpeisiaraeT
MICUXOJIOTHYECKHI TIPOQHIB IS TOTO, YTOOBI IPOBEPUTH YPOBEHH PA3BUTHS U (POPMUPOBAHHUS CTPYKTYPHO-
JIOTUYECKOH MOJIETT TOTOBHOCTH CIIeZIOBaTeNsl K MPO(ecCHOHATBLHOW NesATeNbHOCTU. [lJis omnpeneneHus
TICUXOJIOTHYECKOTO Tpo(uis, aBTOp TPOBEN HCCIEAOBaHUWE, B KOTOpoM ompomieHo 131 denmoBek
(cnemoBarenn Onecckoif 1 XMEIBHUITKON 00acTr). BeiBeaeHa dhopMysa onpeneacHus: CpeaHero YPOBEHs
TOTOBHOCTH MPO(ECCHOHAITBHO BaXKHBIX KAUYECTB CJICAOBATEINS K BBITTOTHEHIO TPO(HECHOAHIBHBIX (PYHKIIUH.
Takum o00pa3oMm, WHCCIEAOBaHHWE TIO3BOJWIO aBTOPY CHAEJIaTh BBHIBOJ, 4YTO YPOBCHb pAa3BUTHI U
(opmupoBanus MPoheCCHOHATHHO BAXKHBIX KA4eCTB PAOOTHUKOB CJICJICTBHS HAXOJUTCS HA YPOBHE BBIIIC
cpeanero. Takoli Tokazarenb SIBISIETCS TOJOXKHTEIBHBIM JJISi PAa3BUTHS KOHKYPEHTOCHOCOOHBIX H
KOMIICTCHTHBIX ~ CleoBaTelicli B 1enoM. TeM He MeHee, B Hjeaje IMOKa3aTeld JIOJDKHBI COCTABISATH
BBICOKHUI YPOBEHb TOTOBHOCTH K MPO(eCcCHOHATLHOM JIeITETLHOCTH.

KaioueBble cioBa: T'OTOBHOCTD, CpC,Z[HI/Iﬁ YPOBCHb TOTOBHOCTH, OIICpAaTUBHAA, IICUXOJOTrMYCCKasd,
(bHBI/I‘lCCKaH, (1)I/I3I/IOJ'IOFI/I‘-ICCKa$I, SIMMHUCTCMOJIOTHYCCKasA TOTOBHOCTH.
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Problems of Legislative Technique Regulating the Status of War
Combatants Concerning the Persons Who Participated in the Anti-
Terrorist Operation in Ukraine
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Abstract: The article analyzes the mechanism of war participant status to persons who participated in the anti-terrorist
operation. Deals with the shortcomings of legislative technique, described problems existing legislation in the area of
human combatants. The article also describes the procedure for granting the status of combatants, highlights gaps
legislation concerning the list of documents required for acquiring such status. Characterized as ways to improve the
current legislation of Ukraine, which regulates relations concerning status of war combatant. Revealed the most
significant shortcomings of legislation in the above mentioned area.

Keywords: combatant, anti-terrorist operation, status of war combatant, legislative technique, soldier.

IMocTranoBka mpo6iaemu. JIocUTh aKkTyaJbHMM NHTAaHHSAM CHOTOAHI € 3aXMCT MpaB Ta 3aKOHHHUX
iHTEepeciB 0ci0, mo Opaand ydacTh y NMPOBEACHHI aHTUTEPOPHUCTHYHOI omeparrii. 3aKOHOAABCTBO YKpaiHU
nepeabadae ocobnuBi rapanTii 1 yuacHUKiB ATO, 30kpema 11l rapaHTii OB’ A3aHi 13 MepLUIOYepProBicTIo y
Ha/IaHHI 3eMEeIbHUX JIISTHOK UM KaTeropisM ocid, mineroBoMy mpoizzi tomo. [Ipote BapTo 3BepHYTH yBary
Ha Te, 110 OLIBIINK CTYIIHb COLIAIBHOI 3aXHUIIEHOCTI Mae 0co0a 31 cTaTycOM y4yacHHUKa OoroBux miid. Came
yJacHUKHA OOWOBMX il BiAmoBimHO mo 3akoHy Ykpainum «IIpo craTyc BerepaHiB BiifHM, rapafTii ix
COLIJILHOTO 3aXUCTY» HAIIISIOTHCS KUTIOBO-KOMYHaJIbHUMH, MEINYHUMH TUIBIaMH, & TAKOXK MUJIbIaMH y
cdepi TPyaOBOr0, 3eMENBHOT0, TPAHCIIOPTHOTO, MTOAaTKOBOTO MPaBa.

Haii6inpin npobieMHUM aceKToM y cepi 3aXHMCTy MpaB YYaCHHUKIB aHTUTEPOPUCTUYHOI omepallii €
npobjieMa HaJaHHS CTaTycy ydacHMKaM OOHOBHX [iii ocobam, mo Opaium ydacTb Yy MpPOBEACHHI
AQHTUTEPOPUCTUYHOI omeparii.

AHaJi3 ocTaHHIX JHocailkeHb i myoaikamiid. He3sakatoun Ha Te, mo mpobiemMa 3axXucTy Impas ocio,
o Opay ydacTh y IPOBEICHHI aHTUTEPOPUCTUIHOI OTIEpaIlii, € JOCUTh aKTyaJIbHOI0, Ha CyJ4acHOMY eTalli
HEMa€e KOMIUIEKCHOTO JTOCTIKCHHSI MUTaHHs HagaHHs ydacHukam ATO craTycy ydacHuka OOHOBUX Mii.
K. O. [Izeiiko [4; 5], mocmimkye Oe3mocepeaHhO MPOOJIEeMH 3aKOHOIABYOi TEXHIKHM, y CBOiX poboTax
30cepe/Ky€e yBary He JIMIIe Ha 3arajlbHUX TOJIOKEHHSIX 3aKOHOJAaBYOi TEXHIKM, a H BHCBITIIIOE BIUIMB
ICTOpUYHOTO (haKTOpy Ha 3aKOHOJaBUYy TexHiKy. OcoOnuBocCTi mpaBoro crarycy ydacHukiB ATO mikaBisTh
Cy4acHUX YKpaiHChKHX BUeHuX-NpaBoBUKiB. Tak, M. II. Mysuka ta O. A.IlleBuyk [8], y3arampHuIu Ta
CHUCTEMAaTHU3YBAJIU Tl MUTBTH, SKi MatoTh ydacHUKA ATO Ha cydacHOMY eTarli.

I[MocTanoBka 3aBaanHsa. MeTor poOOTH € JOCTiHKEHHS MPOOJIEMHUX aCIEeKTIB HaJaHHs 0co0aMm, 1110
OpaJsii y4acTh y IPOBEACHHI aHTUTEPOPUCTHYHOI Omepallii ctaTycy ydacHuka 00ioBuX Aid. Jnsa nocarnenHs
MMOCTABJCHOI METH HEOOXITHO BHUKOHATH HACTYIHI 3aBIAaHHSA: IPOaHali3yBaTH OCOOJUBOCTI IPAaBOBOTO
crarycy ydacHuka ATO Ta ywyacHuka OOWOBHMX [id, BU3HAYMTH 3aralbHUil MOPSAOK HAJaHHS CTaTycy
ydacHuKa OoioBux niii yuacaukam ATO, mpoaHamizyBaTh HpoONEeMH 3aKOHOAABUOi TEXHIKH HaJaHHS
CTaTyCy yJacHHKa 00HOBHUX [l Ta IEPCIIEKTUBH 1X BUPIIIICHHS.

OcHoBHMI BHKJax Matepiany. BimmosigHo mo 3akony Ykpainm «IIpo craTyc BerepaHiB BiliHH,
rapasrii iX COLIaIbHOTO CTAaTyCy» YYaCHUKOM OOMOBHX JIiii BU3HAIOTHCS:

- BIiCEKOBOCITY>K0OBIi (pe3epBicTH, BiHCbKOBO3000B's13aHi1) Ta npauiBHUKH 30poitnnx Cun Ykpainu,
Harionansuoi reapzii Ykpainu, Cny:x0u Oe3neku Ykpainu, Ciy)kOd 30BHIIIHBOT PO3BiAKH YKpaiHw,
HepxaBHOI NPUKOPAOHHOI  ciykOm  Ykpainu, JlepkaBHOi chemianbHOi — CIy)XOM — TpaHCIOPTY,
BIICBKOBOCITY>)KOOBIII ~ BIMICBKOBUX  MHpPOKypatyp, OCOOM  pPsIOBOTO,  HA4YaJbHHULBKOTO  CKJany,
BIMICHKOBOCITY>K0OBIIi, TIpaIliBHUKNH MIiHICTepCTBa BHYTPIIIHIX CHpaB YKpaiHu, YTpaBIiHHSA ACp)KaBHOI
0XOpoHU YKpaiuu, [lepkaBHOI CIy»KOM CIIEmiaIbHOTO 3B'SI3KY Ta 3axXHCTy iHpopMarii Ykpainn, JepxaBHol
cy:kOn YKpaiHu 3 HaA3BUUalHMX cuUTyali, JlepkaBHOI NeHiTeHHiapHOI CiyXO0M VYKpaiHu, IHIIMX
YTBOPEHHUX BIMITOBITHO MO 3aKOHIB YKpaiHHW BIWNCHKOBHX (OpMyBaHb, SIKi 3aXHIAIN HE3aJICKHICTD,
CYBEPEHITET Ta TEPUTOPIaNIbHY IITICHICTE YKpaiHu 1 Opamn 6e3mocepeHIo y4acTh B aHTHTEPOPUCTUUIHIH
omepauii, 3a0e3neueHHi ii MpoBeAeHHs, NepedyBaioun Oe3nmocepeHbO B palioHAX AHTUTEPOPUCTUYHOT
omepauii y nepiof ii mpoBeneHHS;
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- oco0u, sKi y ckiIazi J00pOBOIBYMX (OPMYBaHb, 0 OYJH YTBOPEHI ab0 caMOOPraHi3yBaauCs IS
3aXHCTy HE3aJIE)KHOCTI, CyBEPEHITETY Ta TepPUTOPiaJIbHOI LUTICHOCTI YKpainu, Opanu Oe3rnocepeHio y4acTb
B AHTUTCPOPUCTHYHIN omeparii, 3a0e3meueHHi i1 mpoBeAcHHs, MepebyBaroun Oe3MmocepelHb0 B pailoHax
AHTUTEPOPUCTUYHOI OTepalii y mepiof ii MPOBEACHHS, 32 YMOBH, IO B MOJAIBIIOMY Taki T0OpPOBOJIBUI
¢dopmyBanHs Oynu BKIroueHi n0 ckinaay 30poiHux Cun Ykpainw, MiHicTepcTBa BHYTPILIHIX CIIpaB
VYkpainu, HarlionaneHoi reapaii Ykpainu Ta iHIIUX YTBOPEHUX BiAMOBIAHO A0 3aKOHIB YKpaiHH BiHCHKOBHX
(dhopMyBaHb Ta MPABOOXOPOHHUX OPTaHIB.

Bapto 3a3HaunTH, 1m0 cTaTyc ydacHHKa OOHOBUX il HAJA€THCS Y BCTAHOBICHOMY 3aKOHOM TMOPSAKY.
Ha mamry mymky, MOXKHa BHOKPEMHUTH [[BA BHUJIM MEXaHi3MIiB HaJaHHS CTaTyCy y4YacHHMKaMm OOHOBHX ii
ygacaukam ATO:

- 3araJbHAHA (KOJM JOKYMEHTH Ha BIiIOMYY KOMICIIO TOMAIOTHCS KOMAaHAMPOM, HadaIbHUKOM
BiIICBKOBOI YAaCTHHN);

- okpemuid (komm ydacHHK ATO caMoOCTiifHO Togae MOKYMEHTH, I BapiaHT CTa€ MOXKIUBHM ¥y
BHITJIKy HEMTOJAaHHS KOMaHINPOM Yy BU3HAYEHUH CTPOK TOKYMEHTIB).

PosrnsiHeMo mpo6ieMu 3aKOHOABYOT TEXHIKM HAaJaHHS CTaTyCy y4acHUKa OOHOBHX Iiil ocobam, o
OpaJsiu y4acThb y IpOBEACHHI AHTUTEPOPUCTUIHOT omepartii.

Bianosigno g0 1. 6 [ToctanoBu Kabinery MinictpiB Ykpainu «IIpo 3atBepmkents [lopsaky HamaHHS
CTaTyCy ydJacHHKa OOHMOBHX Iili 0co0aM, fKi 3aXHINAId HE3aJeKHICTh, CYBEPECHITET Ta TEPUTOPIabHY
HiTicHICT YKpaiHu i1 Opanm Oe3nocepeHI0 ydyacTb B aHTHTEPOPUCTHYHIN omepanii, 3a0e3neueHHi il
npoeaeHHS» Big 20 cepmus 2014 p. Ne 413 mis HamanHs CcTaTycy yYacHHWKa OOMOBHX Iiif ocobam,
KOMaHAMpH (HadalbHUKHM) BIMCHKOBHX 4YacTUH (OpraHiB, MigpO3iTiB) abo iHINI KEPIBHHKH YCTaHOB,
3aKJIAJiB Y MICSYHUM CTPOK MICHIsl 3aBEPUICHHS] 0CO0aMHU BUKOHAHHS 3aBJlaHb AHTUTEPOPUCTUYHOI orepairii B
paiioHax ii npoBeaeHHs (TiCIs BUIaHHS BiIOBIIHOTO HAKa3y KepiBHUKA AHTUTEPOPUCTUYHOTO IEHTPY NpHU
CBY) 3000B’s3aHI TOmaTH Ha PO3TIAA KOMicCii, yTBOPEHOI MIiHICTEPCTBOM, IIEHTPAIHHUM OpPTraHOM
BUKOHABYOI BJIQAM YU IHIIUM JEp>KaBHUM OPraHoM, y MiINOPSAKYBaHHI SIKHMX IepeOyBanu BilCHKOBI
YacTUHM (OpraHu, MiIpO3/iJN), YCTAHOBU Ta 3aKJaau, Y CKJali SKHX MPOXOIWIN CIIy>KOYy 4H TpalroBaiu
ocoOu, JOBIAKM 32 BCTAHOBJIICHOIO (POPMOIO 3TiIHO Ta MependaveHi 3aKOHOM JOKYMEHTH, SKi € TiJICTaBOIO
JUTSI HATaHHS 0c00aM cTaTyCcy ydacHHKa 00HOBHUX Iiii.

Pazom 3 tum, 3rigno 3 . 8§ uporo [opsaky y pasi HenmoAgaHHS KOMaHAWPOM (Ha4YaIbHUKOM) BiIHCHKOBOT
qacTUHU (OpraHy, HiApo3iay) abo IHIMAM KEpPIBHUKOM YCTAHOBH, 3aKjady 0 KOMICii TOKYMEHTIB,
HEOOXIMHUX IS HaJaHHS CTAaTyCy yYacHHWKa OOMOBHMIX i, 0cOOH, sKi Oe3mocepeaHho Opanw ydacTb B
npoBeneHHI ATO, MOXYTh CAMOCTIIHO 3BEPHYTHUCS JI0 BiAIOBITHOI KOMICii.

3 HaBeJCHOro BHIIEC BOAYAETHCS HEJOCKOHANICTh YMHHOTO 3aKOHOJABCTBA, OCKUIBKH 3 OAHOTO OOKY
3aKOHOJIaBEIIh IMOKJIATA€ Y Ha KOMaHIUPIB BIHCHKOBHX YaCTHH 00O0B’SI30K «IIepelaT JOKYMEHTH Ha PO3TIIST
BIJIMOBITHOT KOMicCii», a 3 iHIOro 00Ky — He mepemdavyae MeXaHi3My BiAMOBIJAIBHOCTI KOMaHIUPIB 3a
HEBUKOHAHHSI TAaKOT'0 OOOB’SI3KY, OCKIJBKH 3 M. § BUXOJHUTH HACTYITHE MOJOXEHHS — «y pasi HEmomaHHs
KOMAaHJIUPOM IO KOMICIi JJOKyMEHTIB — 0COOM MOXKYTh CAMOCTIMHO 3BEPHYTHCH JIO BiIATIOBITHOI KOMICIi».

Sk OGaunMo, y BHIIE POTITHYTOMY MEXaHI3Mi HaJIaHHSA CTAaTyCy yJacHHKa OOMOBHX i € HEHOJIKH
3aKOHOJABUYOl TEXHIKH, 10 CIPUUMHSAIOTH MPOOJIEMH MTPAKTUYHOI peanizamii 3akoHoAaBunX HOpM. Tak, depe3
Te, 0 KOMaHANp HE MoAac JOKYMEHTH Ha po3risia KoMicii, yaacHUK ATO mpoTsaroMm Micsist (TaKuid CTPOK
JUTSI BCTAHOBJICHUH JJIT KOMAaHIUPIiB BIICHKOBOT YaCTUHN) HE MOKE CAMOCTIMHO 3BEPHYTHUCS 10 BiAIMOBIIHOI
koMmicii. @aktuuno yuacHuk ATO BTpavyae OAMH MicsAllb 4acy i Mpoleaypa HaJaHHS CTaTyCy y4acHUKa
00HOBHUX Aiif 3aTATYETHCSL.

OkpiM TOTO € TIEBHI MPOOJIEMH, IO CTOCYIOTHCS TMEPENTiKy HOKYMEHTIB, IO IMiATBEPIKYIOTh Y4acTh
ocobu B ATO. BignoigHo n0 11. 4 3a3HadeHoro Buiie Ilopsaky, TaKUMH TOKYMEHTaMH €: TOKYMEHTH IIPO
Oe3nocepenHe 3alydeHHs 1O BUKOHAHHS 3aBJaHb aHTUTEPOPHUCTUYHOI omepauii B palioHax il mpoBeaeHHS,
HarpaBieHHs (MPUOYTTA) Y BIAPSIDKEHHS OO0 pPaWoOHIB IPOBEACHHS AHTUTEPOPUCTHUIHOI oOreparii, ix
repeOyBaHHSI B TaKMX pailOHax 3 METOI0 BHKOHAHHS 3aBIIaHb 13 3aXHCTY HE3AJICKHOCTI, CYBEPEHITETY Ta
TEepUTOpiaTbHOI HiJiCHOCTI YKpaiHu WIUIsIXOM Oe3rmocepelHbOi y4acTi B aHTUTEPOPHCTUYHIN omeparii,
3a0e3MeUeHHi ii MpoBeleHHs (BUTATH 3 Haka3iB KepiBHHUKa AHTHTepopucTHYHOro neHtpy npu CBY mpo
3aydeHHs] 10 TIPOBEACHHS AHTHTEPOPUCTUYHOI oOIeparlii, TUPEKTHB, PO3MOPSIKEHb, MOCBIAYEHb IPO
BIJIPSI/DKEHHS, OTEpaTHUBHUX 3aBaHb, XYPHAIIB OOHOBHX Jil, OOHOBHX JIOHECEHb, NUCIOKAIiNA, KHUT
HapsdiB, rpadikiB HECeHHS! cayxOu, 3BiTiB, 3BeJeHb, IOHECEHb, MaTepiajiB cleliadbHUX (CIy>KOOBUX)
po3ciiayBaHb 3a pakTaMH OTPUMAaHHS ITOPAHEHB, & TAKOX 1HIINI OQiIliiHI JOKYMEHTH, BUIAHI JepKAaBHUMH
opraHaMy, IO MICTATh IOCTaTHI JOKa3u TIpo OE3MMOCEPEemHI0 yJ9acTh OCOOM Yy BHUKOHAaHHI 3aBIaHb
AHTUTEPOPUCTUYHOI omepauii y paioHax il MPOBEACHHS).
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DaKTUYHO MAEMO JOCHTh HIUPOKUN MEPeNiK AOKYMEHTIB, IO MiATBEPDKYIOTh y4acTh OCOOHM Yy
MPOBEJICHHI aHTHTEPOPUCTHYHOI omepariii. [IpoTe y 3rajaHoMy TOpSAKY HEMae BHYEPITHOTO MEPETIKY
JIOKyMEHTIB, IO MAlOTh MOXIIMBICTE 0COO0I HaOyTH cTarycy ydacHHMKa OovoBmx miii. Taka curyartis
3YMOBIJIIOE 3JIOBJKHBaHHS YIOBHOBa)KCHHMH OCO0aMH CBOIMH IOBHOB@)KCHHSMHU. PO3IJISIHEMO Iie OLIBII
JIETAJIbHO.

BigmoBigHo 10 3akoHOAaBCTBa YKpaiHW o0coOWM, M0 JeMOOLTi30BaHi, IOMAIOTh 3BEPHEHHS
0e3rmocepelHb0 0  BIAMOBITHOI KOMICIi HJIi  OTpUMaHHS CTaTycy ydYacHHMKa OoioBuX mik, a
BiliCEKOBOCITY>K0OBIIi — 10 BIICBKOBOT'O KOMicapiary.

JlocuTh 4acTo mporeypa OTpUMaHHs CTaTyCy y4acHUKa OOMOBHX il 3aTATYETHCS HA IIICTh MICSIIIB,
3aMICTh TIepen0adeHIX 3aKOHOM IPHOIN3HO YOTHPHOX MICSIIIB.

[Ipo HasBHICTH MpoOIEM y MPaKTHI HAamaHHA ocobam, o Opanu ydacth B ATO cBiqUHMThH CymoBa
MpaKTHKa.

Tax, posenanysuiu y 8iOKpUMOMY CYO080MY 3ACIOAHHI CNpAsy 3a AOMIHICIPAMUBHUM NO3080M GIlICbKOBO2O
npoxypopa 8 inmepecax OCOBA_1 0o siiicbkosoi uacmunu - noavosa nowima B2278 npo eusnanus npomunpasHoio
be30isanbHocmi ma 30008'A3aHHs 8UUHUMU Ne6HI Oii...

... Pozensanyswu nooani 0okymenmu i mamepianu, 6cediuHo i NOBHO 3'acysasuiu 6Ci haxmuymni 06CmMasuHu, Ha
SAKUX IPYHMYEMbCSA N0308, 00'€KMUBHO OYiHUGWU 00KA3U, AKI MAIOMb OPUOUYHE 3HAYEHHS 0N PO321ia0y CHpasu i
BUPIULEHHS CHOPY RO CYMI CYO 88AICAE, WO NO308 NIONA2AE 3AD0B0NEHHIO 3 HACMYNHUX NIOCMAS.

Cyoom ecmarognero, ujo 24.04.2014 poky nosusau 6ye npu3eanuii Ha GiliCbKOBY CyicOy HA GUKOHAHHS YKazy
Ipesudenma Yrpainu 6io 17 6epesns 2014 poxy Ne 303/2014 «Ilpo yacmxogy mobinizayitoy ma npoxoous ciyicoy y
siticbkogiti yacmuni B2278, wo niomeepoacyemuvcsi nogioomaeHHam ma 008iokoio Uepniciecbkozo 00'conanozo
MiCbK0O2O 8ilicbk08020 Komicapiamy UYepuiziscvkoi oonracmi Ne 3064 6io 18.08.2014 poxy ma Ne 4/29 gio 22.01.2015
POKY 8IONOBIOHO.

Hoyunaiouu 3 10.05.2014 poxky seiticokosa wacmuna B2278 sanyuena oo cknady ATO y gionosionocmi 00
naxazy kepienuka AT npu CBY 6io 04.06.2014 poky Ne 33/224m, wo niomeepoicycmuvcs 008iokoro Yephizciecbkozo
obaacnoeo giticbko6o2o komicapiamy Ne 1936 6io 18.08.14 poxy.

Ax ebauacmuves 3 mamepianié cnpasu, y 363Ky 3 OMPUMAHHAM 6 X00i 00U0suxX Oili 602HENANTbHO20
ockonxosoeo nopanenusi OCOBA 1, na niocmasi naxa3sy komanoupa siticekoeoi uacmunu B2278 6io 09.01.2015 poky
Ne [ 6ys 38invbHenull 3 6ilicbK080i CIYHCOU 3a CMAHOM 300P08's.

...Ane, pazom 3 mum, 00 yvoco uacy, ecynepeu 3axony Yrpainu «llpo cmamyc eemepanis @iinu, eapanmii ix
coyianvrozo 3axucmyy, Ilopaodky naoaunms cmamycy yuacnuxa 6otiogux Oitl 0coOOaM, SIKI 3aXUWANU HE3ANENCHICMDb,
cysepeHimem ma mepumopianvhy yinicHicms Ykpainu i npuimanu 0e3nocepeonio yuacme 6 aHmMumepopucmuyHill
onepayii, 3abe3neyenni ix npogedeHHs, 3ameepodxceHum nocmanogor Kabinemy minicmpie Ykpainu 6i0 20 cepnus
2014 poky Ne 413, siiicbkosa yacmuna B 2278 ne euununa a#coouux Oiil no oQopmieHHI0O ma nooadi 00 KOMIcii 3
NUMAaHb pPO32150Y MAMEPIANie NPo GU3HAHHA yuacHukamu botosux Oitl Minicmepcmea 060oponu Yxpainu 6i0n08ioHuUxX
O0oKymMeHmis wo0o yuacmi 6 6otiogux disx OCOBA 1

Ak ebauacmuvca 3 mamepianie cnpasu, npo ¢paxkm nopyuenna ceozco npasa OCOFA_1 oisnasca 16.04.2015
POKY, 36EPHYBUIUCH 3d 3AXUCTOM C80IX Npas 00 Gilicbk08oi npokypamypu YepHiciecbkoco eapHi30H).

Kpim moeo, nosusau neo0nHopazoso ycho 3éepmascsi 00 6ilicbkoeoi yacmunu B2278 3 npoxanuam nadamu
8I0NOBIOHT OOKYMEHMU, HA WO OMPUMYBAB BION0GIOb NPO OOMEICEHHS YACY HA CMBOPEHHS MAKUX OOKYMEHMIE. ..

...Bpaxosyrouu euxnadene, cyo eeagcac 3a HeoOXiOHe NO308HI 6UMOZU Y CHpAGI 34 NO3080M BIICLKOBOZO
npokypopa Yepniziecvkozo eapuizony 6 inmepecax OCOBA 1 3a006016Humu 6 nognomy 00cs3i.

Ha niocmaei euknadenoco ma xepyrouuce cm.cm. 160-163 Koodexcy aominicmpamugnoeo cyO0ouuHcmea
Yxpainu, cyo, -

IHHOCTAHOBHMHB:

AominicmpamusHuil 0306 - 3a0080AbHUMU 8 NOGHOMY 00cs3i [8].

Otrxe, sk 0aunMoO, HA TPAKTHUINl BiHCHKOBOCTY>KOOBIFO TOCHTH Ba)XXKO JOBECTH CBOIO YYacTh ¥y
MPOBEICHHI aHTUTEPOPUCTUYHOI omepallii, a 1me Baxue — HaOyTH cTarycy ydacHuka OoioBux aiil. Uepes
OC3IisTLHICTS OpTaHiB JEP’KaBHOI BIAAM Ta HEIOMIKH 3aKOHOIABUOT TEXHIKH 0c00aM TOBOJUTHCS Yepe3 Cy.I
BHM3HABaTH 32 COOOK0 CTATyC y4acHHKa OOHOBHX i, a 11e TATHE 32 COOO00 JI0JIaTKOBI MaTepiajibHi Ta 4acoBi
BUTPATH.

BucHoBku. TakuM 4YMHOM, 3aXUCT IpaB 1 3aKOHHUX IHTEPECIB YYaCHUKIB OOHOBUX [ill € JOCHTH
aKTyaJbHUM Ha cydacHoOMy etari. [Iporeaypa HamaHHS CTaTycy ydacHUKa O0HOBUX Iiif ocobam, 1o Opamu
y4acTb y IpOBEJCHHI aHTUTEPOPUCTUYHOI omepallii, He mo30aBieHa MPaKTHYHUX NpooieM. AHalli3 YUHHOTO
3aKOHOJIaBCTBA, IO PETIAMEHTY€E MPABOBHI CTAaTyC BETEPaHIB BiliHHW, MOKa3aB, 110 JaHE MUTAHHS MICTHUThH
HEJIOJIIKU 3aKOHOIaBUO1 TEXHIKH. 30KpeMa, YiTKO He BU3HAYCHO 000B’ 30K KOMaHAMPa BIHCHKOBOI YaCTHHU
TIOJAaTH B YCTAHOBJICHWH CTPOK JOKYMEHTH Ha PO3TJISAI BIAMOBIMIHOT KOMICii 3 METOIO BHPIMICHHS MATAHHS
PO HAJaHHS CTaTyCy y4acHHKa OOMOBHX Miif, a TAKOX BiANOBIAaIbHICTh 32 HEBUKOHAHHS ILOTO 00OB’SI3KY.
OxkpiM TOTO, TOCUTH SBHHM HEIOIIKOM 3aKOHOJIaBUOl TeXHIKHU € Te, o B IlocranoBi KaGinery MiHicTpiB
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Ykpaian «IIpo 3aTBepmkenHs [lopsnky HagaHHS CcTaTyCy ydacHWKAa OOMOBHX NI oco0aM, sIKi 3aXHUINalid
HE3aJIeXKHICTh, CYBEPEHITET Ta TEPUTOpialbHY WUIICHICTH YKpaiHu 1 Opanu Oe3mocepenHio ydacTb B
AHTUTEPOPUCTUYHIN omepairii, 3a0e3nedeHHi ii nmpoBemeHHs» Big 20 cepmast 2014 p. Ne 413 Ta iHmmx
3aKOHOJIABUMX aKTaX HEMAaE€ BHUYEPITHOTO NEPENiKy TOKYMEHTIB SKi MiATBEPIKYIOTH ydacTb OcoOU y
npoBeneHHi ATO, HasgBHI TEPMiHM «iHII AOKYMEHTH», IIO BiIKPHUBAIOTh MOXJIMBOCTI JUIS 3JIOBKHBAHHS
MOCaZOBUMH 0COOaMH CBOIMH MOBHOBAKEHHSIMH.
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IIpoGyeMbl 3aKOHOAATEIBHOM TEXHMKHU B PerIaMEHTALMH CTATYyCa YYACTHUKA
00eBBIX JeICTBHI OTHOCUTEIbHO JIMI, KOTOPble IPUHUMAJIM YYACTHE B
AHTUTEPPOPUCTHYECKOH ONepalu B YKpPauHe

IleTpeuenko CBeTsiaHa AHATOJIbeBHA, e-mail: svet-petre@meta.ua
Hammonansaas akamemus [ ocymapcTBEHHOM OrpaHUYHOM CITY>KOBI Y KpawHBI IMEHHU bormana
XMeIpHULKOTO0, YKparnHa

AHHOTamusi: B crarbe aHAMM3MpyeTCs MEXaHW3M IPUCBOCHHUS CTaTyca YJacTHHKAa OOEBBIX JCHCTBHUIL
JUIaM, KOTOpBhIE YyYacTBOBAIM B AaHTHTEPPOPHUCTHYUECKON omepannu B YKpanHe. B cTarbe Takke
OIHMCHIBACTCS TIPOIIETypa MPEIOCTABICHHUS CTaTyca ydJacTHHKAa OOEBBIX JEHCTBH, paccMaTpUBAIOTCS
MpoOeITbl 3aKOHOAATEIHCTBA, Kacatoleecs MepeyuHs JOKYMEHTOB, HEOOXOAUMBIX IJIsi IPHUOOPETEHHS TAKOTO
craryca. lIpuBeneHsl KOHKpETHBIE OCOOCHHOCTH MPOIECCYyabHOTO CTaTyca YYacHHWKa OOEBBIX JEWCTBUH.
Ilpennaratorcst MyTH YCOBEPIICHCTBOBAHMS JEHCTBYIOLIEIO 3aKOHOAATENbCTBA YKpauHbI, KOTOPOE
pETYJIUPYET OTHOIICHWSI, CBS3aHHBIC CO CTaTyCOM YYacTHUKOB OOEBBIX JelicTBUil. BwisBieHbl Haunbolee
CYIIECTBEHHBIE HEJIOCTATKU 3aKOHOIATEIbCTBA B UCCIIEIyeMOH cdepe.

KaioueBnie cioBa: Y4aCTHUK 00€EBEIX ﬂeﬁCTBHfI, AHTUTCPPOPUCTUYCCKAA OIlCpalusd, 3aKOHOAATCIbHAA
TCXHHKa, CoJIgar.
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The New Subject of the Criminal Process

Boris G. Rozovskiy
Institute of Economic and Legal Research of National Academy of Science of Ukraine, Ukraine
e-mail: rozovskiy@rambler.ru

Abstract: In the activity of law enforcement bodies to prevent and fight crime all the greater importance of integrated
information-analytical system in which the leading role in the processing, analysis and direction on the appointment of
incoming information belongs to system operators. With their help it is revealed about a third of crimes, literally not
leaving the office. However, the relationships of the operators with other members of the procedural activities are
governed only by departmental instructions, which is clearly insufficient. In the work offered these individuals to be
named criminalista operators and give the status of the new subject of the criminal process. At the same time raises the
question of digitization of forensic techniques.

Keywords: Information-analytical system, the forensic operator, methods of investigation.

Teoputo yrosoBHOTO Iporiecca MOKHO CPAaBHUTH C PEIBCaMH, 10 KOTOPBIM PBIBKaMH, C IUTEIHHBIMHU
OCTaHOBKaMH, IBW)KETCS JIOKOMOTHB 3aKpPEIUICHHBIX T'OCYJapCTBEHHON MOJUTHKOW OCHOBOIOJIATAOIINX
KOHIENIIWIA ¥ TPHUHIUIIOB, BJICKYIIMA HAIOJIHCHHBI HOPMaMH 3aKOHOB COCTaB OTKPBITBHIX IUIAT(HOPM H
BaroHoB, oT o0mwmx, A0 VIP, 3amropennsiii mius OPJ] u 3apemédeHHbINA TSI MPETEPIICBAIONINX HaKa3aHUe.
[Myte wm3BmiHCT, ¢ cemadopaMH W CTpPEIKaMH. BbUIM TYNMWKH, M3 KOTOPBIX HAa TPOTSIKECHHH HCTOPUHU
MPUXOJUJIOCh BO3BPAIAThCS C TOTEPAMH UM TPUOOPETCHUSMHU, OBUIM YYaCTKU YCKOPEHHO-OMACHOTO
nerkeHUs. «OOCTyXKUBAIOMIMKA TEPCOHADY IMOe37]a MUCTOPHYSCKH OTHOCUTEIHHO MOCTOSHEH, YaCTHYHO
M3MEHSAETCS M TIOTIONHIETCS, B OCHOBHOM, JIMIIb NPH CMEHE HAayYHBIX KOoHIenmuuid. HeiHe K odepegHoOMy
MIOTIOTHEHUIO CyOBEKTOB YTOJIOBHOTO IMpOIEcca MPHUBENIO MCIOIB30BAaHUE MIPH JOCYACOHOM pacciel0BaHUH
U cyleOHOM pa30UpaTebCTBE HOBBIX WH(OPMAIMOHHBIX TEXHOJIOTUH. OIHAKO B 3aKOHOJIATEIILCTBE ATO
HampaBlieHHEe HE TOJMYYWJIO JTOJDKHOW pEerIaMEHTAIlNH, MPOJOJDKAET PErylnpoBaThCsA B OOINBIIEH YacTH
JIUIIb BEJOMCTBEHHBIMH HOPMATHBHBIMH aKTaMHU.

CerogHss ~ OTeYeCTBEHHAas  MpaKTHKa  NPUMEHEHUS  HWHQOPMAIMOHHBIX  TEXHOJNOTHH B
MPaBOOXPAHUTEIBLHON NEATEIBHOCTH UCT BIIEPEIU OTedyecTBeHHOM Hayku. Jlaypeat HoGeneBckoli mpemun
Opuect Po3epdop o0t moBTOpATh: «JIto6as Hayka — 0o Gpu3nKa, TM00 KOJUICKITMOHHPOBAHNAE MapPOK».
He memano Ob1 3TH ciioBa MOMHHTH U mpaBoBenaM. Hama Oema, uto drutocodus mpasa eie He BBIILIA HA
YPOBEHb MMOHUMAHUS POJIM HAYYHO-TEXHHUYECKOTO Mporpecca B HEM30EKHOM MpeoOpa3oBaHUU MBIILICHUS
MpaBOOXpaHUTENEH, He TOBOPA yXKe 00 MX MpPaKTUIEeCKOW AesTensHOCTH. lIpomeccyanncTel, CTOIb BOTBHO
TPaKTys METOJIOJIOTHIO CBOEH HAYKH, TOJIB3YIOTCS TOMYIIEHHOHN B MPOILIOM OIHOKE, KOT/Ia €€ OTTOpOIHIN
OT KPUMHHAIMCTUKU. Ha /ieie mcuxonorus, JIMHTBUCTHKA, COIIMOJIOTHS HE KOHKYPEHTHI «TEXHHUIIN3Ma», OHU
HMCTOPUYECKH B3aMMOECHCTBOBAIM 1 TIPOIOJDKAIOT B3aNMOIEHCTBOBATh, oOorarast Ipyr apyra. bes atoro He
OBITIO OBI TIPOM3HECEHO: «A BCE-TaKM OHA BepTHTCS!», 6€3 3TOro He OBIIO OBl CIIPABEMIMBHIX IPUTOBOPOB
cyaa.

K BenmmkoMy coaleHHIO, B IOPUIWYCCKONW HAayKe M COOTBETCTBYIONICH NPAKTUKE TPAIUIIMOHHO
CJIOKHJIACh TOBOJILHO MPOYHAS CTE€HA, OTAEISIONIAs UX OT TEXHHUECKUX HayK. EcTh u npuunna. Jloctarouno
MOOKBITh KaKOE-TO BpeMs B MPUEMHONW KOMHCCHH FOPHIMYECKOTO BY3a, KyJa MPHUXOIAT C 3asABICHUSIMU O
3aYUCIICHUN a0UTYpHEHTHI. [10UTH KaKIbld YTOYHSCT: HE HANO JIM CIaBaTh BCTYNHTEIbHBIC YK3aMEHKI 110
Matematuke, (usuke, xumuu? - HE HAJIO! A Hacrtamo Bpems, korga cieayer otsedarb: HAZIO! U
HAYMHATh HAJIO C TIOBBIIICHHUS KBaTH(UKAIMK B STOM HAIPaBICHUU MPOdeccopcKo-MpenoiaBaTeIbckoro
KOpITyca TPaBOBEJOB M a’poliara Hay4HbIX paOOTHHUKOB. Tak MONydYMiIoch, 4To O3 MpeaBapUTEIILHOM
pa3paboTku oO0IIel cTpareruu KHOEepHEeTH3aluK MPABOOXPAHUTEIHHON AESITEIHHOCTH CKOHILIEHTPUPOBAIU
YCHIIMSI Ha PEIICHWH BaKHOW, HO MPHKIAJHOW 3aJaudl CO3J[aHWs WHTETPUPOBAHHBIX HH(OPMAIIMOHHO-
anammtuueckux cucreM (MUMAC). YpoBeHb OCBOCHHS HOBAllMM B PErMOHAIBHBIX MPaBOOXPAHUTEIBHBIX
opranax He ojguHakoB. Ceiduac UAeT MOUCK onTUMalbHBIX Mozenel. Jlo coobituit Ha Jlonbacce I'Y MB/]
Ykpaunnsl B Jlyranckoit 001acTH SBIISIIOCH IIMOHEPOM B cTpaHe 1o pa3padoTke u mpumeHeHuto MNAC.

Cucrema OplTa co3aHa Ha SHTY3Ma3Me COTPYAHUKOB, B YEM MOCHIBHOE ydacTue mpuHsI aBTop. OHa
MMOCTOSTHHO COBEPIIICHCTBOBANIACH M IIOTOJHSIACH, a HBIHE OXBAThIBACT IICNBIA KJAacC HH(OpMAIUH,
MaKCHMaJbHO MPHUOMIKEHHOW K 3a/JadaM pacclieZlOBaHWs KOHKPETHOTO Jejla, HO SIBJISIOIIEHCS HTOTOM
0000MIeHNST CBEACHUI O JHUIaX, COOBITUAX M (aKTax, IOJYYCHHBIX IPU PaCCIICIOBAHUU APYTHX
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MPECTYIUIEHUH, pearnpoBaHus Ha MMEBIIINE MECTO aIMUHUCTPATHBHBIE U MHBIE TIPABOHAPYIIEHUS, IPOBEPKH
3asiBJICHUH U cooOmeHuit rpaxaan u ap. MMAC gaér BO3MOXKHOCTh KauJOMy COTPYJHUKY MWIWLUU B
MO000M, Jake caMOM OTHAJIIEHHOM CEIBCKOM paiOHE O00JIACTH MOJMYYUTh HETOCPEICTBEHHBIN JOCTYI IO
BBIJIETICHHBIM KaHAJIaM CBSI3M K IEHTPaJIbHOMY OaHKY JaHHBIX, HE MMOKUAas paboyero Mecra.

[lepBoHayanmbHBIM  TpEAHA3HAYCHUEM  CHCTEMBI  ObUIO  HWH(pOpPManMOHHOE  oOOecIeveHue
(yHKIIMOHUpOBaHUsT Bcex ciyx0 u monpasgencHuit OBJl, B mepByro ouepenp — OCYIICCTBISIONIUX
OTIEpPATUBHO-PO3BICKHYIO JESATeNFHOCTh. Bescs KOMIUIEKCHBI MHOTOYPOBHEBBI MOHUTOPHHT, (DUKCAIHS U
HEMpPEepPBIBHOE OINEPaTHBHOE MH(DOPMHUPOBAHHE COOTBETCTBYIOIIUX MOAPA3ACICHUN O COOBITHUSAX M JIUIAX,
MPENICTABIISIFOIIUX OnepaTuBHBINA nHTepec. [lo mr000My (dakTy MPOTHUBOMPABHOW NEATEIBHOCTH BCTYIAl B
JIECTBHE MAaKCHMallbHO aBTOMATH3MPOBAHHBIM TMPOIECC aHaW3a TMOCTYNMUBIIEH WH(GOpPMAIUN W
CONOCTABJICHHE €€ C MMEIoLIeiics B 6a3e JaHHBIX CHCTEMbI', YTO MO3BOJISIIO BO MHOTHX CIydasX BBIATH Ha
KOHKPETHBIX (DUTYPaHTOB cOOBITHs. Pa3paboTka MOCTOSHHO pacHIMpsiiach W COBEPIICHCTBOBAjIach, Ha
3aBepIlaroIeM dTare ObUTH HHTETPUPOBaHbI (PYHKIIMOHAIBHBIE aBTOMATU3HPOBAHHBIE TOMCKOBBIE CHCTEMBI
«APMOP», «OPHUOH», «API'YC», «COHHA», «KPUCTAJl», «CIIMPAJIby», <«IIAPYCy,
«FastReport»,«COBA» u ap. [1]

3aoroM ycmemHoOW pa0oThl CIIyXKHJIa CO3JaHHas oO0mmpHas uHpopManuonHas 6aza. Ilo
ommyOJIMKOBaHHBIM JAaHHBIM, TOJBKO IO COCTOSTHUIO Ha Hadaiao 2009 r. «MacCHBBI aBTOMAaTH3HUPOBAHHEBIX 0a3
Bmouany 31 MUIH. 0GBEKTOB, B TOM 4mcie 585 Thic. (poTomzobpaxenuii, 460 Thic. makTmnokapr. C ux
MTOMOIIBIO PACKPBITO 5,3 THIC. MPECTYIUIEHUH, 4To cocTaBisgeT 70% OT OOIIEro ux KOJUYeCTBa, Pa3bICKAaHO
144 mpecTynHUKa, YCTaHOBIICHA JIMYHOCTh 13 HEONMO3HAHHBIX TPYIIOB M YCTaHOBJIEHA Cyan0a 53 Oe3BecTu
nponaBmux». [2] B 6onee 30% ciryuaeB pe3ynbTar JOCTHTANCS, B OYKBAITBHOM CMBICIIE CIIOBA HE BBIXOJS U3
kaOuHeTa. AKTUBHO PACKPBIBAIUCH MPECTYILICHUS MPOIUIBIX JIET.

PackpbiBaeMocTh peniuiM BHOM NPeCTYNHOCTH.
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' 51 Gbin Ha GonmpHIUHOM — monan B JJTII. BepHyBIIHCh TOC/E IeUeHH s, CITy4aiiHo 0GHAPYIKIII, 4TO CHCTEMa B 3apaHee
3alpoOrpaMMUPOBAHHOM PEXKHME aBTOMATHYCCKH BBIACHHIIA, HET JIW KAKUX-THOO CBA3EH MEKIY MHOH M BHHOBHHUKOM
JTTI, xoTopbie MOTITH OBI CBHICTEILCTBOBATH O HAJIMYUH Y HETO YMBICIIA HAa COBEPIICHUE MPECTYTUICHUS.

B nasbHeifleM eXeroaHoe yBeIuIeHHe 00bEeKTOB yueTa ocTurano 11 MiH B rox. OXHO TONBKO HAIMYHE OO HPHOI
0a3bl JaHHBIX TO3BOJIACT pElIaTh MHOTHE 33anaud. B JloHenkoil o0nacTu OOHApYKWIH TPYI YeJOBEKa C MpU3HAKAMU
HACHIILCTBEHHON cMepTH. Omo3HaTh ero He yaanock. @ortorpaduio Tpyna Hampaswm B YMB/] cocennnx obiacreil. B
JIyrancke ¢ortorpaduro Beenmu B MMAC. Cuctema maeHTH(UIIPOBaIa JTUYHOCTh W BBIAAJa JaHHBIE O TOM, YTO OH
OTOBIBaJ Haka3aHWE B KOJOHHM Hameil 0o0JacTH, TaM HaXOIWICS B KpailHe BpaxIeOHBIX OTHOIICHUSX C OPYTUM
3aKIIOYCHHBIM - OBUT OOBMHEH B NPEAATENbCTBE B IIporiecce OBUTOW MpecTymHoil nesTenbHOCTH. llormOrmmit
0CBOOOAMIICS M3 MECT 3aKiIodYeHHs 3a 1,5 roma 0 CMepTH, ero HEMPUMHUPHMBIN MOJCTHHHUK 32 JBa MecsIa J0 3TOi
naTel. Bekope u3 JloHeIka npunuio miucbMo ¢ 6JaroJapHOCTBIO 32 COICHCTBUE B PACKPBITHH MPECTyIICHHUS.
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PackpbiBaeMOCTb pelfuIMBHOI NMPECTYNMHOCTH M0 BHAAM
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@ [lyraHckada ofnacte O YepanHa

PsimoBoii mpumep. K-uH 3asBui B ACKYpHYIO 9acTh APTEMOBCKOIO PAOHHOTO OT/IEIa MUJIMIIHH T.
Jlyrancka, uto Ha kB. ['aeBoro oH mojaBeprcst orpabIeHUI0 HEM3BECTHBIM JUIOM (TIOXHINEH MOOMIBHBII
TeneoH TyTeM «pbIBKa»). OMpPOCOM TMOTEPNEBINET0 OBUIM BBISCHEHB MPUMETHI IOJ03PEBAEMOTO H
00CTOATENBCTBA MPOMCLIENIIErO: Bo3pacT mpectynmHuka 25-30 n;er, poct 175-185 cm, xopomio
OpPHEHTHPOBANICA HA MECTHOCTH, IEWCTBOBAJ YBEPEHHO H JEP3KO.

Hexypuoit PO I'YMBJI| nonyuennytoo wuHpopMmaius c¢ nomoripio AUC «APMOP» uyepes
KOPIIOPATUBHYIO CETh BHEC B MHTCTPUPOBAHHBIN OaHK JaHHBIX YTPaBICHUS UHPOPMAIIMOHHBIX TEXHOJIOTHI
(YUT) TYMBJI. Cotpynauk otaena cuctembl «Opuon» YUT mpoBen aeranbHBIN €€ aHAU3, UCIIONIB3YS
Bo3MokHOCTH AMC «COBA». C mOMOMmBIO THIIOBBIX aJTOPUTMOB XapaKTEPUCTUKHA BHEITHOCTH,
COOOIIEHUH HETJIACHOTO armapara, JIel OINCPaTUBHBIX pa3paboTOK M JAPYruxX KaTeropuil ydera ObuIH
O0TOOpaHbI HECKOJILKO JIUI, KOTOPHIE UMEIOT CBSI3b C apEeCOM B paiiOHE COBEPIICHUS MPECTYIUICHUS, paHee
CyIMMBIE 32 aHAJIOTUYHBIE MMPECTYIUICHN, HaXoadIecs: Ha cBoboe. B nx gucno moman M-oB, KOTOPBINA O
nanaeiM YUT ObuT npuyacTeH K rpadexxam MOOMIBHBIX TeleoHOB. Kak U Bce apyrue juiia, COCTOSIIUE B
onepaTuBHON pa3paboTKe B paMKax JeMCTBYIOIMX M mpuocTtaHoBiIeHHBIX OP/l, o Haxomuics Ha ocobom
MOCTOSTHHOM aBTOMATHU3HPOBAaHHOM KOHTPOJIC.

Cucremoit «COBA» nanHas wH(popManus aBTOMaTHUYeCKH O(OpMiIcHa B BHJAE CIPABKHU-I0CHE C
BKJIFOUEHUEM B €€ COCTaB CXEMBI CBs3el (urypanra, QOTOTEKH U KapTOrpauuecKoro OTOOpPaKEHUS MECT
COBEPIICHHSI aHAJIOTUYHBIX MIPECTYIUICHUH, KOTOpasi Oblla He3aMeUINTEIbHO HalpaBieHa B MOPa3/IeICHIE
yrojioBHOTro po3sicka ['YMBJI. Hammune wcdepmbIBaioOmero I0Ckeé Ha OOBEKT aHain3a, BKIOYas B
00s13aTeTLHOM TTOPSIKE BECh M3BECTHBIN U JOMOJTHATEIFHO BRIUNCICHHBIA CHCTEMOM CIIMCOK CBSI3EH (B TOM
YHCIIC CBSI3U CBSA3CH) MMO3BOJIIIIO OCYIIECTBUTH OBICTPHIN U ONTHMAJBHBIA BEIOOpa TOTEHITMAILHOTO arcHTa,
(hopM B METOIOB TIPEICTOSIIICH BEpOOBKH.

CoTpyAHHUKH YTOJOBHOTO PO3BICKAa Yepe3 yKa3zaHHBbIE B JOChE areHTYypPHBIE MOAXOJBl YCTaHOBUIH
HOMEep MoOwibHOTO Tenedona M-oBa, Kkak mpeamonaraeMoro TnpecTymHuka. OIHOBPEMEHHO
nonpazaeneaueM YUT, B mopsake MOCTYIUIGHUS WHGOPMAIUH, OCYIIECTBIISICS MPOTPAMMHBIN aHAU3
KOHTaKTOB yKa3aHHOTO Tene(oHa ¢ ucroiap30BaHueM cooTBeTcTByomero moayisi AUC «COBAY. [annbrit
HOMEp OBUI TakXe IMPOBEPEH IO aBTOMATH3UPOBAHHBIM ydeTaM 0a3bl JaHHBIX TPA(UKOB MOXHIIEHHBIX
MOOUITBHBIX TEIE(POHOB, YTO CYIIECTBEHHO PACIIUPHUIIO KPYT NMPSIMBIX U KOCBEHHBIX CBS3el QUrypaHTa.

AHanu3oM Tele(DOHHBIX COCIUHCHHMM YCTaHOBHIIM, 4YTO VI-OB HEOMIHOKpPAaTHO 3BOHHJ Ha
CTAallMOHAPHBIA TeNeOH, 3aKPEIUICHHBI 32 KOMHCCHOHHBIM Mara3uHoM II0 TMPOJaXKe MOOWIBHBIX
TeJIe(OHOB, B TOM YHCJIC W B JICHb CoBeplieHUs rpabexa. (CormacHo reorpaduueckoil NMpUBS3KE K
OnrKaMIeil «coTe» OH HaX OMJICS B pailOHE MeCTa COBEPIICHHUs MpecTyIuieHus). [1o TaHHBIM OTIepaTUBHBIX
YY€TOB, Bajejel] dTOr0 Mara3MHa HaXOIWUTCSA B OIEPAaTHBHOW pa3zpaboTke mozpasmencHus YBOII, xak
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YYaCTHUK IPECTYNHON TPYNIBl ¢ KPUMHUHAIBHBIMH CBSI3SMH B INPUTPAaHUYHBIX oOmactsax Poccuun, mmeer
HaJTAKEHHBINA KaHa COBITA.

O0600mMB MMEIONTyIOCs WHGOPMAIMIO B OTHOIICHWH BCEH TIPECTYIMHOM IIEMOYKH, COTPYIHUK
nonpazaenenus YUT chopmupoBan 1 HalpaBul B MOAPA3IEICHNS YTOJIOBHOTO PO3BICKA U YIIPABJICHHUS 110
0opr0e ¢ OpraHM30BaHHON MPECTYIMHOCTHIO aHATUTHUYECKYIO CIpaBKy. B XoJle IPOBECHHBIX ONEPaTUBHO-
PO3BICKHBIX MEPONPHUATHHN, MPHU MOMBITKE COBITA MOXUIICHHOTO MOOWILHOTO TenedoHa ObLTH 3a1ep KaHbl
TpabuTeNs U CKYMIIUK KpageHoro. [loTeprieBmimii oro3Han B 3a/iep>KaHHOM MIPECTYITHUKA, a B MarazuHe npu
CaHKIMOHUPOBAHHOM OOBICKA U3BSUTH €IIle HECKOIbKO MOXUIICHHBIX PaHee MOOMIIBHBIX Tele(hOHOB.

Ha mpumepe BHIIHO, YTO OpraHU3YOIIas M HAMPABISIONIAS POJb B PACKPBHITUU NPECTYILICHHUS H
M300JIMYCHUH BWHOBHOT'O TIPUHAIICKUT KOHKpPETHOMY denmoBeky — omepatopy HMHMAC. Opnako B
JEHCTBYIONIEM YTOJIOBHOM IMPOILECCYaTbHOM 3aKOHOIATENBCTBE TaKOTO CyOhekTa HeT. OH He BIMCHIBAETCS B
OJIM3KYIO POJIb CHEIMANIUCTA, TaK KaK HE MPUBJICKAETCS B MPOIIECC CIICAOBATEIEM WM CYAOM JIJIS PEIICHUS
MTOCTABJIEHHOTO €My Pa30BOr0 KOHKPETHOI'O BOIPOCA, a AEMCTBYET MO MOCTOSHHOM Iporpamme, o0iagaeT
CaMOCTOSITETTHBIMHU YIIPABIEHYECKO-PACTIOPSAANTEIFHBIMI (DYHKIIMSAMH: TOTIONHATH 32 CUET WMEIOIIeiics B
CUCTEME TIOJTyJaeMy0 HH(OPMAIIHIO, TYyTEM yCTPAaHSHHSI OIMOOK M HETOYHOCTEH 00ecreunBaTh € YuCToTy,
HaIpaBIATh ONPEACISEMbIM WM TMOJPa3ACiCHUSIM, II0JIy4aTh PE3yJabTaThl WCIONIB30BAHHUS, BHOCHUTH
JIOTIOJTHUTENbHBIE CBEICHHUS, OCYIIECTBIATh CBOIHBIN aHaIN3 WH(OPMAIMU W ONPENeNaTh e€ ManbHenInee
npeaHa3HadeHue. BenoMCTBEHHBIE WHCTPYKIMH PETIAMEHTHPYIOT MosHoMoums orepatopa MMAC 1o
B3aMMOJICHCTBHIO C OMEPATHBHBIMU MMOAPA3/ICICHUIMHU, OTHOIICHHUS CO CICIOBATEIIIMU MOKA PEIIAIOTCs Ha
OCHOBE TIPEII0IaracMoro B3anMOIIOHUMAaHUS, YTO SIBHO HEJAOCTATOYHO.

Herae npuMensieMble B MPOIIECCe pPacciieJOBaHUI KOMITBIOTEPHBIE IPOTPaMMBI B OTIPEIETIEHHON Mepe
WCIOJIB3YIOT aJIrOPUTM WTPHI B IIAaXMaThl M IIAINKKA. B 3THX BHJaX CIOpTa MTPOKUA BUJAAT PACIIOIOKCHHE
BceX (UIryp M MOTYT [POCYUTATh CTPATErMId0 Ha MHOTO XOJIOB BIepea. B uHTerpupoBaHHBIC
WH(OPMAITMOHHO-aHAIUTHYECKIE CHCTEMBI PABOOXPAHHUTENBHBIX OPraHOB TIEPBOHAYAIBHO TaKKe
MocTynaer W aHanm3upyercs wuHpopMaius o0 OOHApYyXKEHHBIX «(pUTYpax HAa KPUMHUHAIBHOH JOCKE».
JloMbICTUBaHUEe HepocTarolield nHpopManum U BBeJACHUE €€ B MPOrpaMMy BO3JI0XKEHO Ha oreparopa. OH
TIEPBBIH, MOCHIE ACKYPHOTO, CYOBEKT, K KOTOPOMY IOCTyMaeT WH(OpMAaIus, coepiKamascs B 3asiBICHUU O
COBEPIICHHOM TPECTYIUICHUH, 0, U MIEPBOHAYAIFHO HE3aBHUCHMO OT CIIEZ0BATENs, OCYIIECTBIISIET aHAIIU3,
ONEpPaTHBHO OPraHU3yeT € MPOBEPKY COOTBETCTBYIOIIUMHU CIykOamu. PeanbHo onepamop 60 MHOZUX
cy4asx HaAnpaeiAem c1ed08amesiio y20108HOE NPOU3BOOCHE0, (PaKmuyecKu 3aeepuieHHoe NOUCKOM
npecmynHuKa u 0oKazamenbcmeom ez2o unsvl. OIHAKO HEOIPENEICHHOCTh €r0 MPOLECCYaabHOr0 CTaTyca
MPUBOAUT K OTPAaHUUCHUIO HCTIOIb30Banus noteHimana MNAC.

IIpu cymiecTByromei NpakTUKe MEMb JOTHYSCKUX TMOCTPOCHHM omepaTropa OOpBIBAETCS IOCHE
HarpaBieHus1 MarepraioB HadanbHUKy POBJI. (ITomyumn 6maromapcTBEHHOE MTUCHMO, a ITOTOM, KOTZa TI0
3aBEpIICHUI0 PACCICIOBAHUS B CHCTEMY IOCTYIAaeT WTOTOBas CIpaBKa, MHOTJA BHIUT, YTO JEJIO OBLIO
yrpobineHo). Aduanozoewlii peyxcum oodmena ungopmayuu co ciedosamenem He peamMeHmuposaH.
OTCcyTCTBYyeT BO3MOKHOCTh KOHTPOJHPOBATHh MPOIECC pean3alui WHPOPMAINH, M0 Mepe MOCTYIUICHUS
HOBOW TIOABepraTh €€ manbHeWmeil MpoBepke W MPUHAMATh YYacTHE B pa3pemeHuH BO3HUKIINX
3aTpyqHCHUH. BO3HUKAIOT BOMPOCH B YacTH pa3rpaHUYCHUS IMOJHOMOYHWI 10 Oe30TiiarareabHOMY
00palieHuo 3a COOTBETCTBYIOIINMH PELICHISIME K IPOKYPOPY U CIEICTBEHHOMY CYIbeE.

Peur ©HE wuaer o BBUICHEHWH, KTO HAYaJbHUK, KTO WOMYMHEHHBIH. HukTO HE yMmamser
TJIABEHCTBYIOIIYIO POJIb CIIEOBATeNi B COOpPEe M OIICHKE JIOKA3aTelbCTB, HO HEJb3s 3aKphIBaTh Ijia3a Ha
NEHUCTBUTEIBHOCT: HA ONpedeneHHoM Imane NOAGAAEMCA eué 00U opzanuzamop pacciedoganusn. OH
HE KOHKYPEHT CJIeJIOBATels, MPOUCXOIUT CBOETO poJia HANOXKEHHE poyiel. Y omepaTtopa crenuduyueckas
(hopMa morydeHns qoKa3aTeNbCTB U, KaKk U JPYyTHe COTPYAHUKH OTIEPAaTUBHBIX MOAPA3IEIeHNH, (3Ta o0mas
TeMa MMOYEMY-TO 3aMaTYMBACTCSI), OH HE TOJBKO BIPABE, HO U 00A3AH OMEeHamsb 3d Pe3yibmambl C60ei
cneyughuueckoii padomul. A 0053aHHOCTH HE CYIIECTBYIOT O€3 IMpaB, MPEK e BCETro, 63 mpaBa 3HaTh KTO U
KaK HCIONB3yeT TBOW TPyHd, MHOJIYYUTh €ro OIEHKy. Ha 3ToM 3mkKIeTcs HeOTheMIIEMBIH NPUHIIHIT
B3aMMOKOHTPOJII YYaCTHUKOB COBMECTHON JICATENBLHOCTH, pealiu3alisi KOTOPOTO B  OTHPABICHUU
MPaBOCYIUs ellle KAET Ooiee TiTy00KOro UCCIeIOBaHMs, U HE TOJIbKO IPUMEHUTEIILHO K ornieparopy. B aToMm,
MTOMHMO JIPYTOTO, 3aJI0T OOPHOBI ¢ KOPPYIILIMEH 1 NHBIMH 37T0yToTpedneHusiMu. [loanMaro HecTaHIapTHOCTh
MMOCTAaHOBKHU MPOOJIEMBI, HO 10 Mepe KHOSPHETHU3alMU YTOJIOBHOTO IMPOIecca HEOOXOUMOCTh € pellCHHS
CTaHOBUTCS BCE OoJiee OYCBUIHOM.

B mpunmuiie, Kaxmplidi clieqoBaTeNbh JODKEH caM HampsMyr paboTaTh C CHCTEMOH, OIHAKO
CYIIECTBYIOIINI YPOBEHb 3HAHWN W BpeMs, HEOOXOMMOE Ha MAacCOBOE €r0 MOBHIIIEHUE, MTO3BOJISIIOT ITOKa
TOBOPHUTH 00 3TOM Kak He 0 OymskoMm OymymieM. Iloamomy cezo0Hs, noduépkusar, ce2o0Hs, NOKA He
b0yoem peuiena nPoodIEMA MACCOBOI NOOZOMOBKU Clle0o6ameriell coomeenmcmayowiell Keanupukayuu, a
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3A00HO0 U C/1e0CMBEHHBIX CYOeil, 6ONPOC 0 NPOUECCYAIbHOM CHAMYCe OREpamopa — Mo 60RPoOc 00
apgpexkmuenocmu paoomer HUHAC, 6 Koneunom umoze - 3IPpexmusnocmu pabomst no
npeoynpescoenuio u 6opvoe ¢ npecmynnocmoio 6 2ocyoapcmee. ClOXUBIIAsACS 3aKOHOAATEIbHAS Iay3a
HMMEET BBICOKYIO LIEHY OCTABINUXCS O€3 3aIlUThI [IPaB HEMAJIOro KOJIMYECTBA MOTEPIIEBIINX OT HEPACKPBITHIX

MIPECTYIUICHUM.
Pewienue euoumca 6 00nOIHEHUU CYULECHEYIOW €20 NePEeUHA CYObeKmMOos y20/106H020 npoyecca —
Ha306ém €20 maK - KPUMUHAIUCIOM-ONEPAMOPOM NPAGOOXPAHUMETbHBIX UHPOPMAUYUOHHO-

AHATUMUYECKUX cucmem u YémKou pecnamenmayueil e2o noanomouuil. JXu3Hp NOKaXXeT, HACKOIBKO 3Ta
Mepa OyJIeT BpeMEHHOM.

Ilepeuens momHOMOYMM TpeOyeTcsl IUTAHWPOBATH ¢ YYETOM  OMDKaAHIIEH TEpCIIeKTUBEL.
NudbopmaiimonHoe MOAETUPOBAHUE BBIXOJUT 32 PAMKH MTPOCTHIX BBRIYUCIUTENBHBIX IPOIEAYP W BKIIOYAET B
ceOs aHanW3 Ka4yeCTBEHHOTO pa3HOOOpa3Ws CBOMCTB HCCIEMyeMbIX O0O0BEKTOB u cucteM. OHO
paccMaTpuBaeTCsl KaKk CaMOCTOATEIbHBI KOMIIOHEHT HAyYHOTO METOJa, Hapsay C OSKCIEPHUMEHTOM H
Teopueil. Kanajackne n aMepuKaHCKHUECKHE YUEHBIE pa3paboTaiy aJrophUTM, MO3BOJISTIONINN KOMIIBIOTEPY
WUTrpaTh B MOKEP. ITa UTpa HAMHOT'O CIOXKHEE IIaXMaT U IIalIeK, TaK KaK UTPOKHU HE BUAST KapThl APYT Ipyra
Y KOMITBIOTEPY MPHUXOIUTHCS BHIOUPATH CTPATETHIO UTPHI HA OCHOBAHWW HETOJHBIX JIAHHBIX, JIOMBICIHBAs
WX 3aMBICITBI, B TOM YHCIIE pa300iavas TaKOM TUITUYHBIN KapTOYHBIH MpHeM Kak Oned.

B pesynbpTarThl MpOBEAEHHOIO aHaNKM3a KOMIBIOTEP IOKa3bIBa€T HEpa3pbIBHAS IENb COOPAHHBIX
JIOKa3aTeNIbCTB WU HEJOCTAIONIME NPOOENbl, MPEAONpeeisas IOTEHIMAIbHBIC MYyTH WX YyCTPaHCHHS.
OmHOBpEMEHHO BO3PACTYT KBaNU(UKAIIMOHHBIE TPeOOBaHNUA K APYTUM YYaCTHHKAM IpoIiecca, IPU3BaHHBIM
OIIeHMBAaTh coOpaHHBIE [OKa3zarenbcTBa. Cyn OyIeT OIeHWBaTh HE TOJNBKO JIOKa3aTelnbCcTBA. HO U
NPUMEHEHHYI0 METOIMKY KOMIIBIOTEPHOTO HX aHalu3a, JIOTHYECKYH JOCTOBEPHOCTh TOJYyUYEHHOTO
pe3ynbrata. EcTecTBeHHO, MOTpeOyeTcs COOTBETCTBYIOINAS IMOJITOTOBKA M MEPEMOATOTOBKA CyICHCKOTO
KopIryca.

ITo mepe nakomnenust onbita npuMeHenus MMAC craHoBUTCS OYEBUIHBIM, YTO AalbHEUIIEE UX
COBEPIIICHCTBOBAHUE HEOCYIIECTBUMO 0€3 KapJMHAILHBIX pe(hOpM B KPUMHHAIUCTUKE, a B MOCICIYIOMIEM -
B 3aKOHOJIATENIbHOW pEerJIaMeHTAIlH OCYIIECTBICHUs TNpaBocyaus. Hacramo BpeMsi KOMITBIOTEpPH3AIUH,
om(pOBKKA  TIporecca pa3pabOTKHM W TMPUMEHEHWS METOAWK PpAacCeJOBaHHUA  MPECTYIUICHU,
NPOCKTUPOBAHUS ~ 3aKOHOJNATEIBHOM  JCSITENIbHOCTH U OCYLICCTBICHHUS  MPAaBONPUMEHUTEIBHOU
NEeSTeNbHOCTH, YTO TMOBBICHT UX J((EeKTHBHOCTh, MO3BOJIUT, YaCTHOCTH, B 3HAYUTEIHFHOU Mepe
00BEKTHBU3HPOBATH COOMPAHNE, AHAIIN3 U OLICHKY J10KA3aTeIbCTR .

[Ipoo6pazom MOKET CIIy>KUTh HHTEIUIEKTyalbHas ClpaBoyHast cucteMa "AiiMennka", pazpadoTaHHas
yuenbiMi  HoBocuOupckoro texHomapka. Ona oOpabaTteiBaeT Oonee 20 MWUTMOHOB HWCTOYHHUKOB
nH(pOopMaIuy, BKIOYass HanOoJee TOMHYIO0 aHTJIOSN3bIYHYI0 0a3y MaHHBIX MEAUIWHCKAX M OMONIOTHYECKUX
nyonukamuii PubMed. M3 2500 3a0oneBanuil mo mocieAHeld Bepcur MexayHapOJHON KIACCHU(PUKAIIUU
00J1e3HE HOBOCHOUPCKHE CIIEITUATUCTHI Pa3pad0TaId alrOPUTMBI JJIs AUATHOCTHKH 531 Hemyra, KOTOPBIMHU
CTpamaoT 95 MPOIECHTOB MMAIIMEHTOB BO BCEM MHpE W Hamboyiee dacTo Ha Tepputopum Poccum. 3amaga
«AWMeTUKM» - TUAarHOCTHUPBOpBaHHWE OOJIE3HW KOHKPETHOTO HeinoBeka. PaboTaer oHa B pexrMe Tuanora.
UYenmoBek, y KOTOPOTO €CTh KaKHUE-TO MPOOJIEMBI CO 3JIOPOBHEM, UYBCTBYIOIIHMIA KaKOE-TO HEAOMOTAHUE,
BBOJHUT CBOW JaHHBIE W OTBEYAET HA BOMIPOCHI KOMIBIOTEPA, B OTBET MOIy4YaeT PEKOMEHAANNHU: K KaKOMY
CHEIMAIIUCTY €My Jyd4llle OOpaTUThCs, Ha KaKhe CHMITOMBI OOpPAaTUTh BHHUMAaHHE Bpadya M KaKHe CIeTyeT
ceNaTh aHAIU3bI U TIPOUTH 00CIIEeIOBaHMUS, YTOOBI IOCTABUTH TOYHBIHN JTUATrHO3.

Cucrtema "Alimenuka" BbIaeT BEpOATHOCTH 3a0oneBaHMi B mpoueHTax. Kpome Toro, ykasbiBaeT
MpopHIE METUIIMHCKUAX CHEIHAINCTOB, OTHOCSIIUXCS K HYXKHOHM MalMeHTy o0NacTH, a Takke NepeveHb
aHAJIM30B, KOTOPBIE HEOOXOIUMO cAaTh. s 3TOro He0OXOANMO B KOMITBIOTEP BBECTH BO3PAcT, POCT, BEC,
BBIOpaTh "CBOE" U3 MPEUIOKEHHOTO MAIIIMHOM CITUCKA Kalio0, OTBETUTH Ha € BOHpOCBIz.

! IMokazaTenpHast aHaTOrus: B POCCHM TPOSKTHPOBAHHE CAMOJETOB €lle B HAYAJIE BEKA MOBCEMECTHO MEPEBEIH Ha
IU(PPOBBIC TEXHOJIOTHUH, a YEPTEKU MNEPCICKTHBHBIX YylO-PAaKeT, Ha KOTOPBHIX IUIAHHPOBAIOCH JICTETh B JTANEKUI
KOCMOC, TMPOAOJDKAU BBIIONHAT, HAa BaTMaHe. Uepena HEyNAvHBIX ITyCKOB CaMol, Ka3aloch ObI, Ham&KHOW W
MEPCICKTUBHOM pakeThl-HOcUTesT «[IpOTOH» - 3aKOHOMEPHOCTh, HaJ KOTOPOW JaBHO CIIEAOBANIO 3ayMaThCs
OTEYECTBECHHBIM ITPABOBEIAM.

2 AHasorom HOBOCHOMPCKOH pa3pabOTKH SBJIIETCS aMEepUKaHCKUN cynepkoMmbioTep IBM Watson, ymeromuii cTaBUTh
UarHo3 TMAlMeHTy. B ero maMsaTH XpaHHUTCS OTPOMHOE KOJMYECTBO OONBHUYHBIX OTYETOB. [IakeT JaHHBIX MalMeHTa
Watson cpaBHHBaeT ¢ HAKOIUIEHHOH 0a30if M HAa OCHOBAHWH 3TOTO CTABUT JHArHO3, a TAKXKE WIIET YCIEUTHBIE METOIBI
Tepanuu. Ho oOparienne K CynepKOMITBIOTEPY CTOMT OTPOMHBEIX neHer. HoBocmOmpckas «Aimennka» paboTaeT Ha
mo00M KOMIMBIOTEpEe, IUIaHIIeTe Win cMapTdoHe, moakimodeHHoM K Unrtepuery. IIpozpamma cama onpedensem,
Kaxue 60npocwl 3a0ams 60IAbHOMY - IMO HAMHO20 Ippexkmusnee, uem "mynoit’’ nouck no 6azam oanHbvix.
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IIpuxoanTbcs coXkaneTb, YTO B OPTaHM3AIMH TMPABOIPUMEHUTEIHHONW NEATENPHOCTH Jake He
MPENIMPUHUMAIOTCS TIONBITKH CKOHCTPYUPOBaTh CBOI «AWKPUMUHAUCTHKY». A eciii Obl METOJIUKHU
pacclieZloBaHUs PECTYIUICHUH CyIECTBOBAIN B mu(pe M OBLTH MPUCTIOCOOIEHBI K AUAJIOTY C OMEepaTopoM
NUAC wu co criemoBaTeneMm, YKa3blBalld, HA KaKW€ «CHMIITOMBI», NPUMEHHUTEIBHO K KOHKPETHBIM
00CTOATEIHCTBAM JIeNIa, 00PATUTh BHUMAHKE U KaKHE «aHAJTU3bD» CIEIaTh, Pe3yJIbTaTUBHOCTH PAOOTHI MOTIIA
OBl TOBBICHUTHCS Ha TMOPSIOK. MOXKHO TIOWTH eIIe Janbliie — ONU(POBHIBATh Ka)XI0E YroJIOBHOE
MPOM3BOACTBO. KpHMHHANHCTHYECKHE METOAWKH — 3TO 000OIIeHne HamOojiee THUMUYHBIX CHTYaIlHid.
MHorue npecTyIieH!s u ClIoCO0bI UX PACKPHITHS UMEIOT CBOM OCOOCHHOCTHU, KOTOPHIE MPAKTUYECKUA OUYEHb
TPYJHO OXBaTUTh B THIOBOW Meroamke. KubOepHerusanus MHPOpPMAIMK MTO3BOJISIET BOCIIONHUTH JaHHBIH
po0er.

WHaTerpupoBanHbie HH)OPMAMOHHO-aHAIUTHYECKHE CHCTEMBI JI0Ka3allid CBOIO A(P(HEKTUBHOCTD H
KHU3HECTIOCOOHOCTh. OHU OYAyT pPa3BUBATHCS U COBEPIICHCTBOBATHCA. BOIpoc TOMbKO, KAKUMU TeMIamu?
OTBeT 3aBUCHT OT TOT0, KaK CKOpPO HCIIOJIb30BaHWE MX TOTEHIMANa CTAHET TOBCEIHEBHON NEATEIHHOCTHIO
Ka)KJIOTO TPAaKTHKa, KaK CKOpO K MpobjeMe onTUMansHOTO ucnonb3oBanuss NMAC B mpaBooXpaHUTEIIBHON
JEATSILHOCTA 00PATUTCS OONBITUHCTBO HAIINX YUEHBIX
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AnHotanusi: HeiHe B IeATEIEHOCTH IPaBOOXPAHUTEIIEHBIX OPTaHOB 110 MPOTUBOACHCTBHUIO MTPECTYITHOCTH
Bc€ 0ONBINIOE 3HAYCHHE TPUOOPETAIOT MHTETPUPOBaHHBIE MH()OPMAIMOHHO-aHATMTUYECKAE CUCTEMBI, B
KOTOPBIX BeIymlas pojib B 00paOOTKe, aHaM3€ M HANpPaBICHWM 10 HA3HAYCHUIO TOCTYMAIoMIeH
uHGOPMAIUN TIPHHAJUICKUT oreparopaM cucteMbl. C WX TIOMOINBIO DPACKPHIBACTCS IOPSIKA TPETH
NPECTYIUICHHH, B OYyKBAILHOM CMBICIE, HE BBIXOJAS W3 KabuHeTa. OMHAKO OTHOIICHHUS ONEPaTOpOB C
JPYTUMH  YYaCTHHUKAMH TPOIECCYATLHON JICSITENBHOCTH PErNIAMEHTUPYIOTCS JIMIh BEJIOMCTBEHHBIMU
WHCTPYKIUSIMU, YTO SIBHO HEJOCTATOYHO. B paboTte mpemiaracTcst STUX JIMI UMEHOBATh KPUMHAITHUCTAMHU-
orepaTopamMH W HaJCIUTh CTaTyCOM HOBOTO CyOBEKTa YroioBHOro mporecca. OHOBPEMEHHO CTaBUTCS
BOIIpOC 00 oru(poBKEe KPUMHHATACTUICCKIX METOIMK.

KiaioueBbie cJioBa: I/IHq)OpMaLII/IOHHO—aHaJ'II/ITI/I‘lCCKaH CHUCTEMA, KPpUMHUHAJINUCT-OIICPATOP,
KPUMHUHAIUCTHYCCKUEC METOANKH.
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«The Right to Be Forgotten» as an Element of the Data Privacy

Vitaly A. Serohin
V.N. Karazin Kharkiv National University, Ukraine
e-mail: Seryogin-VA@rambler.ru

Abstract: The following article will try to raise the veil on this vague concept as a “right to be forgotten”. In the last
few years there has been a lot of buzz around it. Especially in Europe, this catchphrase is heavily debated in the media,
in court and by regulators. It will appear that the “right to be forgotten” clearly has merit, but needs better definition to
avoid any negative consequences. While permanently available data offers significant social benefits, it also carries
substantial risks to a data subject if personal information is used out of context or in ways that are harmful to the
subject’s reputation. The potential for harm is especially dire when personal information is disclosed without a subject’s
consent. In response to these risks, European policymakers have proposed legislation recognizing a “right to be
forgotten”. This right would provide persons in European Union countries with a legal mechanism to compel the
removal of their personal data from online databases. It substantiates the view that Ukraine, striving for European
integration, must to use the “right to be forgotten” concept to ensure the effective protection of personal data.

Keywords: human rights, privacy, data privacy, personal data, right to respect for private life, right to be forgotten, free
speech, torts, intellectual property.

[IpaBo Ha HETIPUKOCHOBEHHOCTh YACTHOM JKM3HHM, WIJIM MPABECH, KaK €r0 TPaJWIIMOHHO HA3BIBAIOT B
3anajHON IOPUANYECKON JTUTEpaType, SIBISETCS CIOXKHOM TMOJMUTUKO-NPABOBON KOHCTPYKIMEH, UMEIOIIEeH
MHOECTBO aCIEKTOB M COCTaBHBIX 3JIEMEHTOB. lIpu 3TOM mMOA BO3AECHCTBHEM TEXHMYECKOIO Iporpecca,
MOPOXIAIOIIET0 HEBUIAHHBIC paHee Yrpo3bl HEIPUKOCHOBEHHOCTH YAaCTHOM JKM3HHU, 00BEM JaHHOTO NpaBa
HEYKJIOHHO PacIIMPSETCs, HAMOIHSSACh BCE HOBBIMH M HOBBIMHU IPAaBOMOYHSIME. B TO e Bpemsi HEKOTOpHIE
aCIIeKTHI MpaiBecH, ABISIOMINECS TPAAULMOHHBIMU U OOILENPU3HAHHBIMU, IPHOOPETAIOT HOBOE 3BYYaHHUE U
0co0yI0 aKTyallbHOCTb. SIpKUM NPUMEPOM TaKOrO PoAa MOXKET CIYXHTh WH(POpPMalMOHHOE IpaiiBecH,
COCTaBJISIIONIEE SIIPO BCEM TEOPETHYECKONW KOHCTPYKIIMM TpalBecH KakK «IpaBa OBITh OCTaBICHHBIM B
oKoe», 00ocHoBaHHOH emte JIyrncom bpanaeiicom nu CamMi03710M Y OppeHOM.

JeiicTBytoliee AETMKTHOE 3aKOHOJATENbCTBO 3a4acTyl0 OKa3blBaeTcs HEJAOCTaTOYHBIM, KOTAa peyb
3aXOJUT O TpobiieMax 3alUThl MPaiBecH, CBSI3aHHBIX ¢ 00pPabOTKOW MEPCOHATBHBIX NaHHBIX MPU TOMOIIN
BE0-TEXHOJIOTHH, KaK-TO COI[MAIBbHBIE CETH, TOWCKOBbIE CHCTEMBI, CAalThl (JOTO- W BHAEOO0OMEHA, KaK U C
WuTteprerom B nenoM. CtpemurenpHoe pazputue Beb 2.0 mpuBeno kK GOpMUPOBAHUIO MOIIHON ITHU(PPOBOM
namsITd: JUdHas uHQopManus, eauHOXAbl momaB B CeTb, ocTaércs Tam HaBcerna. Jiist pemieHust 3THX
mpo0JieM, peryisTopsl npaiiBecu B EBpone mpenyoXuwim 3aKoOHOJATeNTbHO PHU3HATh «IIPaBO Ha 3a0BEHUEY,
KOTOPOE MO3BOJIHT JIIOSIM TPeOOBATh yAAICHHUS CBOMX MEPCOHANBHBIX TaHHBIX C BeO-CalTOB.

[IpaBo Ha 3a0BeHue (mpaBo OBITH 3a0BITHIM, aHTI. the right to be forgotten) — mpaBo yenoBeka,
MTO3BOJIAIONIEE MY MTOTPeOOBaTh MPU ONMPEAEIEHHBIX YCIOBHAX YOAIEHHE CBOMX NEPCOHAIBHBIX TAHHBIX U3
o01ero 1ocTymna 4epe3 MOMCKOBBIE CHCTEMBI, T.€. CCHUIOK Ha T€ JaHHBIE, KOTOPHIE, IO €T0 MHEHHUIO, MOTYT
HaHECTH eMy Bpel. ODTO KacaeTcs yCTapeBLIMX, HEYMECTHBIX, HETOJIHBIX, HETOUHBIX WM H30BITOYHBIX
JaHHBIX, 3aKOHHBIE OCHOBAHMS AJIS1 XpaHEHHUS] KOTOPBIX UCUE3JIH C TCUCHHEM BPEMEHH.

«IIpaBo Ha 3a0BeHHE» COAEPIKATEIHHO-UIEOJOTHYECKH BOCXOOUT K (PpaHIly3CKOMY TIpaBy,
MpeayCMaTpPUBAIOIIEMY BO3MOKHOCThH JIMIIA, OCYKICHHOI'O 3a COBEPIICHHE NPECTYIUICHHS, BO3paXkaTh
MPOTHB OMyOIMKOBaHUs (PaKTOB, Kacaroluxcs cBoero ocyxxaenus (ppanu. «le droit a I’oubli»), HememieHHO
nocje OTOBITHSI HaKa3aHHs, HA3HAYEHHOTO [0 IPHIOBOPY CyAa, WIH peadHIuTanuu. TpaauiiioHHO
MpU3HAETCS OHO M IIBEHIIApCKUMHU CyJamMH. BHIUMO, CMBICT TaKOTO JTO3BOJIEHHS COCTOWUT B TOM, YTOOBI
npolwias CyAUMOCTh HE HaHOCWIJIA Bpeja pelyTaluy JHLa, OTOBIBIIETO Haka3aHue. [10goOHBIH NMpUHLINI
neiicTByeT u B BenmkoOpuTanuu, r1e Mo MpoIIecTBUN HEKOTOPOTO BPEMEHH, MHOTHE CyI€0HBIE TIPUTOBOPHI
cunTaroTcs «ucuepmaHnHbiMm»y. Kpome Toro, B CoemuneHnbix lllTarax 3akoHOIATENBCTBO HEKOTOPBIX
LITATOB MO3BOJIAET 3aCEKPEUMBATh U yIANAThH JaHHBIE O HECOBEPIICHHOJIETHUX MPAaBOHAPYIINUTEISX, UCXOIS]
U3 Te3KCa O TOM, YTO IOHOIIECKHE NPEerpemieHus He JOIKHBI CIIEA0BATE 32 YEIOBEKOM B 3PEJIOM BO3PACTe.

Ha py6exe 1990-x — 2000-x rofioB «IIpaBo Ha 3a0BEHHE» IOJYYHIO O(QUIHAIBHOS NPU3HAHUE U
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BOIIUIO B HAITMOHAIBHBIC TIPABOBBIC CUCTEMBI MHOTHX CTpaH Mupa. Tak, eme B 1996 roxy B cBoeM pelieHur
no peny Pankonemmu (Falcionelli, Esteban P. v. Organizacion Veraz S.A.) BepxoBHblif cyn ApreHTUHBI
TTOCTAaHOBWJI, UTO TIEPCOHAIBHBIC AaHHBIC, coOpaHHBIe Oosee 10 meT Ha3ajd, MPU3HAIOTCS YCTapEBIIMMH U
CyOBEeKT MMEET IPaBo Ha yAaJeHHe dTUX JAaHHBIX, TAK KaK UX COXpaHEHHE HapyIIaeT «IPaBo Ha 3a0BEeHHUE» U
JeNlaeT ero 3aJ0KHUKOM CBOETO mponuioro. B cratee 26 npunstoro Bckope (B 2000 r.) 3akona «O 3ammre
MEPCOHANBHBIX JaHHBIX» YCTAHABIMBAICSA YK€ MATHWICTHUN CPOK XpaHEHHUS (TOJBKO C IEIbI0 OICHKH
(¢unaHcoBOU OnmaronanéxHoctn nHaUBHIA). B 2011 roxy BepxoBHBIN cyn ApreHTHHBI MOSICHUAI TEPMUH
«IIpaBoO Ha 3a0BEHHE» B TEKCTaxX CBOMX pemieHui mo genam Catania m Napoli: moaTBepaun ero neicraue,
MATWICTHUHN CPOK XPAaHECHHUS JAHHBIX U YCIIOBHUS YCTAaHOBJIICHHSI TOTO CPOKA.

[Ipumenenne npaBa Ha 3a0BeHHE B ApPreHTHHE CBS3aHO MPEXKAE BCErO C MCKaMH MyOIMYHBIX JTHI]
MIPOTHB PETHOHANBHBIX mozApazaeneHnii Google m Yahoo ¢ TpeboBaHWAMH yHATUTH ONpEACIEHHBIC
MOKCKOBBIE 3allPOCHl WM cCchbUTKU Ha (oTorpaduu. Tak, B 2009 rony Bupmkunus ga Kyna Bemrpana geno
mpotuB Google u Yahoo 00 ymajgeHHH CChIIOK Ha (oTorpaduu cekcyalbHOTO XapakTepa, COAep KalluX
ynomuHanue e€ nmenn. B 2010 roxy pemeHne ObIJI0 OTMEHEHO alle/UISIIMOHHBIM CYJIOM Ha TOM OCHOBaHUH,
YTO MOMCKOBBIE CHCTEMBI HE MOT'YT OBITh IPU3HAHBI OTBETCTBEHHBIMU 32 COJICPKaHUE MHICKCHPYEMOTO UMH
KOHTEeHTa. B HacTosiee Bpems cueT AaHAJIOTHYHBIX HAET yxe Ha coTHu. B 2012 romy, »xenas
JIETUTUMHU3HPOBATh «IIPaBO Ha 3a0BEHHE» HA ypOBHE HAIMOHAJIHHOTO 3aKOHOJATENHCTBA U aallTUPOBATh
€ro K HOBBIM ITOJINTUKO-TTPABOBEIM M TEXHOJIOTHYECKHUM peajsaM, AemyTarsl Xynuan Oournno nu Anpoepro
[lepec mpeasoXuiiM MPOEKT HOBOTO 3aKOHa O MpaBe Ha 3a0BeHWe B VIHTepHETe, yCTaHaBJIMBAIOIICTO
IOPUAMYECKYI0 OTBETCTBEHHOCTh ITOMCKOBHKOB W COIMANBHBIX CETeH 3a OMyOJMKOBAHHBIA TPETHUMHU
JUIIAMH KOHTEHT ¥ MEXaHU3M, TIO3BOJISIONINNA MHANBHAAAM TPeOOBATh OT MOMCKOBUKOB M COITMABHBIX CETeH
OJIOKMPOBATh OCTYI K KOHTEHTY, HAHOCALIEMY BpEXl YeCTH U peryTaluu.

B EBpone nuonepom B 3T0# chepe BHOBB BoicTynuiaa @pannua. B 2010 roxy 3aeck Obuia npuHsTa
Xaptus o mpaBe Ha 3a0Benue (Charte du droit a I’oubli dans les site collaboratifs et les moteurs de
recherche), craBmias mepBOW MOMBITKOW TpaBUTENbCTBA (DpPAaHIMM «BCTPOUTHY» KOHIICMIIMIO «IIpaBa Ha
3a0BeHne» B VIHTepHeTe B HAalMOHAIBHYIO CHCTeMy mpaBa. B cBoio ouepens, B Urtamum «mpaBo Ha
3a0BeHHE» paccMaTpUBaeTCsl CyAeOHOW TPAKTUKON TMPEXIe BCETO C TOYKH 3pEHHsS MpaBa KaKIOTO
rpakJaHWHA Ha YJalleHHEe W3 apXuBa HOBOCTEH ompelen€HHbIX Ouorpaduveckux (akToB, CIIOCOOHBIX
HAHECTH BPEJ €r0 YEeCTU WM PeIyTallud, €CIH 3TU (aKThl OOJBINE HE SBISIFOTCS aKTYaIbHBIMH WM HE
TIPEACTABISIIOT OOIIECTBEHHBI WHTEpPEC, WIM Ha HepacmpocTpaHeHue (0e3 ompenenéHHBIX MPUIHH)
nHpopMaImu o cBoéM cyaeOHOM mporuioM. B Hactosimee Bpems B Mramuu paccMaTpuBaeTcs 3aKOH O
KJIEBeTE, KOTOPBIH MO/Apa3yMeBaeT, B YACTHOCTH, NPABO HA yAaleHUE C BeO-CaiTOB M CaWTOB IMOMCKOBBIX
CHCTEM MOpOoYAIKe JIMIO CBEJCHNUS WIH IEPCOHAIBHBIC TaHHBIE, UCTIOIB3yEMbIE C HApyILICHHEM 3aKOHa.

[IpuaMMas Bo BHUMaHHE COBpEMEHHBIE TEHICHIINY B PA3BUTHUHU HAI[MOHAIBHOTO 3aKOHOJATENHCTBA U
xemnast chopmMupoBath 3pPEeKTUBHBIA MEXaHU3M 3alUTHI IpaiBecu B MHPOpPMaMoHHOH cpene, B 2010 romy
EBpomneiickasi koMHCCHsI BBICTYNHJIA C TOCIAHHMEM «MHOTOCTOPOHHHMN MOAXOJ K 3allUTe MEPCOHAIBHBIX
naHHeIX B EBpomefickom Coroze» [1]. Takoi moaxosn MOJDKEH BKIIFOYATh, IIOMHUMO MPOYET0, M «IIpaBO Ha
3a0BeHME, pacIIpOCTPaHSIONIeecs Ha MEPCOHAIBHBIE TaHHBIE BCEX JINII, & HE TOJIBKO ITyOJINYHBIX JeATeleH
WK peaOMINTHPOBAHHBIX MPECTYMHUKOB. DTO MPaBO OBUIO OMPENENICHO KaK «IIPaBo JIUI TpeOOBATh, YTOOBI
WX JaHHBIE... ObUIM yIaJieHbl, €CIM OHW OOJbIe HE HY)KHBI JJIS 3aKOHHBIX IeJei». DTo olpenereHne
JIOTHYECKH BBITEKAeT U3 CT. 6 [upextuBbl 95/46EC o 3amuTe npaiBecH, npeaycMaTpUBaroIIeH, YTO 3aKOHBI
rOCYJapCTB-4JICHOB JOJDKHBI OOeclieurnBaTh XpaHEHHE NEPCOHAIBHBIX JAHHBIX «B (hOpMe, MO3BOJSIOICH
WACHTUQHUINPOBATh CYOBEKTOB JaHHBIX, HE JOJIbIIE, YeM 5TO HEOOXOAWMO IUIsl IIeJIeH, I KOTOPBIX 3TH
naHHbIe ObUTH coOpanbl» [2]. Kpome Toro, cT. 12 JIMpeKTUBBI O MpaiBecH MpearyCMaTPUBACT, YTO KasKIbIk
CyOBEKT JaHHBIX MMEET MpaBo TpeOOBaTh OT omepaTopa yIaleHUs WIM OJIOKUPOBAaHUS HAHHBIX, €CIIH
WCTIONBb30BaHUE AAHHBIX HE COOTBETCTBYET TPEOOBAHUSM CT. 6.

Bcxope EBpokomuccus npencTaBuiia IpOeKT HOBOTO aKTa O 3allUTEe MepCOHANBHBIX HJaHHBIX (General
Data Protection Regulation) [3], KOTOpbIi NpU3BaH 3aMEHUTh U yCOBEPIIEHCTBOBATh JlupektuBy 95/46EC.
[To croBam BuBuan Pemunr, eBpokomuccapa Mo IOCTUIUH, QYHIaMEHTaJIbHBIM TpaBaM U TPa)JTaHCTBY,
«paBo Ha 3a0BEHHE» CTaJ0 CHOCOOOM JaTh JIOASM KOHTPOJIb HaJl CBOMMH JAHHBIMH, IPEXKIE BCErO HaJ
TE€MH, KOTOpbIE MPeI0oCTaBlIeHbl CAMUMH WHAWBHIAMHU, a HEe HaJ ynoMuHaHusAMH B CMU i rae-nmnbo emé
[4]. B wacTHOCTH, CT. 17 HOBOTO 3aKOHONPOEKTA OOBSICHSICT MOHATHE «IIPABO HAa 3a0BEHUE U YHUUYTOXKCHHE)
(right to be forgotten and to erasure). [lo 3To#l cTraThe, MHOAUBUIY HPEAOCTABISIETCS MpPaBO TPeOOBATH
yAaleHus] CBOMX NEePCOHANBHBIX JaHHBIX M OTKa3a OT WX JANBHEHIIEero paclpoCTpaHEHWs, OCOOCHHO TeX
JAHHBIX, KOTOpBIC OBLIM OITyOJWKOBAHBI, IMMOKa OH OBUT HECOBEPIICHHOJCTHHM, WJIM KOTOpHIE Ooiee He
COOTBETCTBYIOT IIENU UX IMyOnukanuu. OnepaTopamMy TaHHBIX SBISIFOTCS JTFOJH WM OPraHU3aIul, KOTOPhIE
COOMPAIOT M YHPAaBISAIOT MEPCOHANBHBIMH ITAHHBIMH; MO TPEOOBAHWIO BIAJEbIa AAHHBIX OHU JIOJKHBI
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MPEeNNpPUHATh COOTBETCTBYIOIIHE OOOCHOBAaHHBIE IArW 10 YAAJCHHUIO 3allpallliBaéMBIX CCBLUIOK.
[penmonaraercs, yTo cdepa ASHCTBUS HOBOTO 3aKOHA OyJIET BKJIFOYATh B C€0S HE TOJBKO CTPaHBI — YJICHBI
EC, HO m MexayHapoaHbIE KOMITaHWH, NEHCTBymomue Ha tepputopuu EC, co BceMU BBITEKAOMINMHU U3
3TOTO MOCIEACTBUAMH, YTO MPUAAET STOMY 3aKOHY ACHCTBUTEIHHO OOLIEMIPOBOE 3HAUCHHE.

OcHoBbIBasiCh Ha npeanoxennn Komuccun, pabodee onpeesicHre CoIepKaHus «IIpaBa Ha 3a0BEHUE)
COCTOWT U3 JIBYX YacTeii: 1) (hu3nyeckoe JUI0 UMEET MPaBO HA TO, YTOOBI €0 MEePCOHATbHBIC TaHHBIC ObLTH
yaaleHsl ¢ caiiTa, ecliu 3TO HE HapymaeT CBOOOLY BBIpaKeHHs (KOTOpas SBHO BKIIIOYAET CBOOOIY
KYPHAIIMCTUKHU, XYyIOXKECTBEHHOTO W JIUTEPATyPHOTO BBIPAKEHUS), 2) ONEpaTophl BeO-caliTa JIOJDKHBI
YAQIUTh TaKWe JAHHBIE CO CBOMX CEPBEPOB HE3aMEUIMTEIBHO, a TAKXKE MPEANPUHUMATH MAKCUMaJbHBIC
yCWwIus UId WX YHOAJICHUS C KaKUX-THOO TMOCTOPOHHHX CEPBEPOB, C KOTOPBIMA HMENNCH 0OIIe 0a3bl
TAHHBIX.

Bce cyOBekThI, KOTOPBIC MPUYACTHBI K «IIPaBy Ha 3a0BEHUE», MOTYT OBITh CBEICHBI B TPU TPYIIIIHL:
1) cyOBEKTHI JaHHBIX; 2) CO3JaTEIM KOHTEHTA; 3) CTOPOHHUE BEO-CAaUTHI (KaK-TO IMOMCKOBBIE CUCTEMBI MJIH
arperaropsl). IlepBas rpymnma oXBaTbIBaeT JIOJEH, YbM IMEPCOHATBHBIE TaHHBIE Pa3MEIICHBI, XPAHATCS HIN
coopanbl B WuTepnere. Ko BTOpoli Tpymme OTHOCATCS JHIA, MyOJIUKYIONIME B OH-JAWHE JaHHBIC,
KBaMQUUUpyeMble KaK «3alluIleHHas pedyb» (coobmienuss B Omnorax, ¢Qotorpagum Ha Facebook,
BHIEOpONUKK Ha YouTube, KOMMEHTapUU MPOAYKIMHM B MHTEPHET-Mara3MHax H T.JA.). TpeThs KaTeropus
BKJTIOYAET B ceOs BeO-CaliThl, KOTOPhIE OTOOPAYKAIOT I CCBHIJIAIOTCS HA MAaTE€PHAIbl, CO3/IaHHBIE PYTHMHU
(Hampumep, JICHTBI HOBOCTEH, MOMCKOBBIE CUCTEMBI, ayAHOBU3YaJIbHbIC 0a3bl JAHHEIX U T.11.).

[IpoekT akra o 3amure maHHBIX (2014 r.) mpemycMmaTpuBal, YTO IO 3alpocy BeO-callT omepartopa
NOJDKEH «OCYIIECTBUTh CTHUpaHWe 0e3 TMPOMEUICHUS», eCIHH COXpaHEeHHWE MJaHHBIX HE SBISIETCA
«HEOOXOJIMMBIM JJIsSi OCYIICCTBICHHS TpaBa Ha CBOOONY BBIPAXKEHHUS MHEHHUH», KaK STO OINPEAEICHO
HAI[MOHAJBHBIM 3aKOHOJATEIhCTBOM TrocynapcTB-wicHoB EC. B 1o ke BpeMs mpeaycMaTpHBallOCh
UCKITIOUEHHE Ui  «O0OpabOTKM TEpPCOHATBHBIX JAHHBIX, OCYIIECTBISEMBIX HWCKIIOUHTEIBHO ISt
KYPHAIIMCTCKUX TIeJIEH WU Meei XyI0KeCTBEHHOTO J100 JTMTepaTypHOTro BEIpaxeHus». Kpome Toro, mpu
MOCTYIUICHUU MIPOCKOBI 00 yAaJICHUH OTepaTop BeO-caliTa JOJHKEH NPUHSATh «BCE Pa3yMHbBIC IIATW», YTOOBI
YBEIOMHUTh TPETBH CTOPOHBL, KOTOPBHIM JaHHBIE OBLIM TPEAOCTABICHBI, O HEOOXOIWMOCTH TaKXKe
OCYIIECTBUTh yaajeHue. JTa OOA3aHHOCTh OTPAHUYMBAETCA TeM, YTO TEXHHYECKH OCYIIECTBUMO WU HE
TpeOyeT «HEeIPOMOPIMOHAIEHO OONBIINX yCwini». HecoOnroneHne NaHHBIX MPaBUl JHOOBIM KOHTPOJICPOM
TaHHBIX BiedeT mrpad mo 1 MiH. eBpo min 2% OT TOAOBBIX JOXOIOB OIIEpaTopa BO BCEM MHUPE.

He ynuBuTensHO, 9TO Takoi MOIXO MOAOTPET HAYYHYIO TUCKYCCHIO. BONBITMHCTBO ee y4acTHUKOB
COCpPEIOTOYMIIM CBOC BHUMAaHHE Ha TIOTCHIMAIBHBIX HETATUBHBIX IOCHIEICTBUSAX pealu3allii STHX
MPEJIOKEHUIA TS CBOOOIBI CIIOBA M SKOHOMUYECKOM 3(pdekTe oT ux BHeApeHMs. Benpb eciii Obl MPOeKT ObLT
MpUHAT 0e3 M3MEHEHUH, OH cTaj Obl HanOoJee KECTKUM BapHaHTOM 3allTUTHI «IIpaBa Ha 3a0BEHHE» CPEIU
TeX, KOTOPbIE HAXOMASTCS B HACTOSAIICE BpeMsA Ha PaCCMOTPEHUHU €BPOINEHCKUX MOnUTUKOB. B mapte 2014
roja HOBasi BEpPCHUS 3aKOHONpOeKTa ObuTa ojo0peHa Eppomelickum mnapiamentoMm. [loj BozaeiicTBuem
KPUTHKK TMPaBO Ha 3a0BeHHE OBUIO 3aMeHEHO OoJjiee OTpaHWYCHHBIM IPAaBOM Ha YHUYTOXKECHHE JAaHHBIX.
Hapsimy ¢ ycmoBumsiMu juid ynajeHWs JaHHBIX UM 3alpeTa Ha WX JallbHEiIIee pacnpocTpaHeHHe,
3aKOHOMPOCKT TMPEAYCMaTPUBACT YCJIOBUS, MPU KOTOPBIX JANbHEUIIICe XpaHEHUE NAaHHBIX O0YCIOBICHO
WCTOPUYECKOH, CTaTUCTHYECKOH, HayYHO-UCCIIEIOBATEIHCKOM HEOOXOIUMOCTBIO WM OOIIECTBEHHBIM
HWHTEPECOM.

B Hacrosiee Bpems nmpaBo Ha 3a0BEHHE CBSA3BIBAIOT, IPEXKJIC BCETO, ¢ penieHrneM EBporneiickoro cyia
no neny Mapuo Kocrexa ['oncaneca (2014 r.) [5]. B 2010 roxy T'oncanec obparuncs B HammonansHoe
areHTCTBO 10 3aIUTe JAaHHBIX ¢ TPeOOBAaHUEM yIaIUTh JICKTPOHHYIO BepcHio ctatbu 1998 roma B apxmBe
razetel La Vanguardia o mpomake ero gomMa Ha ayKIHOHE B CUET YIDIATBI JOJTa, KOTOPHIA OBLI
BIIOCJICJICTBHM MM TIOTAIlleH, a TAKXKE CCHUIKM Ha 3Ty crarhio. Ero mepBoHavanbHas jxanoba o0 yaaneHUu
CTaTbl Ha calTe ra3eTsl ObUIa OTKIOHEHa Ha OCHOBAaHWUHM 3aKOHHOCTH NyONHWKalMd M TOYHOCTH
COJICpIKaIMXCsl B HEH CBEIEHHUH, oaHAKO »ajoba 1o orHomieHHI0 K Google Spain Obuia momieprkaHa.
Google monan BcTpeuHsklil uCK B BepxoBHbIN cy Mcnanuu, KOTOPBIN Tepeall 3T0 HEOHO3HAYHOE JIEI0 B
BBIIIECTOSIIYI0 MHCTaHIMIO — EBponelickuii cyn. Ero pemenue, BeiHeceHHoe 13 mag 2014 roga Ha ocHOBe
Hupextussl 95/46EC, a Takke riaBel 8§ Xaptun EBporielickoro coro3a 1o mmpaBaM 4eiroBeka, oos3ano Google
YAAIUTh BCE CCHUIKM, cofepxkauiue uMs [ oHcaneca, Ha ncnanckoM noganomene Google.es. Google Spain
ObLT Tpu3HaH nojapasaeneHueM Google Inc. Ha UCTTAHCKOW TEPPUTOPHH, TTOTIAAIOIINM, TAKUM 00pa30M, O]
nericteue upextuBbl 95/46EC, HeCMOTpS Ha TO, YTO JTaHHBIE 00pabaTHIBAIOTCS KOMIIAHUEH HA TEPPUTOPUHU
CHIA. Cama wundopmarus octa€Tcs IOCTYMHOW Ha caiite rasersl La Vanguardia, HO Ooyiee He
MHJCKCUPYETCS MOUCKOBBIM MexaHu3MoM Google. Takum o0pa3om, rpaxaane EBpocoro3a moy4uiau mpaBo
00paTUTHCS TIPU OMPEICIEHHBIX 00CTOATENHLCTBAX K JII000H IMOMCKOBOW CHCTEME C 3ampocoM 00 ymaaleHun
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HeaZeKBaTHOM, HE COOTBETCTBYIOIICH MECHCTBUTEILHOCTH MIIM yCTapeBlleH MH(OPMALMHU, CoAepIKallehd X
WMEHa WK Jpyrue epcoHaIbHbIe JaHHbIe, a 1eno Kocrexa cTano mepBbIM cy1eOHBIM MPELEeIeHTOM B 3TOM
Bonpoce. BaxHo, uto Cyn Taxke OCTaHOBHII, YTO JJAHHOE JIEJI0 HE SBISETCS YHUBEPCAIBHBIM, a TIPaBO Ha
3a0BeHHE — aOCOJIOTHBIM: PEIICHUs N0 aHAJIOTWYHBIM JieiaM OyIyT BBIHOCHUTHCS Ha OCHOBE KOHKPETHBIX
00CTOSITENBCTB, Na0bl UCKIIOUUTh UX MPOTHBOPEUYHE ¢ (yHAaMEHTaIbHBIMU MPaBaMHU YeiIoBeKa (CBOOOABI
CJIOBA U MEYaTH).

Ob6mecTBeHHas peaknus Ha pemieHne EBporretickoro cyna mo aenmy Kocrexa Oblia HEOTHO3ZHATHOM.
MHorue, NO3UTUBHO XapakTepHu3ys 3TO pEUICHHEe, OTMedaroT, uyTo neno Kocrexa kocBeHHO oOpartuio
BHUMaHHE OOLIECTBEHHOCTH Ha TE IMOCIEICTBHS, K KOTOPHIM MOXET NPUBECTH HAJMYUE €AMHCTBEHHOTO,
KOMMEpUYECKH OPHEHTHPOBAHHOTO OllepaTropa M cucremarnszaropa mHpopmanuu B HMHTepHeTe. B TO Xe
BpeMsI B HEKOTOPHIX, JIMOESPAITHbHO-OPUEHTUPOBAHHBIX cTpaHax, ocobenno B CIIIA m BenmukoOpuranuw,
oueHka Obula B Oonbmieil crenmenn HeratuBHOH. CMMU Ha3Bamm ero «yzapom mo cBobOone CloBay,
«Benmmuanmei omuokoi EBponeiickoro cyma», «OmmMO0OYHON B TEOPUU W HETIPUMEHHMOW Ha MPAKTHKE» W
T.1. Kputndeckne 3amedyaHus OMUpPAIOTCA, TMPEUMYIIECTBEHHO, Ha TE3WCE, YTO «IpaBO Ha 3a0BeHHE»
BCTYIIAET B CEPhE3HOE MPOTHBOPEYHE C MHBIMHU (PyHAaMEHTAIbHBIMU MPaBaMH YEIOBEKa, MPEXKIE BCETO C
MpaBoM Ha cBOOOAy cioBa u nedyatu. Brpouewm, naxke B CLLA, HekoTopsle aBTopsl, Hanpumep P.K. Yonkep
[6, c. 285-286], cunMTalOT BO3MOYKHBIM COBMECTHUTH «IIpaBO Ha 3abBeHHE» ¢ TpeboBaHmsMHU llepBoif
nonpaBku kK Koacturynun CIIA.

Y MHOTHX CHEIUAIMCTOB B OOJACTH TPaB 4YeJIOBeKa W MH(OPMAIMOHHBIX TEXHOJOTHH BHI3BIBACT
coMHEHHUsI W HOBBIH 3akoHONpoekT EC o mepconanpHbIXx maHHBIX (General Data Protection Regulation),
KOTOPBIA TIPEJCTABISETCS CIMIIKOM HEMpOopaOOTaHHBIM. B YacTHOCTH, €ro KpUTHKH YKa3bIBalOT Ha
OTCYTCTBHE CTaHIAPTOB, OOBEKTUBHBIX KPUTEPHUEB VIS YJAICHUS TOM WM MHOW MH(OPMAIIUU; CYIECTBYET
MHEHHE, YTO 11eJIecO00pa3HO CO3/1aTh CTOPOHHMI HE3aBUCHMBIM OpraH i NPUHATHS PELIeHni 00 yaaieHnn
U OCBOOOAWTH TIOMCKOBBIE CHCTEMBI OT JaHHOW OTBETCTBEHHOCTH. HeraTuBHOI OIleHKE MOABEpraeTcs
TpeOoBaHUE yAansaTh HHOOPMANUIO OO0 WHIWBUJIC, OIMYyOJUKOBAHHYIO TPETHUMHU JIUIAMH, MOCKOJIBKY
oIpeieNieHHe «IePCOHANBHBIE JaHHBIe» B CT. 4 HOBOrO 3aKOHONPOEKTa BKIIIOYAET JI0OYI0 MHPOpMAIHIO,
OTHOCSINYIOCS K WHIUBHIY. OTMEYaeTCs, YTO ATO 3aCTaBUT KOMIIAHMHM YOHpaTh JIIOOYI0 HH(OpMAIIHIO,
OTHOCSIIIYIOCS K WHAMBHY, HE3aBUCUMO OT €€ MCTOYHHKA, YTO OIISTH KE MOXKET IMPUBECTH K IEH3Yype.

HecmoTps Ha BCIO HEOAHO3HAYHOCTD €r0 BOCIIPHUSTHS IO 00EUM CTOpOHaM ATIaHTHYECKOTO OKeaHa, B
MOCIIeIHAE TOBI «IIPaBO Ha 3a0BEHME» MOIy4aeT Bce Oobliee pacnpocTpanenue u B ctpanax CHI'. Tak, B
ntoHe 2014 roma pemenne EBpomeiickoro cyma m camo IpaBO «OTPAaHUIUBATH JOCTYI K HENPHATHOW HITH
ycrapeBmei uHpopManuu o cebe B rnodanbHOM cetn» Obulo moanep:kaHo OOLIECTBEHHOHN mManaTon
Poccuiickoit @enepanun. B Hos0pe Toro ke roga PockomHaa30p 3asBHII, YTO BEAOMCTBO MOAJEPKHBAET
3aKpeIUICHHE «IpaBa Ha 3a0BEHHE» B POCCHICKOM 3aKOHOAaTeNnbcTBe. B Teuenme wumroms 2015 roma
COOTBETCTBYIOIIMK (QenepanbHbiid 3akoH Obul mpuHAT [ocymapctBeHHOM [lymoii, omoOpern CoBeToMm
®enepaunu u nognucad [Ipesunentom PO. On BeTynaert B cuiy ¢ 1 guBaps 2016 rona.

JeticTBytonuit 3akoH YkpauHbl «O 3amyTe IePCOHATBHBIX HaHHBIX» OT 1 uions 2010 roma mpu3HaeT
«TIpaBO Ha 3a0BEHUE» JIMIND YacTUYHO. [IYHKT 6 wacTu BTOpO# cTaThu 8§ 3TOro 3aKoHa IMpeaycMaTpUBaET
MpaBO CYOBEKTa TEPCOHAIBHBIX JAHHBIX MPEABABIATH MOTHBUPOBAHHOE TpPEOOBAaHHWE OTHOCUTEIHLHO
W3MEHEHUS! WJIM YHUYTOXXCHHS CBOWX TEPCOHAJBHBIX JAHHBIX JIOOBIM BIIAJENBIIEM WU PaCHOPSIAUTETIEM
MEePCOHAIBHBIX JAaHHBIX, €CIM TOJNBKO OJTH JaHHBIE OO0padaThIBAIOTCS HE3aKOHHO WIIM SIBIAIOTCA
HeocToBepHBIMU. 1103TOMY NOKTpHHAIbHAs pa3paboTKa MpoOiieMbl «IIpaBa Ha 3a0BEHHE» MPEACTABISIETCS
MEPCIICKTUBHBIM HANPAaBJICHUEM COBEPIICHCTBOBAHUS OPTaHHW3AI[MOHHO-TIPABOBOTO MEXaHWU3Ma 3alllUThI
WH(OPMAITMOHHOTO TIPaiiBeCH B paMKaX OOIIeH CTpaTerny eBPOMHTErPAIliH U MIPUBEACHUS HAIMOHAIBEHOTO
3aKOHO/IaTeIbCTBA B COOTBETCTBUE co cTannapramu EC.
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«IIpaBo Ha 3a0BeHHNE» KAaK 3JIeMeHT HH(POPMAIIHOHHOIO NPaiiBecH

Ceperun Butanuii AnexkcanapoBuy, e-mail: Seryogin-VA@rambler.ru
XapbKOBCKHN HallMOHANBHBIN yHUBepcuTeT uMeHu B.H. Kapasuna, Ykpanna

AnHoTanus: B maHHO# cTaThe MPEANPHUHSITA MOMBITKA PACKPBITH CTOJIb PACIILIBYATOC ITOHATHE, KaK «IIPaBO
Ha 3a0BeHHME». B mocnenHue roibl BOKPYT HETo OBLIO MHOTO mTyma, 0ocoOeHHO B EBpore, T/ie 3TOT TepMUH
NIHPOKO OOCYXKIaNCsi B CPEICTBAX MAacCOBOW WH(OPMAIMH, CyJaX W OpraHax, OCYIIECTBIISIONINX
PETYISATOPHYIO NIesATeIbHOCTh. OOOCHOBBIBACTCS, UTO «IIPaBO Ha 3a0BEHUE»MMEET TO3UTHUBHEIN IMOTCHIIHA,
HO HYXJaeTcsa B 0Ooyiee YETKOM OIPENEICHUH BO M30CKaHUE KAKWUX-THOO HETaTUBHBIX TIOCIEICTBUM.
HaxoxjieHue ompeneNeHHbIX JAaHHBIX B OTKPBITOM JIOCTYIIE MPEJOCTABISET 3HAYUTENHHBIE COIUABHBIE
BBITOJIBI, HO B TO K€ BPEMs HECET U CYIIECTBEHHbIC PUCKHU U CyOBEKTa JIAHHBIX, €CJIM MepCOHAILHBIC
JAHHBIC HWCIIOJIB3YIOTCS BHE KOHTEKCTa WM CIOCOO0AMH, KOTOpPBIC BPEAHBI JUIS PEIyTallMd CyOBEKTa.
Crenenb Bpena ocoOEHHO BellMKa, Korja 0e3 coriiacusi cyObeKTa pacKpbhIBacTCsl YacTHas uHGopmarms. B
OTBET HAa OTH BBI3OBBI, EBPONCHCKHE TOJUTUKU MPEIIOKWIN 3aKOHOATELCTBO, PU3HAIOIIEE «IIPaBO Ha
3a0BeHue». DTO mpaBo OyneT obecneuWBaTh TpaxkaaH B cTpaHax Empomeiickoro Coro3a NpaBOBBIM
MEXaHHM3MOM, TIO3BOJISIONIMM TpeOOBaTh YJAJICHUS CBOMX IEPCOHAIBHBIX JAaHHBIX W3 OHJIANWHOBBIX 0a3
naHHeIXx. OOOCHOBBIBaETCS MHEHHE, YTO YKpauWHa, CTPEMSCh K EBPONEWCKOW HHTETPAlUH, JIOJIKHBI
HCIIONTh30BaTh KOHIICTIIIHIO «IIpaBa Ha 3a0BeHUE» I obecrieueHus 3PQPEKTUBHON 3aIUTH IEPCOHATBHBIX
JTAaHHBIX.

KioueBble cjoBa: mpaBa uelnoBeka, INpaiiBecd, HH(OPMAIMOHHOE IMPalBECH, MEPCOHANBHBIC TaHHBIC,
MpaBO Ha YBAXKCHHWE YACTHOW IKHM3HM, TMpaBO Ha 3abBeHHe, CBOOOAA CIIOBAa, MPABOHAPYIICHHUE,
HMHTEJUIEKTYyabHast COOCTBEHHOCTb.
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Abstract: The purpose of the article is to present the regulatory-comparative analysis of actual practice of amendments
to the Constitution of the State. The analysis demonstrates procedures of taking into legal force a Law on amendments
of the Constitution and Laws on amendments of the Constitutions of foreign countries. The article presents the
characteristics of mentioned normative acts, research of the historical and modern conditions, the ways of its
implementation and its role and legal nature.
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The law of the Republic of Kazakhstan introduces amendments and additions to the Constitution of
the Republic of Kazakhstan and it is adopted in the manner prescribed by the article 62, paragraph 3 of the
RK Constitution. It occupies the top level in the hierarchy of acts after the Main state law. The act is
accepted only in the case of necessity, i.e. for the constitutionally acceptability of social relationships which
have undergone significant amendments. Such three acts have been adopted to the present moment in
Kazakhstan — Law of the Republic of Kazakhstan as of 07.10.1998, Law of the Republic of Kazakhstan as
0f 21.05.2007 and Law of the Republic of Kazakhstan as of 02 .02 2011.

Only the President of the Republic of Kazakhstan can propose amendments and additions to the
Constitution of Kazakhstan (art. 53, paragraph 1 of RK Constitution). According to the article 91 paragraph 1
of the Constitution of the Republic of Kazakhstan all amendments and additions to the Constitution may be
made by national referendum held by the decision of President and adopted by him “on his own initiative,
the proposal of Parliament or Government. The draft for amendments and additions to the Constitution is not
submitted to the national referendum if President decides to refer it to the Parliament. In this case
parliamentary decision is taken in the manner prescribed by the Constitution”. The project of possible
additions and amendments is not presented to a national referendum if President decides to refer the matter to
the Parliament consideration. In this regard the given draft can be adopted with the abidance of all
requirement established in articles 53, 62 and 91 of the Constitution of the Republic of Kazakhstan. Such a
strictly regulated procedure for the adoption of the law on amendments and additions to the Constitution and
the law of its nature defines its place in the hierarchy of normative legal acts just after the Constitution on the
basis of its legal force. This law, adopted by Parliament, becomes a source of higher legal force and the
norms adopted by it bear constitutional character.

According to the Constitution of the Republic of Kazakhstan the laws introducing amendments and
additions to the Constitution may be adopted in two ways: 1) in the Republican referendum (p. 1 art.91); 2)
at the joint session of Parliament Chambers by the majority of votes from total number of deputies of each of
them (point 3 art. 62).

It is required no less than two readings on issues associated with the amendments and additions to the
Constitution of the Republic of Kazakhstan in accordance with paragraph 6, art. 62

As it mentioned above, paragraph 1 of article 53 of the Constitution of the Republic of Kazakhstan
contains a provision according to which the Parliament at a joint session of its chambers makes amendments
and additions to the Constitution on the advice of the President of the Republic of Kazakhstan. This norm
establishes the power of Parliament associated with its primary function as a legislative body.

However, Parliament is not entitled to include the issues identified in paragraph 2 of article 91 of the
Constitution of the Republic of Kazakhstan in the frame of its competence: “unitarity and territorial integrity
of state, form of governing of the Republic cannot be changed”.

Within the years of Kazakhstani independence and in the frame of the Constitution of the Republic of
Kazakhstan it is vividly seen the improved principles of delimitation of powers between bodies of state
authorities, changed procedure for the formation of the Parliament of the Republic of Kazakhstan , specified
mechanism for holding elections and referendum and etc.

The first Law of the Republic of Kazakhstan under the Ne 284-1 “On amendments and additions to the
Constitution of the Republic of Kazakhstan” was adopted on October 7, 1998, which introduced 19
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amendments and additions to the Basic law of the Republic of Kazakhstan [1]. These amendments and
additions touch upon the constitutional basis of authorities, powers and term of powers of the President,
deputies of Parliament and the system of parliamentary elections. The following work has been done as:
powers of Parliament on the control over the Government of the Republic of Kazakhstan were expanded;
acceptance of amendments and additions to the Constitution; legality of election of akim of regions and cities
of the country by the population; established jury trial; introduction of mixed, majority and proportional
electoral system to Majilis which term of powers increased up to 5 years, and number of deputies up to 77
etc. On May 21, 2007 the second Law of the Republic of Kazakhstan “On Amendments and Additions to
the Constitution of the Republic of Kazakhstan” was adopted [2]. Amendments to the Constitution of the
Republic of Kazakhstan introduced new elements in the state and social system of Kazakhstan. It concerns
the powers of Parliament in common and each of its Chambers - the Senate and the Majilis, the Government,
local executive bodies, local legislative bodies and determination of place and role of public institutions,
their interconnection with governmental bodies. The Assembly of the peoples of Kazakhstan has gained a
constitutional status and became the constitutional body with a quota of representatives in Majilis of the RK
Parliament. Kazakhstan, in fact, went to the form of governing and substantially changing presidential —
parliamentary electoral system in the supreme representative body. Constitutional reform of 2007 was a
logical consequence of the economic and socio-political processes which were taking place during this
period in the country.

The third Law of the Republic of Kazakhstan as of February 02, 2011 No. 403-IV “On amendments
and additions to the Constitution of the Republic of Kazakhstan” made amendments only in the article 41:
“Extraordinary presidential elections shall be appointed by the decision of President of the Republic and are
held in the manner and terms established by the Constitutional law” [3].

Thus, amendments and additions to the Constitution of the Republic of Kazakhstan dated from 1995 to
the present have become significant, they opened the new page of modernization of political system, state
governing, and civil society. The procedure for amending to the Main state law is one of the elements of
constitutionalism. But in fact, if the Constitution can be changed as simple statute can, nothing will ensure its
special place in the legal system [4, page 47].

Many constitutions of foreign countries contain a regulation of procedure of amendments and
additions of the Main state law which depends on nature of the constitution — whether it is “flexible” or
“hard”. “Flexible” constitutions (Great Britain, New Zealand and etc.) are changed as ordinary laws, but
other components of the constitutional legislation (norms of judicial precedents, constitutional interpretation
practices, legal doctrine) are changed by the new precedents, customs or doctrines formulated by scientists-
constitutionalists. Precedents and customs can be changed slowly and rarely. Constitutional customs are
developing over decades and even centuries (for example, on the non-use of veto of monarch in the UK).
The way of changing of the “hard” constitutions are much more complicated and among them is the group
“less hard” (for example, the Spanish Constitution of 1978, Constitution of Kazakhstan of 1995 and
Constitution of Pakistan of 1973) and “very hard” (for example, the U.S. Constitution of 1787 and of Russia
of 1993).

This classification relies mainly on the content of the norms of the constitutions, establishing the
procedure of their changing. Amendments can also be made to “hard” constitutions. The USA Supreme
Court always makes main commentaries of the US Constitution, RF Constitutional court in the Russian
Constitution, as well as by other means. Amendments to the constitution without changing of its text
received the name “transformation of the Constitution" in the Russian jurisprudence [5, p. 30-39].

German scientists P. Laband and G. Yellinek (XIX) under the amendments of the Constitution
understood “amendments, made in the text of the Constitution by the deliberate strong-willed act”, and under

its transformation — “amendments, which remain the text formally unchanged and are caused by
circumstances, which are not accompanied by intention to make amendments or creation of such intention”
[6; 7].

Transformation or development of Constitution without amendments and additions were also
recognized by English and French researchers of the XIX century [8;9]. The Russian scientist F.V.
Taranovsky noted: “These two orders undoubtedly are functioning in all states. Relationships between these
two orders establish differences regarding to the specificity of political life of this or that country” [10, page
502-503].

Among modern researchers A.A. Belkin negatively estimated the problem of  Constitution
transformation, though he also emphasized the relevance of distinction of the terms “amendments” and
“transformation” of the Constitution in the respect of its legal protection [11, page 42,48].

The practical importance of changes in Constitution is emphasized with many foreign lawyers [12; 13;
14]. Transforming elements of the Constitution without changing of its text took place within the whole
historical period of the constitutional development of the Soviet Union. In 1923 M. A. Reisner noted that the
changing of the RSFSR Constitution as of 1918 were concentrated entirely “in the hands of the highest
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Soviet powers, i.e. of the All-Russian Supreme Soviet”, and gradually the Constitutional amendments
became the prerogative of the All Union Central Executive Committee [15, page 403-404]. This
transformation was carried out in “soft” or in “hard” forms. In the first case statutes or decrees actually
resolved the issues of constitutional value and changes of the Constitution were carried out only in future.

A.V. Mitskevich paid attention to the fact that “the activity of the Constitution was changed before the
USSR Supreme Soviet adopted the law on amendments to the text. This practice cannot be considered right
either from a legal point of view, or in fact. It doesn't enhance the stability of the Constitution; it creates a
possibility of the actual permission of the constitutional issues before the procedure of adoption of the
relevant decision” [16, page 198].

Within the Soviet period, at the beginning the Constitutions were accepted and then amendments to
them were made. A “soft” form of amendments of the Constitution, as a rule, later entailed the introduction
of amendments and additions to the constitutional text. When “hard” form of amendments is performed, acts
and practices directly develop, and add constitutional norms. Constitutional practice in the early years of the
USSR stipulated the need for the Main state law of the fact of being beyond the objects of reference that
were defined in the Soviet Federal state in the article 1 of the Constitution of the USSR as of 1924. There
was a practice of amending the Constitution through laws that are taken in a specific order. Article 174 of the
USSR Constitution as of 1977 established that amendments to the Constitution are made by the decision of
the Supreme Soviet of the USSR adopted by a majority of not less than two-thirds of votes from total number
of deputies of each of its chambers. Before the 1990s, adoption of constitutional nature decisions in the
USSR without the modernization of the Constitution was caused by its formal and declarative nature, and
therefore by ignoring it, and the fact that the highest representative power served as backdrop for “stamping”
the decisions of the Central Committee of the CPSU in the Soviet period— the real centre of state power. In
the early 1990s there was political forces confrontation, transition to a new constitutional order began and
clearly revealed the separation of constitutional norms from socio-economic and political realities of the
country. Ordinary laws began to be adopted on the topical constitutional issues, without prior amendment of
the Constitution. This practice took place in 1990-1993, in the period of USSR collapse and the formation of
post-Soviet newly independent States.

“Hard” constitutions do not revise norms which guarantee the essential principles concerning the basis
of social and political order, legal status of a man and a citizen, and in some cases — the procedure for
amending the Constitution. The edges of these prohibitions are different. Sometimes they are limited by one
provision, which is not the subject to change (for example, on a Republican form of governing in France),
sometimes by two (of a Republican form of governing and of a multiparty system in Mauritania), sometimes
by five (in Brazil) and by a large number of provisions (for example, Greece, Namibia, Portugal, Romania).
Constitution of the Russian Federation (1993) prohibits any change in its three chapters (“Basis of the
Constitutional order”, “Rights of a man and a citizen”, “Constitution amendments”).

Analysis of the content of such prohibitions is multiple-valued. Substantive prohibitions (for example,
on the form of governing in Italy or a Federal structure in Brazil) are clear even without reference to specific
articles of the constitutions of these countries, as the theme is about the fundamental issues of their national
statechood. Bans of a formal nature regarding the modification of many articles or even chapters and sections
can reflect different comments. The intention of the Constitution creators can be understood , but the
wording of separate articles are not always indisputable, all these matters create difficulties both in the
enactment of laws in the development of the Constitution and in law enforcement practice.

Limitations in terms of amending the Constitution can be of a temporary character. Sometimes within
the adoption of the main state law, it is stipulated that no amendments can be made within a certain number
of years (e.g. five years in the constitutions of Greece 1975, Portugal 1976, and Brazil 1988). This
prohibition is connected with the fact that within the first years of Constitution activity there is a creation of
state structures, and other institutions stipulated by the Constitution. To interrupt this process by introducing
any amendment to the Constitution would be premature. However, even in this case it may sometimes be
necessary.

Actually it is essential to see the ban on introducing amendments during certain situations into the text
of a number of constitutions. For example, for the period of the emergency, military, exceptional situation
(Brazil, Spain, Romania, etc.) or in the connection with the violation of the territorial integrity of a state
(France, Guinea).

State significance of these prohibitions depends on the prevailing conditions. During a state
revolution, the Constitution cannot be only altered, but it can be stopped and even abolished according to the
coming into force acts. In Russia in September-December of 1993, the period of confrontation of Parliament
and President of the Russian Federation, brought the military confrontation, and effects of many provisions
of the USSR Constitution of 1977 were stopped (in fact its norms do not to have force almost in its
entirety).
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The immutability of the Constitution in the legal aspect depends on the order of amendments of the
norm on prohibitions of its alignment. Legal guarantee of the Constitutional stability is the immutability of
the article, which provides the procedure for amending the Constitution itself. Thus, article 135 of the
Constitution establishes that the provisions of Chapter 9, devoted to the revision procedure, may not be
changed under this Constitution; they may be revised only with the adoption of new Constitution of the
Russian Federation.

In practice, any changes of the Main state law can be done by the Parliament (in Germany), or the
Parliament at the obligatory consent of the legislative Assembly, a certain majority of subjects of Federation
(in Russia), or by people by referendum (in Denmark), or jointly by Parliament and a referendum, when the
latter approves (does not approve) amendments made by the Parliament.

Sometimes in one and the same country amendment to the Constitution may be done in several ways
(for example, in France it can be done separately: both by Parliament at a joint session of both Chambers,
and by voters via referendum). In individual countries the right to introduce amendments into the
Constitution or in its most important article is given to the above Parliamentary body (for example, in
Indonesia, Turkmenistan).

Not all subjects of the legislative initiative, have right to propose an amendment to the Constitution. In
Russia a separate deputy can introduce a bill, but the proposition of an amendment to the Constitution can be
done only by a group of Parliamentary deputies composed of 1/5 of the number of any Chamber. In Benin
and Mauritania, this group should include 1/3, in Philippines — 3/4of all Parliamentary deputies. Usually such
right is vested also on the head of state, Chambers of Parliament, Government. The same procedure exists in
Russia.

In some countries the draft of a law on the amendment to the Constitution may be made in the manner
of people’s legislative initiative (for example, in Switzerland it requires the signatures of 50 thousand voters,
in Austria — 100 thousand, in Lithuania 300 thousand, in Italy — 500 thousand). In the USA the initiator of
the amendment can be any Deputy and Senator (for the duration period of the Constitution of 1787 more
than 10 thousand proposals were done, and only 40 of which were adopted by the USA Parliament, and
States ratified 27; thus, in the entire history of this country, the Constitution has adopted only 27
amendments).

With a bi-cameral Parliament, the law on amendments and additions to the Constitution is usually
adopted separately by each Chamber with a qualified majority (e.g., 2/3, 3/5) — either completely, or with the
subsequent approval of this law at the referendum. In few countries it is accepted, as already indicated, by
over Parliamentary body, sometimes — at the joint session of Chambers of Parliament (for example, in
Kazakhstan, Brazil, Mexico). In Hungary and Poland — majority of 2/3 of votes from the total number of
deputies in the presence of at least of a half of members respectively from the state Assembly and
Parliament. In Slovakia — at least 3/5 of votes from total number of deputies of the National Council. In the
Czech Republic — 3/5 of the total votes of all deputies and 3/5 of the votes of the members present at the
meeting of the senators. In some countries by means of referendum (e.g. Denmark, Egypt, Philippines).

As you it is seen, the constitutions of some countries do not extend the list of subjects of legislative
initiative for revision of the Main state law, they do not stipulate any special procedures for amendment as
opposed to common-law procedures and do not define the limits of the possible revision, required for the
enactment of law number of votes of deputies of Parliament.

Amendment of the Constitution is possible not only by making separate amendments, but also through
the new edition of the text. The latter occurs in the case of dramatic amendments in the living conditions of
society (for example, Hungary in 1990, within the transition from the totalitarian regime to democracy). In
this case, in fact, amendments are done to the whole text of the Constitution.

Such changes of the Constitution have its pros and cons. On the one hand, this simplifies the
adaptation of Constitution to the new conditions, with the conservation of its stability. But on the other hand
it is a cardinal change fulfilled by Parliament, without national discussion and referendum, which would be
appropriate as it is essentially about a new Constitution.

Changing of constitutions is also fulfilled through the interpretation of its norms by the empowered
bodies (usually by the Constitutional control). It is known, for example, that many of the amendments of the
U.S. Constitution were not made by the legislators, but by the official interpretation of the U.S. Supreme
court. At the disposal of the Germany Constitutional Court there is a tool as “conforming interpretation”,
which means that the court leaves the norm in force, but gives it own interpretation to it. Of course, in this
case there is the probability of Constitution violation. Here, the question of “competition” of acts with
interpreted constitutional norms can arise, when the accumulated mass of such constitutional interpretation
reaches “critical” level, at which it will be already possible to speak about updating of the Constitution.
Thus, the interpretation of the Constitution should have defined frames, enshrined in the acting Constitution.
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Constitutional law on amendments to the Constitution, as a rule, is not the subject of veto of the head
of state and should be published. Only in some countries (Netherlands, Pakistan) right of veto is shared on
such laws, but it is almost never used.

Thus, the practice of making amendments and additions to the main state law is used in many states of
the world. Amendments and additions to the Constitution of a state, must serve for the elimination of legal
defects: to fill in the gaps, to eliminate contradictions, to restore the balance of rights and obligations of
subjects of law. Implement of the constitutional amendment must be done on the system-level, providing
links between modifiable and stored articles of the Main state law. It is necessary promptly and correctly
predict the legal consequences of amendments, their impact on the current legislation and also to anticipate
economic, socio-political and cultural implications of the done legal innovations.
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AnHoTanusi: B cTaThe MpOBOAUTCS CPABHUTENBHO - TIPABOBON AHAJIN3 NMPAKTHKH BHECEHMS U3MEHEHHUI U
nononaernii B OCHOBHOM 3aKOH TOCYIAapCTBa. JTO IMO3BOJSET ONPEAEIUTH OCOOEHHOCTH — MPOLELYPHI
NPUHATUS 3aKOHA, BHOCALIETO WM3MEHEHWs W jonojHeHus B Koncrurymuio PecnyGnuku Kasaxcran u
3aKOHOB, BHOCSINMX W3MEHEHHs W JonojHeHus B KoHcruryuunm 3apyOexHbIX crpad. Jlaercs
XapaKTEPUCTHKA YKA3aHHBIX AKTOB, M3Y4YAlOTCS HMCTOPMYECKHE M COBPEMEHHBIE YCIOBHS M CIOCOOBI X
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Improving Administrative Responsibility for Violation of the Road
Traffic Rules
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The National State Tax Service University of Ukraine, Ukraine
e-mail: kvavrushak@gmail.com

Abstract: For today administrative responsibility for violation of traffic rules is a very important issue, because each
driver has broken traffic rules at least once in his life, but not all be responsible for it. This situation needs to improve
the effectiveness of administrative responsibility, because this time available a significant number of negative factors
that hinder the development of these branch. There is an urgent need for a detailed study of the content of offenses in
traffic features of application of the administrative responsibility for committing them and, making proposals to
legislation to improve the effectiveness of administrative responsibility in the proposed area. We can improve the
condition of road safety by implementing a unified state policy that involves raising road culture of citizens, raising
better training of future drivers, improving responsibility, increasing wages to workers of traffic police etc. Constantly,
events are held on deepening of the judiciary in terms of strengthening the administrative pressure on citizens which
systematically violate traffic rules. Breach of traffic rules by drivers are increasingly accompanied by their aggressive
behavior towards other participants of traffic. The author notes that a comprehensive scientific research of
administrative responsibility for violating the law of the Road Traffic, its features of, and improved by making changes
and amendments to legal acts will positively affect the development of the transport system of Ukraine and further
strengthening road safety as a component of national security.

Keywords: administrative responsibility; violation of the law; road traffic rules; public security system; administrative
reform.

Ha croromHimHili 1eHb JOCHTh BAXKIWBHM € THTAHHS aIMiHICTPATHBHOI BIIMOBITAIHHOCTI 3a
MOPYIIEHHS TPaBWJI JOPOKHBOTO PYXY, a/Ke KOXKEH BOJIN X0Y pa3 y CBOEMY XKHUTTI MOPYIIyBaB IMpaBuiIa
JIOPOKHBOTO PYXY, aJie HE BC1 HECIIM 32 II€ BiAMOBIJAIEHICTb.

Cepen 3aco0iB, AKi 3acTOCOBYE nepkaBa il OOpOTHOM 3 TMOPYLICHHSAMH 3aKOHOJABCTBA IIPO
JTOpOKHIN  pyX, HaWBaXIMBINIE MiCIle TIOCimae aaMIHICTpaTHBHA  BIAMOBIMANBHICTE.  AHam3
MPaBO3aCTOCOBYOI MPAKTUKA CBIMUMTH, Imo mpoTsrom 2001-2011 pp. npauiBHukamu JlepxaBHOT
aBTOMOOUIBHOI iHcnekwii MBC Vkpainu (mani — JAl) Oyno ckmageHo moHan 53 MIJIH. aMiHICTPaTHBHHUX
MIPOTOKOJIB TIpo mopyteHHs Ilpasmn mopoxasoro pyxy[l, c¢. 250-260]. Bumoru cborofieHHs MOTPeOyIOTh
T IBHINEHHS e(DEKTUBHOCTI peajtizamii aAMiHICTPaTHBHOI BiAIMOBIIaILHOCTI, aJlKe 3a IIei Yac HasBHA 3HAYHA
KUTBKICTh HETaTHBHUX YHMHHUKIB, L0 TaJIbMYIOTh PO3BUTOK 3a3Hau€HOi raiysi, a came: IyOJIOBaHHS
MOBHOB&KEHb CyO’€KTIB aIMIHICTPaTUBHOI IOPUCAMKIIi; TPOTAIMHH B aIMiHICTPaTUBHO-IEIIKTHOMY
3aKOHOJIABCTBI; BIACYTHICTh KOHTPOJMIO 3 OOKy oprady, IO BHHIC IIOCTAaHOBY WIPO HaKJIAICHHS
aJIMIHICTPaTUBHOTO CTATHEHHS; HHU3bKa NpodeciiHa MiAroToBKa cy0’€KTiB MpaBO3acTOCYBaHHS, 30KpemMa
YHCJICHHI MOMWJIKM TpW KBajidikamii mpaBomopymeHb y cdepi JOPOKHBOTO PyXy; MOPYIICHHS MPaBHI
ohopMITCHHS MaTepiaiiB aAMiHICTPATHBHOI CIIPAaBH Ta CTPOKIB MPUTATHEHHS TPOMAISH 0 aAMiHICTPATHBHOI
BIMOBIAaIbHOCTI TOM[O. JIO0 TOro X, CTATHEHHS 3a BUMHCHHS aIMIHICTPAaTHBHUX IMPOCTYNKIB y cdepi
0e3neKkn AOPOXKHBOTO PyXy HE BUKOHYIOTH HAJEXKHOI NPEBEHTUBHOI, BUXOBHOI Ta KapajbHOI (PyHKIII,
OCKITBKH HE MAIOTh CUCTEMHOTO Ta SIKICHOTO XapaKTepy BILTUBY.

CaMe TOMy BHHMKJIA HarajabHa MoTpeda B JCTaJIbHOMY IOCIIIKEHHI 3MICTy MPOCTYINKIB y cdepi
JIOPOKHBOTO PYXY, OCOOIUBOCTEH 3aCTOCYBaHHS 3aXO/[iB aIMiHICTPATHBHOI BiJIIOBIIATBHOCTI 3a iX CKOEHHS
Ta, BINOBIJHO 10 LBOI'O, — BHECEHHS MPOMO3UIIH 100 3MiH 1 JOMOBHEHBb O 3aKOHOAABCTBA 3 METOIO
IMiIBHINECHHS ¢(DEKTUBHOCTI peaizallii aqMiHiCTpaTUBHOI BiMOBITAIBHOCTI Y PO3TIIAIYBaHIN cdepi.

3BepTaounch 10 IDKEped, SKi aHali3ylOTh CTaH CHhOTOMHIIIHBOI CHUTyawii B KpaiHi CTOCOBHO
MOPYLICHHS IPaBUII IOPOKHBOTO PyXy, a came ao Hosiaku «I[Ipo cran aBapiiiHOCTI i mpoBeneHoi poOoTH,
ocoboBuM ckmamoM Bimmimy JAI 3 obcmyroByBamus wicta KpuBmit Pir I'YMBC Vkpaiam B
JIHITIpOTIe TPOBCHKIM 00J1acTi Ta 3aX0/IH 3 MIOKPAIIECHHS OpraHi3aiii JOPOKHBOTO PYXy Ha BYJIHMYHO-IIUIIXOBIH
Mepexi ctanoM Ha 29 BepecHs 2015 poky» MOXKHa BUHECTH, LIO:

- cranoM Ha 29 Bepecust 2015 poky, Ha Teputopii M. KpuBoro Pory ckoero 315 1oposkHBO—TpaHCIIOPTHI
npuronu (-80/-20,25%) y sxux 3aruHy’no 24 ociba (-7/-22,58%) ta 431 - orpumanu tpaBmu (-104/-
26,33%) (2014 pik BiamosigHo: 395 — 31 —535);
- 3 mouatky 2015 poky Ha TepuTopii oOciyroByBanHs 3apeectpoBaHo 5 JITII 3 TsokkMMU HaCHTiTKaMU
(Oinbire 4-x mocTpaxkaaaux ado Oinbine 3-x 3arubaux) 1 ocoda 3aruHysa Ta 35 0cid OTpUMaiu TPaBMH.
2014 pik (7-0-54);
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- aHaji3 aBapidiHOCTI Ha TepuUTOpii OOCIYyrOBYBaHHS TIOKa3zye, IO HaiOuLTpma Kiabkicts JTII

BiOyBa€THCS 3 BUHU BOJIIB aBTOTPAaHCIIOPTHHX 3ac00iB[2, c. 1-3].

3 MeToro cTabimizarii piBHA aBapiitHocTi it 3ano6iragas JATII i3 TsHKkuME HACTIAKAMU HA TSPUTOPIT
00CITyTOBYBaHHsSI Ta BWUKOHaHHA BHUMOT lIpesmmentra Ykpainu, Ypsamy Ykpaiam Ta kepiBaumra MBC
Vkpainu, mozao 3abesnedens 6e3mekn Ha Joporax aep:kas, B 2015 pori nmpoBoaATHCSI HACTYTHI 3aX0IH:

- MOCTIHHO MPOBOJMTHCS aHaJi3 aBapiiHOCTI HA TEPUTOPii 0OCIyroByBaHHA (MO BHIAX, i3 MPUYHH, IO
BYJIUILSIX, 10 JTHSIX THXHS, 32 9aCOM JI00M);

- 3a pe3yiabTaTaMH aHajli3y aBapidHOCTI Ha TEpUTOpPii OOCIYyroByBaHHS TOTYETHCS IOBigKa-aHAi3 i
IIOKBapTaTy HANpaBISIETECS OPraHaM MICIEBOTO CaMOBPSIIYyBaHHS JUIS YpaxyBaHHS Iij Yac IUTaHyBaHHS
3aXO0iB IO YOE3IIeUEHHIO JOPOKHBOTO PYXY;

- cimyx0a HapsaiB JIIC opranizoBana y miciax koutentpartii I TII;

- Ha MiACTaBl aHalli3y aBapifHOCTI CHCTEMAaTW4HO, IPOBOAATHCS BiANMPALLOBYBAaHHSI TEPHUTOPIil
0o0cIyroByBaHHS, CIpSAMOBaHI Ha BHUSBIEHHA mnopymeHs [IJ[P, mo Ge3mocepenHbo CTarOTh MPUYMHAMH
ATIL.

[IpoBomuThCs TEepeBipka BOAIIB, IO 3BEPTAIOTHCA MO OyAb-ikuX nuTaHHIX B Biamin JAIl mo Oasi
AIIIC AMiH. mpaKTHKa 3 METOI0 BHSBICHHA 0Ci0 M030aBJIEHHX MpaBa Ha KEPyBaHHA T.3. T4 BUIIYYEHHIO Y
HUX BOJINCHKUX IOCBIIYEHb, a TAKOXX OCIO, sKi CBO€YaCHO He cruiaTHiu Iitpadu 3a mopyiueHHs I[T/IP.
[TocTifiHO TIPOBOIATHCA 3aXOMW IIOAO TOTJIUONCHHS 3 CYIOBOIO TIIKOIO BIaAM Y IUIAHI TIOCHIICHHS
aJIMiHICTPaTHBHOTO THCKY Ha TPOMAJISH, 1[0 CHCTEMAaTHYHO Ta Tpyoo nopymrytots [1/IP[2, c. 4].

Ha mincraBi BuIIe3a3HAYCHOTO aHAIZY JDKEpeNa, MOIIFHUM Oyae 3BEpHYTHCS 0 PETYIIIOBAHHS Ta
BIMOBIIaTLHOCTI 3a TopyIIeHHs [IpaBmi1 JOPOKHBOTO PyXy. AJDKE TakKi MPUTOIN Ha JOPOTax € OTHUMH 3
HailHeOe3MeYHIIMX NOPYILEHb, SKi MaloTh OyTH KapaHUMH.

14 munas 2015 BepxoBna Pana VYkpainm yxBamumna 3akoH "IIpo BHeceHHs 3MiH 10 [JEeSKUX
3aKOHO/ABUYHX aKTiB YKpaiHU 100 BAOCKOHAJICHHS PEryIFOBaHHS BiTHOCHUH y cepi 3a0e3neucHHs Oe3neku
JOPOXKHBOTO pyXy", SKWH HAOpaB YHMHHOCTI B JCHb WOTrO OMYyOJIiKyBaHHS. 3aKOHOM 301UIBIICHO 4Yac
aJIMiHICTPaTUBHOTO 3aTpUMaHHA 0c00H 3 3-X 110 24-X TOIMH, BHECEHO 3MiHU B MOPSIOK CTATHEHHS WTpadis,
BBEICHO cucTeMy "mTpadHux 6amiB", 3riAHO 3 AKOI0, MTpaGHUMH OamaMu € CTATHEHHS, [0 HAKJIAIA€ThCS
Ha IpOMaJsH 3a IpaBonopyiieHHS y cdepi 3abe3nedeHHs Oe3MeKd TOPOKHBOTO PyXy, 3adikcoBaHi B
aBTOMAaTHUYHOMY DEXHMi, ycTaHOBJeHI Komekcom VYkpaiHH Npo aaMiHICTpaTUBHI NpaBOMOPYLICHHS.
3aKOHOM TaKOX BCTAHOBJICHO, IO YIOBHOBAKCHI MPAIIBHUKH MTiApo3aiaiB HamioHamsHOT MOl MOXKYTh
CTATYBATH MTpad Ha MICIIi BYMHEHHS aJAMIHICTPAaTHBHOTO IPABOMOPYIICHHS HE3AJIEKHO BIl PO3MIpY
BUKJIIOYHO 32 JOTIOMOT0I0 0€3TrOTiBKOBHX IUIATIXHUX MPUCTPOiB[3].

[oninmuTtu cran Oe3nexku JOPOKHBOTO PYXy, Ha MiM MOTJSAA, MOXHA LUIAXOM peamizauii €IuHOl
Jep>kaBHOI MMOMITHKY, IO TIepeadadac Taki HAUTOJIOBHIII aCTIEKTH:

- (hopMyBaHHS TPOMAJCHKOI AYMKH CTOCOBHO IOPOXHBOI aBapiHOCTI, MiJBUILEHHS JOPOKHBOI

KyJIbTYPH I'POMAJISH;

- CTBOPCHHS CHICTEMH JICPXKaBHUX CTaHAAPTIB y cepi 3abe3nedcHHs O0e3NeKu TOPOKHBOTO PYXY 3

ypaxyBaHHSM MiXKHAPOJHHUX BUMOT 1 yTOI;

- 3HaYHE MIiJBUIICHHS PiBHS BUMOT JI0 OpraHi3alliii, 1o 3A1iCHIOI0Th MiAroTOBKY MalOyTHIX BOMIIB

aBTOMOO1LJIS;

- YIOCKOHAJIEHHS CHCTEMH HaJlaHHS TPOMaJTHaM IMpaBa Ha KEPyBaHHS TPAHCIIOPTHUMH 3aC00aMH;

- IIPUBEACHHS 3aXOJiB aIMiHICTPaTUBHOI i KpUMiHAJIBHOI BiINOBIJATBHOCTI 32 MOPYIIEHHS MPaBHII

JIOPO’KHBOTO PYXY Y BIIMOBIIHICTh A0 CYCHIIBHOI HEOS3MEKHU IIUX MOPYIICHB;

- MABUIIICHHS 3apo0iTHOT m1atu podiTHukam JIAL

OCHOBHUM HOPMAaTHBHHUM aKTOM, IO Iependadae aaMiHICTPAaTHBHY BIOMOBIJAIBHICTH 3a
MPaBONOpYILEHHs y chepi TOpoKHBOTO pyXy, € Komeke Ykpainu npo agMiHICTpaTHBHI IPaBOMOPYILIEHHS, Y
SIKOMY 3aKpITJICHO MEePETiK MPOCTYTKIB Y IMiK raixy3i, aiMiHICTPaTUBHUX CTATHEHB, 110 3aCTOCOBYIOTHCS 32 iX
BUYMHEHHS, TIOCAZOBUX OCi0, YITOBHOBOXXEHUX HAKIAIATH Il CTATHEHHS, a TaKOX JETabHO yPETyJIbOBaHO
e Bua npoBapkeHHs. Crij 3a3Ha4yMTH, O[O0 BignoBimHO 10 1. 22 cr. 92 Kouctutymii Ykpainu
aJIMiHICTpaTHBHA BiAMOBIIANBHICTH B HAII YaC MOXE PErYJIIOBATUCS BUKIIOUHO 3akoHaMu[4, c. 32-33].

Cramom nHa 01.01.2014 BcTaHOBIEHI aAMIHICTPATHBHI CTATHCHHS TNepemOadeHi 3a IMOPYIICHHS
[IpaBun popoxkuboro pyxy. Koxxna Crarrs KYnAIl Bu3Havae Bua aAMiHICTpaTHBHUX NOPYIICHb Ta PO3MIp
mrpady abo iHmi cTarHeHHA[S].

Curyallis CbOTOJIEHHSI BUKJIMKAE TPUBOTY B HACEJICHHS 1 MOTpeOy€e BXXKHUTTS HAUPINTYUINIUX 3aXOIiB
JUIA JTIKBifaIii MpUYWH TpaBMaTu3My Ha goporax. Jlo Ttoro x mopymenHs lIpaBui MOpOXXHBOTO PyXy
BOJISIMM TPAHCIOPTHUX 3aco0iB JeAajii dYacTille CYMpPOBOKYETHCS iXHBOIO arpeCHBHOIO IMOBEAIHKOIO
CTOCOBHO 1HIIMX YYACHHKIB IOPOKHBOTO PYXY.
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TakuM dYWMHOM, KOMIUIEKCHE HAyKOBE JOCHIDKCHHS aJMIHICTPaTHBHOI BiMMOBITATHHOCTI 3a
MOPYIIEHHS 3aKOHOJABCTBA IMPO JOPOXKHIN pyX, 1 0COOMMBOCTEH, a TaKOX YIOCKOHAJICHHS IUISIXOM
BHECEHHS 3MiH 1 JOTIOBHEHB 710 MTPABOBUX AKTiB IMO3UTHUBHO BIUIMHE Ha PO3BUTOK TPAHCIOPTHO-AOPOKHBOTO
KOMIUTEKCY YKpaiH! Ta CIPUATAME YKPIIUICHHIO O€3MeKH JOPOKHBOTO PYXY SK CKJIQJ0BOI HAIllOHAJIBHOI
Oe3mnexwu.
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CoBeplieHCTBOBAHHE A/IMUHUCTPATHBHOI OTBETCTBEHHOCTH 32 HApyLlIEHUE
NMPaBHJI JOPOKHOTO JIBUKEHUS

Baspymak Exarepuna CepreeBua, e-mail: kvavrushak@gmail.com
HannonanpHBINM YHUBEPCUTET TOCYIAPCTBEHHOM HAJIOTOBOM CITYKOBI YKpauHbl, YKpanHa

AHHOTAI[ASI: HA CETOAHSIIHUN JICHh JOCTATOYHO BAXKHBIM SIBIISICTCS BONPOC aJIMHHHUCTPATUBHOMN
OTBETCTBEHHOCTH 3a HapylIeHWE TPaBUI JOPOXKHOTO [BIKEHUS, IOCKOJNBKY MPAKTHUYECKH KaKIbIid
BOAMTEIHh XOTh pa3 B CBOEH JXKU3HM HaApyIIaj MpaBHJa JOPOXKHOTO JABIDKEHHS, HO HE BO BCEX CIydasx
BHHOBHBIC TIPUBJICKAJIVCH 32 3TO K OTBETCTBEHHOCTH. B cTaThe BRICKA3BIBACTCS MHEHHUE, UTO TaKas CUTYaIUs
BBI3BIBACT TPEBOTY y HACENEHUS U TpeOyeT MPUHATHS PEIIUTENbHBIX Mep M JMKBUAANNN TPUIHH
TpaBMaTH3Ma Ha Joporax. bojee TOro, akTyadbHOCTh 3TOTO BOIPOCAa YCHIIMBAETCS C YYE€TOM TOTO
00CTOATEIBCTBA, YTO HapyleHue [IpaBui TOPOKHOTO IBUKEHHS BOJUTEISIMU TPAHCIIOPTHBIX CPEIICTB BCE
Yaie CONPOBOKIACTCS MX arpECCHUBHBIM IMOBEJACHUEM IO OTHOIIEHUIO K JAPYTUM yYaCTHHKAM JOPOXKHOTO
IBIOKEHHA. ABTOp OOOCHOBBIBA€T TE3UC O TOM, 4UYTO KOMIUIEKCHOE HAay4dHOE HCCIEJOBaHNE
aJIMMHUACTPATUBHON OTBETCTBEHHOCTH 3a HApyIICHUE 3aKOHOMAATENbCTBA O JIOPOKHOM JBW)KCHUU, €€
0COOCHHOCTEI, a TAK)KE COBEPIICHCTBOBAHME 3aKOHO/IATENILCTBA ITyTEM BHECCHUSI U3MCHEHUH U JIOTIOTHCHUH
B HEKOTOpBIE HOPMATHBHO-IIPABOBBIE aKTHI MOJIOKHUTEIHHO MOBJIHIET Ha Pa3BUTHE TPAHCIIOPTHO-JOPOIKHOTO
KOMILIeKCa YKpauHbl U OyZeT crocoOCTBOBATh YKPEIUICHHUIO OE30MacHOCTH JOPOKHOTO JIBUKCHHUS Kak
COCTaBJISIONICH HAITMOHAIBHON 0€30MaCHOCTH.

KiroueBble c0Ba: agMUHUCTpaTHBHAs OTBETCTBEHHOCTb; HAapyIIEHHE 3aKOHA; IpaBWwiIa JOPOXKHOIO
IOBIDKEHHS, CHCTeMa  OOLIeCTBEHHOH  Oe3omacHOCTH;  0O€30MacHOCTb  JOPOKHOTO  ABHIKCHHS;
aJIMUHHUCTpaTUBHas pedopma.
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3riqHo i3 3aradbHUM KOJIEKCOM TpaBWi IS aJlBOKATiB KpaiH €BPOIEHCHKOTO CITIBTOBAPHCTBA,
aBOKATH € XPaHUTEISIMH KOHQiAeHIiHHOT iH(OpMaIlii, ToMy 30epeKEHHS aIBOKATCHKOI TAEMHUII €
HEOOXiTHOIO TIEPEIyMOBOIO JIOBIpH J0 aJBOKaTa 3 OOKY KilieHTa. AJBOKaT 3000B's3aHuil 03 0OMEKCHHS B
yaci 30epiratu B TAEMHUII BiZJOMOCTI, OJIep>KaHi HUM BiJl KJIIEHTA B TIPOIIECi HAJAHHS IOPUIUYHOIL JOITOMOTH,
BUMAaraTH IOTPUMaHHS KOH(DIICHLIAHOCTI BiX CBOIX MOMIYHHUKIB 1 Bif OyIb-SKHX TPETiX 0ci0, siki OepyTh
y9acTh CIUTBHO 3 aIBOKATOM B HaJaHHI IOPUANIHOI HormomMord. Kojeke moBeAiHKHA €BPOTICHCHKUX aIBOKATIB
CCBE xapakrepusye 3aXHCHHUKa, K «HAHOLIBII TOBIpEHOTO pagHKKa Ta MpeiacTaBHUKA KitieHTay (IIpuHumn
6), IKUH «Mae 3aBXKaU ATy B Hioro inTepecax» (Crarts 2.7)[1].

XapTis OCHOBOIIOJIOKHUX TPUHIIUINB MiSUTBHOCTI €BPOICHCHKUX aIBOKATIB HATOJIONIyE Ha
MTOABIHHOMY XapaKTepi MPHUHIIMITY aIBOKATCHKOI TAEMHHUIN — JOTPUMAaHHS KOH(DIICHIIIHOCTI € HE JIHIIe
MpaBoOM Ta 00OB’S3KOM aJ[BOKaTa, II¢ BOJHOYAC OCHOBHE MPABO KIIi€HTA SIK JIIOJUHU. TaKy MO3UIIiI0 3aiiHIB
Epporneticeknit Cynm 3 mpaB moauan (mami — €CIUI) y cmpaBi “KomecHiuenko mpotu Pociiichkoi
Oeneparii’[2].

AJTBOKAaTChKa TAEMHHIL € CHenu(iYHOK O03HAKOI, BIMITHOIO OCOOIMBICTIO aJBOKATCHKOI
nismeHOCTI. e Te, 6e3 uoro anBokarchka AisiIbHICTE TPAaHCHOPMYETHCA B CYTO KOHCYJIbTALIHY, T4 CyTTEBA
03HaKa, 06e3 AKoi 1 caMe SBHIIE BTpadae CBOIO CYTh, CBOIO 3MICTOBHY CTOPOHY. BiIMiHHICTH agBOKaTa Bil
IHIIMX OcCi0, [0 HaNalTh IPABOBY JOMOMOTY, IOJIATAE Y TapaHTOBAaHIM 3aKOHOM HE3aJIC)KHOCTI Ta
KOPIIOPATHUBHOI MiIKOHTPOJIbHOCTI. CaMe agBOKaT HAJUICHUH MTPaBOM Ha aJBOKATCHKY TAEMHHIIIO, & TAKOXK
Hece 000B'I30K 11 30epeKeHHs Ta BiAMOBIMATBHICTD 32 ii HeMpaBoMipHE po3rosomieHHss. OXOpoHa IMYHITETY
TOBIPUTENI BiIOYBAa€ThCS HE TUIBKH B TPHBAaTHOMY, aje ¥ y IyONYHOMY iHTepeci, M0 IOB'SA3aHO i3
3aXUCTOM BiJJHOCHH JIOBIpH B CYCIIIJILCTBI, 3 OOOB'S3KaMU JIepKaBU IMIOAO JOTPUMAHHS Ta 3aXUCTY IpaB
JMIOMUHY, 13 3a0e3MeUeHHSIM CIPaBeIJIMBOCTI TPABOCYIMS, & TaKOX 3 HEMOPYIIHICTIO aBTOPUTETY
anmBOKaTypu.[3]

VY pexomenpanisx Komirery minictpiB Pagu €Bponu Bix 25 sxoBtHs 2000 p. Ilpo c60600y 30iticnennsn
npocheciiinux adgoxamcbKkux 0008'a3Kki¢ 3a3HAYCHO, N0 CIIiJ] BIABaTUCSA JO BCiX HEOOXIMHUX iif,
CHPSMOBAaHUX Ha HaJie)KHE 3a0e3reucHHS KOH(IACHIIMHOTO XapakTepy B3a€MUH MIXK aJBOKATOM 1 HOro
KITieHTOM (1. 6 mpuHOUITY l), amBOKaTH MarOTh JAOTPUMYBATHCS MPOoQeciiiHOl TAEMHWII BIATOBIAHO IO
HaIlOHAJIFHOTO 3aKOHOAABCTBAa, BHYTPIIIHIX HOPMATUBHUX akTiB 1 mpodeciiHuX craHmapTiB. bynp-ske
HEJAOTPUMAHHS MPHUHIHKITY HPOQeciiiHOi TaeMHMIN O€3 BIAMOBIAHOI 3roAM KIi€HTAa Mae OyTH HaJIC)KHO
rokapane (1. 2 npunanmy L).

OpHak y IIbOMY MiXHApOJHOMY JOKYMEHTI MiCTUTBHCS BUKIIIOUCHHS: “Byib-siKi BUHSATKU 3 I[LOTO
MPUHIIAITY MOXYTh JTO3BOJISATUCH JIUIIC y BiJIMOBIHOCTI i3 3acajlaMy BEpXOBEHCTBA mpaBa”. TakuM 4HHOM,
3apaayd HaWOIIBIN BUCOKWX JIOACHKHAX IIIHHOCTEH, KOTpi ¥ CKIIamaloTh MPUHIAI BEPXOBEHCTBA IIpaBa,
JIOITYCKAEThCSI TIEBHE BiJICTYIJICHHS BiJl BIKOBHX TPAaJUIli 100 aOCOIIOTHOCTI MPHHIUITY aJBOKATCHKOL
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TaeMmHuIi. [IWTaHHS 1€ TOCTPO IUCKYCiliHE, 30KpeMa, B KpaiHax €Bpomu. BHCIOBIIOIOTHCS BKpal
MPOTHUJICKHI TyMKH MIOJIO MEPEriisiAy 3MICTy alBOKAaTChKO1 TAEMHHUII 1 MOKIMBOCTI PO3KPUTTA.[4]

Bueni BHUCIOBIIOIOTE pi3HI AYMKH 3 IThOTO TpuBoay. Tak, B. BypoOin [5] 3aiimae kaTeropuvHy
TTO3UIIII0. 32 WOTO AYMKOIO, HISKMX KOMIIPOMICIB y CIIpaBi NMOBIpH, Ha SIKOMY IPYHTYETHCS BCS CYTHICTh
3axucTy, OyTn He Moke. Hacmiaku i mopymieHHs Ui cycmijibcTBa OyayTh Habarato OubII 3ryOHUMH, HIX
Mi(ivHI IUIIOCH BiA OTpUMaHHS B KOHKPETHOMY OKpeMoMy Bumaaky Takoi ingopmanii. [JI. Iletpyxin
BBXA€ TOMMYCTUMHUM PO3TOJIONICHHS aIBOKATChKOI TAEMHUIL Y BUMAJKY, SKIIO MiA3aXHUCHAN TIOB1IOMHB IIPO
«MOXITUBUN HeOE3IMEUHM 3JI04MH, SIKH MOXKHA ToniepenuTi».[6,¢.7] 3a nymkoro agsokara C.JI. Apis, sKiio
a/IBOKaT OTPUMAB BiJJOMOCTI MPO MOXIMBUH TSHKKHHA 3J7104MH 1 HE TIONEPEANB PO HBOTO, TO 1€ BCTYMAE Y
CYNEepeUHICTh 3 WOTO TO3MINEI0 sSK TpoMmansuuHa. [7,c.5] 3a crBepmkenuasMm M.IO. Bopmescrkoro,
po3roJioNnIeH s iHpopMaIii, HeoOXigHe I 3anmo0iraHHs 3JI0YNHOBI, Oy/le 3aKOHHHM, SKIIO V 3aXHUCHUKA €
JOCTaTHI MiJICTaBH BBaKaTH, IO iCHYE pealibHAa MOXJIMBICTH CKOEHHS 3JI0YMHY 1 MOTO MOmepemKeHHs
IUIIXOM PO3TOJIONIEHHS 1H(OpMaIlii, € €TMHUM MOKIUBUAM 3axozoM [8]. B. M. TpodumeHko BBaxae, 1110
JlaHe THTaHHSA TOTpeOye 3aKOHOAABYOTO BHUPIMIEHHS NDIIXOM HAJaHHS MOXJIIMBOCTI aJBOKATy IIpaBa
PO3TOJIOCUTH aJIBOKATChKY TAEMHUIIO ISl 3aMI00IraHHs TSHKKOTo abo 0co0IMBO TSHKKOTO 37104MHY([9,¢.295].
10.C. Tlununenko y cBOeMy MOHOTrpaiqHOMY JOCIiIKEHHI, HPUCBSIYEHOMY aJBOKATCHKOI Ta€MHHIIL,
JIOBOJIUTD, IO aJBOKATy Ma€ OyTH HaJaHE MPaBO BiIMOBU BiJl 30€peKCHHS TAEMHHUIN Y pa3l OTpUMaHHS
iH(hOpMaIIii TIPO MiATOTOBRIIOBAHUN 0COOIMBO TSKKUH a00 TSHYKKUN 3JTOYMH IPOTH 0COOMCTOCTI. [3,¢.23]

AJBOKaTChbKa TAEMHHIA Ma€ BiTHOCHO-aOCOMIOTHHIA XapakTtep. [lopsan 3 iMIepaTHBHUM XapaKTepoOM
peryiroBaHHS Ta OOCATOM IMpeAMeTa aJBOKATChKOI TAEMHHUIN, IO XapaKTEPU3YIOTh il K aOCOJIIOTHY
Ta€MHHUIIIO, ICHYIOTh OCOOJIMBI CHUTYyaIlil, B SIKUX MOXKJIHBA BIMOBa aJBoKaTa BiJi OOOB'SI3KYy 30epeKCHHS
aJIBOKAaTChKOi TaeMHHMI. Jl0 Takux BUHSATKIB, 30KpeMa, BIHOCATHCS BUMNAJIKH, KOJIHM aJIBOKAT 3MYIICHUN
3aXUIIATH CBOI IpaBa Ta 3aKOHHI IHTEPECH. [Ipwu oriHIi cuTyallii, O MiNAA0Th MiJ] 03HAKA OHSATTS
aIBOKATChKOI TAaEMHHIN, 3aKOHOMaBelnb KpaiH €C BUXOIUTH 3 MPE3yMIIil PO3CYUTMBOCTI aIBOKATIB.
Po3cyanuBicTs € 1o cyTi, 3 0AHOTO OOKY, IPAaBOBUM Ta €TUYHUM OOOB'SI3KOM aJBOKATa, a 3 1HIIOTO - IPaBOM
a/IBOKaTa i Ma€ BUKOPHCTOBYBATUCS HE TLIBKH B IPUBATHHUX, a i MyOniuHuX iHTepecax. [10, 308]

AnBOKaTH-TpOMansHu KpaiH-ydacHunb €C 3aXUIIAlOTh CyBOPY KOHIIEMIII0 aOCOIIOTHOTO i
HEOOME)KEHOTO XapaKTepy aIBOKATCHKOT TAEMHHUII Ta BUCTYIAIOTEH MPOTH OyAb-IKUX CIIPOO MOCTABUTH ITiJT
3arpo3y ii ckacyBaHHs, OCKUJIBKH Taki CIpoOH B paMkax €Bpocoro3y Bke Maju Micue. Tak, CrpaBXHbOIO
3arpo3010 aABOKATCHKOI TAEMHUII CTaB 00OB'I30K TOHOCHTH Ha KITIEHTA, MOKIAACHIN Ha aJlBOKATIB TOPST 3
YJICHAMH HU3KHU 1HIMUX Tpodeciid, €BpONEHCEKIMI TUPEKTHBAMH IIPO OOPOTHOY 3 BiIMHUBAHHSAM TPOIICH 1
¢inancyBanHsaMm Tepopusmy: dupextuBoro 91/308 / €EC €pponeiicbkoro [lapaamenty Ta Paam Bim 10
yepBHs 1991 poky, Hupexrusoro 2001/97 / €C Bin 4 rpynus 2001 poky Ta Hupextusoro 2005/60/€C Ilpo
3ano00izaHHA GUKOPUCMAHHIO (DiIHAHCOB80T cucmemu 3 Memolo iOMUBAHHA KOWimie ma (Qinancysanns
mepopusmy. IlonoxeHusamu uux AupekTuB nependadyeHnii 000B'SI30K aIBOKATiB MOBIIOMIIATH PO OYyIb-sIKi
migo3pini ¢iHaHCOBI omeparii, IO MOBHICTIO CYNEpPEeYUTh MpaBy Ha NpOQeciiHy TaeMHHLIO, SIKE pilryde
BIJICTOIOIOTh aJIBOKATH. 3a IHIMIAaTHBOIO MPOdeCiHHUX OpraHi3alliii HeSKUX €BPONCHCHKHX KpaiH B PI3HHX
IHCTaHIIIAX 1 Ha IMOJITHYHOMY PiBHI MoYanacs akTHBHA 00pOTHOa 3a CKacyBaHHS 3aCTOCYBaHHS 10 Tipodecii
a/IBOKaTa 3a3HAYEHUX EBPOMEHCHKUX JUPEKTHB.

22 mumas 2004 poky KimbKa aaBOKAaTCHKHX 00'eqHaHb beabeil 3BEpHYNHCS 0 KOMIICTCHTHOTO
apOITpaXHUOTO CYIy 3a CKaCYBaHHSM IPABOBHX HOPM, SKi OyJH TPaHCIOPTOBaHI B HaIliOHAIBHY NPABOBY
cucremy benbrii Bignosinno no Hupexrtusu 91/308 / €EC 1 Jupextusu 2001/97 / €C, mo nependadaroTh
00OB'A30K aJBOKATIB MOBIAOMIIATH Mpo Oynb-aki mimo3pini ¢iHaHcoBi omepawii. Y mpormeci po3risigy B
SIKOCTI TpeThoi ocoOm Opama ydacTh Paja kojeriii agBokaTiB Ta IOPUAWNYHUX CIIILHOT €BpPOIMEHCHKOTO
coro3y.[11,c.100-101]

HaiipagvkanpHioly MO3MLII0 3 AaHOTO TNHWTAHHS 3allHSNIM TPEICTaBHUKU BenukoOpumanii, sxi
MIPOTIOHYBAIM CKacyBaTH 1HCTHTYT HpodeciifHOi TaeMHUIN IMOJAO BWIIAAKIB BiIMHUBAHHS Tpomied i
3000B's13aTH aJBOKATIB JaBaTH CBIMYCHHS mpo aaHi ¢aktu. [Ipomosuiiis BenukoOpuranii Oyia miarpumaHa
€Bponechkol0 KOMICIEI0 3 apryMEHTali€l0 TOro, M0 B JaHOMY BHIAAKy MOBa HE HAE MPO CTBOPEHHS
MEePEeHIKO ISl AiSTIbHOCTI aABOKATIB MPH 3aXKCTI iHTepeciB KIIIEHTIB B cyAax. HeraTuBHy mo3utliro 3 1aHOTO
MATaHHS BUCITOBUIHN nipenctaBHuku ®PH, Icnanii, Ascrpii, ITamii, Himepmanmis.

€CIUI migTBepAMB HASBHICTH OOOB'SI3KIB y aJBOKATIB CIIBIPALIOBATH 3 KOMIIETCHTHUMH OpraHaMH
mo 00poThOi 3 BiAMHUBAHHSAM TpPOIICH, OTPUMAHHUX 3JOYMHHUM LUISIXOM, ajie 3 iHIIOro OOKYy, MiATBEPIUB
HEJIOTOPKAHHICTh TMPOQeciiHOl TAEMHMIII aaBOKAaTIB IMOAO iX MisSIIBHOCTI, TOB'S3aHOI 3 CYIOBHMU
pO3MIISIIaMK CHIpaB MO0 iX KiieHTiB. 1[0 K CTOCYeThCS MpaBOBHX KOHCYJBTAIlid, TO 3a mymkoro €CILJI,
JOTPUMAaHHA aIBOKATCHKOI TAEMHUIII MA€ThCS Ha yBa3l y BUMAJIKY, SKIIO aIBOKAT 0COOMCTO He Oepe ydacTi B
TSTTFHOCTI TI0 BiJIMHBAHHIO TPOIIOBHX KOIITIB, HE HAJa€ KOHCYJBTAIli 3 METOI0 BiAMHBAHHS T'POIIOBHX
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KOINTIB 200 SIKIIO aJBOKATy HE BIIOMO IPO Te, L0 HOro KJIIEHT Oa)kae OTPUMATH KOHCYJIbTALII0 3 METOIO
3NiACHEHHS 3JI0YMHHOT (iHaHCOBOI onepartii. [10,316]

VY ksitHi 2008 poky amBokaram @panyii Bnamocs nepexoHatn Jlepxasuy pamy Ppanilii BU3HATH
NesiKi TMoJIoXKeHHs (paniry3pkoro Jlekpery Bim 26 udepBHs 2006 poky, SKMMH OyjM aJanTOBaHI BKa3aHi
€BPONCHCHKI JUPEKTUBU IIIOJI0 BiIMUBAHHIO TOXOJiB, HeAilicHUMU. Takum unHoM CyJ1 BU3HAB JOPCUYHUM
MMOCTaBUTH MPOMIXKHY JIAHKY MDK aJIBOKaTOM 1 ypsJIOM, 3alpOIIOHYBABINM aJBOKATaM 3BITyBaTH HE IMEpe]
KOMITETCHTHHUMH OpTaHaMH 10 O60poTh0i 3 BiAMHBAHHSAM TPOIIEH, a IMepea KOJIETi€l0 aJBOKaTiB (cIpaBa
Ordre des barreaux francophones and germanophone and Others, 2007). [12]

Koncruryuiitnuii cyn benwzii y cBoemy pimensi Bix 23 ciuns 2008 p., BUHECEHOMY 3a CKaproio
[Tamatn anBokatiB bemerii Ta Pagm mamatr agBokaTiB €Bponr Ha 3akoH benbrii mpo mNpuBemeHHS
BHYTPIITHBOTO 3aKOHOJIABCTBA y BIATIOBIAHICTH 3 NUPEKTHBAMHU, SKi, HA IMOTJIS TIO3UBAYiB, HE BiANOBITAIN
MDKHapOAHUM HOpPMaM, BHCJIOBHB CBOIO TO3HUIIIO MO JAaHOMY MHUTaHHIO. Y Hid OyB BimoOpaxeHUH
(dyHIaMEHTAJIbHUN NPUHIMI TepeBard HpodeciiiHoi TaEMHUII aJBOKaTa, OCKUIBKA YMOBH JOIYCKY 0
aIBOKATCHKOI MISUTPHOCTI Ta CTAaTyC aaBOKaTa MaioTh CHENU(IKy B TOPIBHSIHHI 3 IHIIMMH MPOQECisIMu.
3a3HavyeHe pilleHHA nependavae, IO A 3aXUCTY iHTEpECiB KIIi€HTa HEOOXigHO HOro JoBipa 10 CBOTO
aJBOKaTa, a BOHA He MOXke OyTu 3abe3meueHa Oe3 rapaHTi TOro, IO BCi BiJOMOCTI, HaJaHI KIi€HTOM
aZBOKaTy, OyayTh 30€peKeHi B IKOCTI aIBOKATCHKOT TAEMHHUIII.

3ronom pimenHsM Koncrutyitiiitnoro cyay benbrii 6yino BcTaHOBIEHO, IO 3a3iXaHHS Ha aJBOKATCHKY
TAEMHUII0 TIOBUHHO OYTH «IPOMOPLIHHUM» i «OOrpYHTOBaHUM» 1 3IIMCHIOBATHCA TiNBKH B KpaHBOMY
Bumanky. KpiM Toro, B TEKCTI AMPEKTHB MaJO MICIIe CIipHE IS TO3WBa4iB muTaHHA: B § 17 mpyroi
TUPEKTHBH TIPUCYTHS JBO3HAYHICTH M0N0 3000B'sS3aHh aJBOKaTa TiJ dYac HOTO «IIPaBOBOTO
KOHCYJbTYBaHHs». KoHcTUTYIHHWI cya Benbrii BUTIIymMaduB 11i 3000B's13aHHS B IO3UTUBHOMY JIJISl 3aXHCTY
a/IBOKaTCHbKOI TAEMHHMIII CEHCI, 3aCHOBYIOUHM CBOIO IO3MUIII0 Ha TOMY, 1110, KOJIM MOBa iiie Ipo 0OMeKeHHs
TpaB JIOIUHU, HEOoOXigHO BY3bKe TiaymadeHHsA. CyI BCTAaHOBHUB, IO «IIPaBOBa KOHCYJIBTAIIs» aaBOKAaTa,
HaBiTh 1032 CYJOBUM IPOIECOM, BKJIFOYAETHCA O BUJIB JMisUTBHOCTI, sKIi HE PErjIaMeHTYIOThCS
MOJIOXKEHHSAMU JTUPEKTHB, 1110 3000B'SI3yIOTh aIBOKATIB TIOBIJIOMJIATA KOMIICTEHTHI OpTaHH NPYU BUHUKHCHHI
mIo3pu y BigmMuBaHHI Tporieil. Timbkum 3 ypaxyBaHHAM TaKOTO YTOYHEHHs 1 Takoi iHTepmperarii
Koncturymitinuit cyn benbrii nmpwiimoB 10 BHUCHOBKY PO Te, M0 NPHHHITHH 3aKOH IPO TOPSIOK
3aCTOCYBaHHS IEPIIOi Ta APYroi TUPEKTHB HE CYNEpPeuuTh MoyiokeHHsM KonpeHmii 3 mpas mrogauam.[13]

3po3yMiJio, IIi pillieHHs 1 IpaBMIIa HE 3BIILHAIOTH aIBOKATIB Bij MEBHUX 3000B's13anb. [leprm 3a Bce,
BOHM HE TIOBHHHI OpaTH y9acTh y HE3aKOHHHX OIepallisfx, MOB'S3aHUX 3 BiIMUBAHHSIM TpOIIEH, a TaKOXK
JaBaTH TOPaay KIIEHTOBI, IO CTOCYIOThCS [il 3 BIIMUBAHHS TpoOIICH. Y WX BUMAJKAX aJBOKAT PU3UKYE
HaKJIMKaTH Ha ceOe AMCHUILTIHAPHI Ta KPUMIiHAIBHI CAHKIII1 BiAMIOBIAHO 10 3aKOHOAABCTBA KOXKHOI 3 KpaiH
€Bpornm. Ha mizmcraBi ananizy BKa3aHOTO Ta iHIMX CYJOBHUX PIllIeHb 3a CKapraMH Ha 3aKOHH, K1 OyIu
MPUHATATI 3 METOK NPUBEJCHHS HAIIOHAIBHOTO 3aKOHONIABCTBa JiepkaB €C y BiAMOBIMHICTh 10 BKa3aHUX
JTUPEKTHUB, MOKHA 3pOOWUTH HACTynmHI BUCHOBKH. Koiu MoBa ¥ile mpo «TpajMIliiHI» BUAU aJBOKATCHKOL
TISUTBHOCTI, TakKi sIK 3aXMCT Ta IPEJCTABHUIITBO IHTEPECIB KII€HTAa Y CyIOBOMY Ipoleci ado HadaHHS
«TIPaBOBOi KOHCYJBTAIIl» 1032 CYyJOBHM IIporecoM, IpodeciiiHa TaEMHUIA aaBOKaTa MIHCHO BH3HAETHCS
(dyHIaMEHTaTbHUM MPaBOM 1 Ma€ MPIOPUTET y TOMY IUIaHi, o OopoThOa 3 BiAMUBaHHIM Tpomei i
(hiHaHCYBaHHSIM TEPOPU3MY HE ITOBHHHA 3IIHCHIOBATHUCS «3a BCAKY IIIHY». AJie B THX BHUIAAKaxX, KOJIH
a7IBOKATH HAJAIOTh CBOI MOCIYTH B SKOCTI MpodeciiiHuX MoCepeTHNKIB IpH YKIadaHH] TOTOBOPIB KYIIiBIIi-
npoaaxy abo HaliMy, a TaKOXX IpH 3AIHCHEHHI yrox 3 (piHaHCOBUX MHUTaHb a00 MUTaHb HEPYXOMOCTI, BOHU
MOBHHHI OpaTH y4yacTb y 00poTh0i 3 BIIMUBAHHSAM Irpomiei B nporeci podotu. [Ipu BuHUKHEHHI TpoOieMu
iHTepHpeTamnii MUX BHIIB MISIIBHOCTI Ta YroX aaBOKAaTH IMOBHHHI KOHCYJBTYBATHCS 3 TOJIOBOIO ITajlaTH
aJIBOKATIB, JI0 SIKOT BOHH HAJIC)KAT.

OOMexeHHs TpaB rPOMasiH — MOTEHIIHHMX KIIEHTIB aJBOKATIB, IOMyCTUMO Y BUIaKaX, KOJH iX il
CIIpSIMOBAHI Ha TOPYIICHHS YHCICHHUX IIpaB Ta 3aKOHHHWX IHTEPECIB IMHPOKoro koja ocib. Orxe,
3aKOHOJIABCTBO, SIKUM (DaKTHYHO OOMEKYEThCS aJIBOKATChKA TAEMHHIIS, MA€ METOI BUKIIIOYUATH BUIAIKA
3BEpHEHHS TaKWX OCi0 JI0 aJ[BOKATIB 3a CIPUSHHSAM B PO3POOIl CXEM BiJIMUBAaHHS 3JI0YMHHUX JTOXOJIB Ta
¢dinancyBanHs Tepopu3My. llpuenHaHHs OO0 MDKHApOAHUX JIOTOBOPIB CTOCOBHO NPOTHAII Jieramizamii
(BIIMHUBAaHHIO) MTOXOJIB, OJEpPXKAHUX 3JIOYMHHUM IIUIIXOM, OOpPOTEOM 3 TEPOPHU3MOM TSATHE 3a COOO0I0
00O0B’SI3KOBE BHECCHHS BIJIMOBIHUX 3MiH Yy 3aKOHOJABCTBO YKpaiHW TPO aIBOKATypy Ta aJBOKATCHKY
TisUTbHICTE Ta [IpaBuina aqBOKaTCHKOI €THKH.

Bianosigao 10 BuMor pekomennanii FATF « MikHapoHi cTaHAApTH 3 MPOTHI] BiAMUBAHHIO KOIIITIB
Ta (QiHAHCYBAHHIO TEPOPU3MY 1 PO3IOBCIOKEHHIO 30p0i MacoBOTO 3HHINECHHS» Bix 16 moToro 2012 poky
KpaiHM MOBHHHI BXKMBATH 3aXO0JiB IIOJAO0 3allydCHHs MPEICTaBHUKIB He (PiHAHCOBUX 3aHSATH Ta Mmpodeciii, B
TOMY YHCJIi aIBOKATIB, 10 MPOTHAIl BIIMHUBAaHHIO KOWITIB 1 GiHAHCYBaHHIO TepopusMmy (1. 22).[14,c.20] 14
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xoBTH 2014 pokxy nHabpaB umHHOCTI 3akoH Ykpainn «[Ipo 3amobiranHs Ta TPOTHAIIO Jierami3alii
(BiZIMUBaHHIO) JOXOAIB, OAEPKAHMX 3JOYMHHUM ILUIAXOM, (DiHAHCYBaHHIO TEpPOpU3MY Ta (piHAaHCYBaHHIO
PO3ITOBCIOKEHHS 30p0i MacoBOTO 3HUIICHHSI» (Iajdi — 3aKOH), 3TiAHO 3 SKUM aaBOKAaTH HAOYJH CTAaTyCy
cy0’ekTiB mepBUHHOrO (iHaHcoBoro Mouitopuury [15]. IlosiBa amBokaTiB cepen CyO’€KTIB MEPBHHHOIO
(iHAHCOBOTO MOHITOPHHTY 3yMOBJIEHa HEOOXiTHICTIO IMIUIEMEHTalii B HalllOHaJbHE 3aKOHOJABCTBO
MDKHapOAHUX CTaHJAPTIB y cdepi 3anodiraHus Ta NpoTUIIl Jeramizamii (BiAMUBaHHIO) JOXOMAIB, OAEPKAHIX
3JIOYMHHKM IIITX0M, a0o (iHaHcyBaHHIO Tepopu3my [16, c.14].

BignosigHo no BkazaHoro 3akoHy y 2014 poui Oynam BHeceHi 3MiHM y 3akoH Ykpainu «IIpo
aJIBOKAaTypy Ta aJBOKATCHKY JisSUTBHICTY, CEPEIl 10 SKUX MOJJaHHS aJBOKATOM B YCTAaHOBJICHOMY MOPSIIKY Ta
y BHITaJIKaX, repeadadeHnx 3akoHoM, iH(opMaIlii 1MeHTPaIbHOMY OpPTaHy BHKOHABYOI BIIAIH, IO peali3ye
JepkaBHY TOJITHKY y cdepi 3amoliraHHs Ta MpOTHIIi jeramizamii (BiIMHBAHHIO) TOXOIIB, OJCPKaHHUX
3I0YMHHUM IIUISIXOM, (iHAHCYBaHHIO TEpOpU3MY Ta (hiHAHCYBaHHIO PO3MOBCIOKECHHS 30poi MacoBOTO
3HUINCHHS, HE € MOPYIIEHHSM aJBOKATChKOI TaeMHUIl. AJBOKAT HE HECE BiANOBITAILHOCTI 3a MMOJAHHS
nmaHoi iH(popMaril, HaBiTh SKIIO TAKHUMH TisIMH 3aBIaHO IIKOAW IOPUIAIHUM abo (izudHuUM ocobam, Ta 3a
1HII A1, SIKIIO BiH AisIB y MEXax BUKOHAHHS BKa3aHOro 3aKOHY YKpaiHH.

Pazom 3 TuM, amBOKaTH, aJIBOKATCHKI OHOpPO Ta 00’€THAHHS MOXYTh HE TOBIJOMIISATH CIICHiadbHO
YIIOBHOBa)KCHOMY OpraHy IpO CBOI MIiZ03pH y pasi, KOJU BiAMOBiAHA iHGopMalls crama iM Bigoma 3a
0o0cTaBUH, MO0 € MPeAMETOM iX mpodeciiHol TaeMHHMIN, a00 Mae NPUBLICH Ha 30epEKEHHS CIIyKO00BOT
Ta€MHUI[, a TaKOXK Yy BHUIAJKaX, KOJU BOHM BHKOHYIOTh CBOi OOOB’SI3KM IIOJO 3aXWCTy KII€HTa,
MIPEACTAaBHUIITBA HOTO 1HTEPECIB Y CYOBUX OpPTraHax Ta y CIpaBax JOCYAOBOTO BPETYIIOBaHHS CTIOpiB ( 4. 5
cT. 8 3aKoHy).

3 Takoro BH3HAYCHHS BUIUIMBAE, MO 4. 5 cT. 8 pmaHoro 3akoHy YKpaiHH No-miepiie, (akTHIHO
3BY)KEHO TPAKTyBaHHs MOHATTS a/IBOKATChKOI TAEMHHUII Ta 11 3BEJEHO JO MisIbHOCTI aJBOKaTa B Cy[Ii Ta Yy
CIIpaBax IOCYIOBOTO BperyIioBaHHA criopiB.  [lo-apyre, Ha amBokara, sK cy0’ekTa TEPBUHHOTO
(hiHAaHCOBOTO MOHITOPHHTY, MOKJIAJCHA Lijla HU3Ka MpaB Ta 00O0B’s3KiB, 30KpeMa, MOCTIHHO OHOBIIOBATH
BIJIIOBIZTHO /10 BMMOT 3aKOHY iH(OpMalil0 MpOo 3MICT IisSUIBHOCTI KJIi€HTa Ta WOro (iHaHCOBUH cTaH;
TIPOBOJIMTH aHAJI3 BiAMOBIAHOCTI (DIHAHCOBHMX OIEpAIliii, O MPOBOIATHECA KIIIEHTOM, IIOPIYHO MPOBOIUTH
BHYTPIIIHI NEPEBIPKH CBOET MISJILHOCTI HA MPEeAMET NOTPUMAaHHS 3aKOHOJABCTBA y cdepi 3amoliraHHs Ta
MpOoTUAil Jleramizamii (BiIMUBaHHIO) JIOXOJiB, OJEPKAHUX 3JIOYMHHHUM NUIIXOM, ab0 (hiHAHCYBaHHIO
TepopHU3My; TOJIaBaTH TEBHY iH(GOpPMAII0 HA 3alHUT CHEIialbHO YIIOBHOBAXEHOTO OpraHy Tomo (CT.6
3akoHy ); TO-TpETE, ACpKaBHE PETYNIOBAaHHSA 1 Harmsanm y cdepi 3amobiraHHS Ta TPOTHIIl Jierami3arii
(BiZIMUBaHHIO) JOXOAIB, OAEPKAHMX 3JOYMHHUM NUIAXOM, (DiHAHCYBaHHIO TEPOpU3MY Ta (hiHAaHCYBaHHIO
PO3MOBCIOIKEHHST 30p0Oi MacoBOr0 3HUILNEHHS MIOAO  aJBOKAaTiB, aJBOKATCBKUX OIOpo Ta 00’€qHaHb
TTOKJIAZICHO Ha JepKaBHUU opraH - MiHicTepcTBO foctumii Ykpainu (1. 5 ct. 14 3akoHy), 110 HE BiAMIOBiIaE
HE3aJICKHIA TPUPOJI IHCTUTYTY aJBOKAaTypu Ta 1i 3aBAaHHSM, BU3HaueHHMM B KoHctutymii Ykpainu ta
3akoni Ykpainu «lIpo amBokaTypy Ta aIBOKAaTChKY MisUTBHICTBY OO0 HAJAHHS MPaBOBOI JOMOMOTH Ta
3aXHUCTYy OCHOBOITOJIOXKHUX TIPaB Ta IHTEPECiB JIOJWHU 1 TpOMaasHWHA. BBaxkaemo, mo IIi MepIm KPOKH
3aKOHOJIABIS y HMaHii cdepi moTpeOyoTh CBOTO MPUBEICHHS y BiANOBIAHICTh 3 BKA3aHHUMH 3aKOHOIABUNMU
aKTaMH, IO PETYIIOTh TisSUTBHICTh IHCTUTYTY aJIBOKATypHu Y KpaiHu.

Ilomo maykoBoi mokTpuHH Kpain €C, TO TpakTyBaHHS IIpaBa aJBOKaTa Ha TAEMHHINIO TAKOX €
HEOJJHO3HAYHUM. Hanpukian, mBednapchbki JOCTIIHUKA TOB'SI3yIOTh MPaBO Ha TAEMHHUINIO 3 IPaBOM
aJIBOKaTa BiJIMOBUTHCS BiJ Jladi IMOKa3aHb B SIKOCTI CBijka. 30KpeMa, caMme Iie Mae Ha yBasi 4. Luchinger,
KOJM 3a3Haya€, M0 «HAJAl04Yd TMPaBO Ha aJBOKATCHKY TAEMHHWINKO, INBEUIIAPChKE 3aKOHOJIABCTBO
YITOKOPIOETHCS 3 THM, IO HAHOUTBIT TTOBHUM 3'ICYBaHHSAM ICTUHU JOBOIUTHCS HEXTYBATH, SIKIIO MOBa HIe
PO 3aXHCT JOBIPJIUBUX BITHOCHH MK aIBOKATOM 1 KITieHTOM».[17]

Heo0xifHicTh 3aKOHOIABYOTO 3aKPIIJICHHS TAKOTO MPaBa aJIBOKaTa BiJIMOBUTHCS BiJl Aadi IOKa3aHb B
SIKOCTI CBIKa 1HIINI JOCHITHHUKH IIOSCHIOIOTH, IIO-TIEpIe, HAsBHICTIO OOOB'SI3KY aaBoKaTa 30epiratu
TaEMHHUIIIO, MO-Ipyre, cBoOomor0 npodecii. Tak, W. R Schluep BBaxkae, 10 «SIKIIO TOBOPUTH PO MPABOBUI
CTaTyc aJIBOKaTa y 3B'sI3Ky 3 Oro MpaBoM Ha HEPO3TOJIOIIEHHS HE 3 TO3HLIN TOrOBOPY MiXK HUM 1 KIIEHTOM,
a 3 TOYKH 30py BHKOHAHHS HOTO npodeciiiHux 00OB'S3KiBY», TO BUHUKAE NMHUTAaHHS «4YH HE € aJIBOKATChKa
000B'sI30K 30epeKEHHST TAEMHUIII TAaKOX 1 MPaBOM Ha HEPO3TOJIOMICHHS, 0€3 BU3HAHHS SIKOTO TapaHTOBaHA
cT. 31 denepanbHOi KOHCTUTYIIII cBOOO 2 Oy e mopymeHay. [18,¢. 35]

B Toii ke wac Hi (enepanbHe, HI KaHTOHANbHE 3aKOHONABCTBO Illgeiiyapii He MICTUTH HOPM, SIKi
TIPSIMO 3aKPIIITIOI0TH TPAaBO aaBOKaTa Ha MPOoQeCciiHy TAEMHHUITIO.

Kpaiam €C 110 - pi3HOMY HiIXO0IATH 10 TUTAHHS PO T, XTO MOXKE 3BUTHHUTH aJBOKATa Bill 000B'SI3KY
30epiraTé aJiBOKaTChKy TAEMHHUINO. B HesIkux neprkaBax MPHIHATO BBAXKATH, IO KITIEHT BIIPaBi 3BUILHUTH
aZBOKaTa Bij 30epiraHHSA agBOKATCHKOI TAEMHUIN, B IHIIUX - IO aABOKAT HE MOYKEe OYTH 3BUILHEHUU BiJ
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000B's13Ky 110 30epiraHHIO aABOKATCHKOI TAEMHHMIN Hi CBOIM KJII€EHTOM, Hi OYIb-SIKUM OpPTraHOM BIaiH, Hi B
uiioMy kuM Ou TO He Oyio. Pazom 3 TMM, HOpMHU, sIKi ICHYIOTh B HalllOHAIBHUX MpaBUJIaX aJBOKATCHKOI
€TUKH Ta 3aKOHOJABCTBI Oaratbox kpain €C, B y3araJbHEHOMY BapiaHTi BKIIOUeHI y Komekc moBemiHKH
€BPOTICHCHKUX aIBOKATIB, HABITH SIKIO BOHW BUCIIOBJICHI JICIIO 1HAKIIIE Y PI3HUX FOPUCIUAKIIAX [1].

Ha Binminy Big ®panuii, 3akon Ykpainu «[Ipo anBokatchKy HisSUIBHICTB 1 aJBOKaTypy» HE 3aKpIILIIIOE
IMIIEPaTUBHY BHMOTY IIOJO0 JOTPUMAaHHS aJBOKATCHKOI TAEMHUIN JUIS I1HIIMX YYaCHUKIB CUCTEMH
npaBocynma.  BigmoBigHo 7m0 4. 4 cT. 22 3akony «lIpo amBokaTypy Ta aaBOKATCHKY IISUTBHICTEY) Y
BUIIJIKy TPEN SBJICHHS KIIEHTOM BHUMOT JI0 aJBOKaTa y 3B’SI3KYy 3 aJBOKATCHKOIO IisUIHHICTIO aJBOKAT
3BUIBHSETHCS BiJl 000B’SI3KYy 30€peKCHHS aJBOKATCHKOI TAEMHHMII B MexXaX, HEOOXiTHUX I 3aXUCTy HOTO
TIpaB Ta IHTEPECIB. Bxazani HOpMHU MOTpeOYIOTh TapaHTIH TOMABIIIOT0 HEPO3TOJIOMIECHHS PO3KPHUTOI
iHdopmartii. 30kpeMa, HEOOXiTHO YTOYHUTH, K BH3HAYATUMYTh CYIJS, WICHH NUCIUIUIIHAPHOTO OpTaHy
00CAT PO3KPHUTTS TAEMHUIIl Ta MEXY, 3a KO 3aJIUIIAETHCSA aIBOKATChKA TAEMHUIl. AJDKE MPABO IIOJIO0
3HATTS CTaTyCy aIBOKATCHKOI TAEMHHIIN CTOCYETHCS YITKO OOMEKEHHMX BHMAJKIB. SIK CIYIIHO 3ayBaxye
peKkTop IHCTHTYTy aaBokaTypu, mpodecop T.B. BapdomomeeBa, BH3HAUMTH YW € BHMOTH KII€HTa
HEOOIPYHTOBaHUMH HE MOKHA Ha CTail, KOJIM TIJIbKU-HO BUPILIYETHCS TUTAHHS MIPO OTPUMaHHS iHQopMarii
came Juisi BU3HaueHHs ii HeoOrpynrtoBaHocTi. [19,c.14] 1O.C. [Munurenko Bkasye, Mo iCHYHOUYE MPaBOBE
peryiIoBaHHS aIBOKATCHKOI TAaEMHHIN, IEPEBAKHO 3aCHOBAHE Ha 11 TpPamWIIHHOMY pPO3YMIHHI SIK
OCHOBOIIOJIOKHOT eTHYHOI HOpMHU Tpodecii amBokara, HE BIANOBIAa€ CHOTOIHINIHIM BUKIUKAM 1 BHMarae
BJIOCKOHAJICHHS, OCOOJMBO B 4YaCcTHHI 3a0€3MEeUeHHs] 3aXUCHUX MEXaHi3MIB IPABOBOIO PEKUMY il
JTOTPUMAaHHS, i SKWUX ITOBHHHA IOIIMPIOETHCS HE TITLKM HA aIBOKATIB, ajlé TAaKOX HA 1HIIUX 0cCiO, 10
JI03BOJTUTH 3MEHIITUTH PU3UK HECAHKI[IOHOBAHOTO TOCTYITY A0 aaBOKaTChKo1 TaeMHMII.[20,c.27 ]

AJTBOKaTChKa TAEMHUIIS - YaCTHHA MyOJIYHOTO MOPSIKY, BOHA BCTaHOBJICHA B 1HTEpPECaxX YCHOTO
CYCIIIJILCTBA 1 € TapaHTIEI0 CIPABEIIMBOIO MPABOCYAJA 1 MpaBa HA MPaBOBY JomoMory. Beakaemo, 1io
JaHUM TIOJIOKEHHSAM, SKe Oe3mocepenHbO BKaszye, IO JOJAEp)KaHHS aJBOKATCHKOI TAEMHUII MOBHHHO
PO3MOBCIOJIKYBATHCS HE JIUIIC HA a[[BOKATIB, aje¢ W Ha IHIMUX YYaCHUKIB CYJOYMHCTBA, JOILUIHLHO
JIOTIOBHUTH TIOHSTTS aJBOKATChKOI TaEMHHIN, 3akpirieHe B 3akoHi Ykpainu «[Ipo aaBokarypy Ta
aIBOKATCHKY IiSTBHICTEY .

AnBokat 3000B’s3aHUI 3a0€3MEUNTH TaKi YMOBH 30€piraHHs aJIBOKATCHKHUX JOCHE, KOTPI PO3YMHO
BHKITIOYAIOTH JIOCTYII IO HUX CTOPOHHIX 0ci0. « BriryueHHS alBOKaTCHKOTO JIOChE Y aJIBOKATA, IKUH MpaIfoe
3 KJIIEHTaMH CaMOCTIHHO Ha IMICTaBi yroau Ipo HaJdaHHS IMPaBOBOI JOIIOMOTH KEPiBHUKOM aJBOKATCHKOTO
00’eqHAHHSA CyIEepeunTh (YyHIAAMEHTAIFHOMY NPHHIIMITY 3IHCHEHHS aaBOKAaTCHKOI HISUTBHOCTI, a came
MPUHIUAITY KOH(DIMEHIINHHOCTI, 1 € MOpyIIeHHSAM TOJOXeHb 3akoHy Ykpainum «IIpo amBokarypy Ta
aJIBOKAaTCHKY IisTBHICTEY», [IpaBmi1 aqBoKaTChKOI €THKHU Ta XapTii OCHOBOMIOIOXHUX MPUHITUMIB MisTIBHOCTI
€BPOIICHCHKUX aIBOKATIBY,- 3a3HaueHO y po3’scHeHHI BKKA Ne V/18-358. Bix 26 6epeszns 2010 p. [21].

PazoMm 3 TuM, ajBOKaTChka TaeMHHIIS HE aOCOJIOTHOK, BOHA BHHHUKJIA B iHTEpecax CyCIUILCTBA i
MEXH i1 TOTpUMaHHS MOBUHHI CIIBBITHOCUTHUCH 3 IHTEPECAMHU TOTO K CYCITiIIHCTBA. Braxkaemo
JOIUTBHAM 3aKPIMUTH MOXKJIUBICTh PO3TOJIONICHHS aaBOKATCHKOI TAEMHUII 3apaayd HaWOIIBIIT BHCOKHX
JOJICHKUX IIHHOCTEH, KOTPl ¥ CKJIaNar0Th IPHUHIIMII BEPXOBEHCTBA IpaBa. 30KpeMa, aJBOKaTy Mae OyTH
Ha/IaHO TPaBO BiAMOBH BiJ 30€peKEHHS TAEMHHUII y pa3i OoTpuMaHHs iH(popMamii mpo MiATOTOBIIOBaHHUN
0COOMBO TSDKKUH a00 TSDKKHH 37I0YMHI TPOTH ocodrcTocTi. BigMoBa amBokara Bij 30epeKeHHS TAEMHUIIL B
pasi oTpuMaHHS iHGOpPMAIIl PO MATOTOBIIOBAHUIN JOBIPUTEIEM OCOOIHMBO TSHKKHA YU TSHKKUN 3JI0YWHI
MPOTH OCOOUCTOCTI IMOBUHEH TEpeayBaTH MisSMH aJBOKATa, CHPSIMOBAHUMHU Ha IOMNEPE/HKCHHS TaKOIro
3mounHy. [IuTaHHS MOKJIMBOCTI PO3TOJIONICHHS TAEMHHMIN B TAaKOMY BHITQJIKy MMOBHHHO BHUPINIYBAaTUCh 32
TIOBITOMJICHHSIM (3a5BOIO) aJIBOKATa BUIIIMM OPTaHOM aJBOKATCHKOTO CaMOBPsIyBaHHS — Pamoio axBokaTiB
Ykpainu.

B 3B’s13Ky BUKIIaICHUM BBaXXa€MO JIOILILHUM JIOTIOBHUTH YUHHE 3aKOHOAABCTBO PO a/IBOKATYpY Ta
aIBOKATCHKY JisSUTbHICTH HACTYITHUMH ITOJIOKEHHS, K1 BiIMTOBITAIOTh MIXKHAPOIHUM CTaHAAPTaM JisSIILHOCTI
aIBOKATypH Ta PO3KPHBAIOTH 3MICT IHCTUTYTY aIBOKATCHKOI TAEMHHIII:

1) AnBokarchbka TaeMHUIIS, OyAy4d YacTHHOK MyOIIYHOTO TOPSAIKY, BCTAHOBJICHA B IHTEpecax
YChOT'O CYCIIJILCTBA SIK TaPAHTis CIPABEJINBOTO MPABOCY LS.

2) O60B's130K agBoKaTa 30epiratu mpodeciiiHy TAEMHUITIO CITY)KHTh K 1HTEpecaM MPaBOCYIs, Tak i
iHTepecaM KJIi€HTa.

3) AIBOKATChKY TAEMHHIIIO CIIiJ] pO3TIISAATH HE JIMINE SK MMpaBo Ta 0OOB'S30K afBoKara, aje U sK
OCHOBHE TIPaBO KITI€HTA.

4) ba3oBOI0 03HAKOIO ABOKATCHKOI TAEMHHIII € €KOHOMIUHA O3HaKa, B OCHOBY SIKOI 3aKJIaJIa€ThCS
MOHATTS “30MTKH”’, IO MOXYTh OyTH 3aBAaHi KJII€HTY BHACIIJOK PO3rOJIOIIEHHS HOrO TaeMHHMII, 3a SIKi
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aBOKAT MOYKE HECTH ¥ MAaWHOBY BiITOBITAIBHICTD, III0 IOBUHHO OYTH BU3HAYECHO y JOTOBOPI MPO HATaHHS
[IPaBOBOI JOIIOMOTH.

5) KpiM BUTIanKiB, BCTAHOBJICHUX YV 3aKOHI, aJBOKAT MOXE BiAMOBHUTHCH BiJl 30€pEKCHHS TAEMHHIII Y
pa3i orpuMaHHsA iH(OpMAIli MPO MiATOTOBIIOBAHMHA OCOOJIMBO TSKKUH a00 TSKKUAH 3JI0YHHI IPOTH
0COOUCTOCTI.

6) Ha oci6, mo 37iiicHIOI0TE OCYAOBE PO3CIigyBaHH:, MPOKYpOpa Ta Cy[, a TAKOK Ha OpPraHd, IO
3MIUCHIOIOTh TUCIUIUIIHAPHE TIPOBAKCHHS IIMOJO0 aJBOKAaTa, ITOKIIAMAETHCS OOOB’S30K TOACpIKAHHS
aJIBOKaTChKOi TAEMHHII, a TAKOX BXHUTTS 3aXOJiB JUIsl YHEMOXJIHMBIICHHS JIOCTYIy CTOPOHHIX 0cCi0 10
aJIBOKATCHKOi TAEMHUIII. Y BUMAJKY 1i PO3TOJIONICHHS BOHU IiUISATAl0Th BiIOBiNalbHOCTI, BCTAHOBIECHOT
3aKOHOM.

7) Jlo BU3HAYCHHS TIOHATTS QJBOKATCHKOi TaeMHUIl y 3akoHi «IIpo agBokaTypy Ta aIBOKATCHKY
TUSUTBHICTE» JIOIUIBHO JIOJaTH HACTyImHE (OPMYJIOBaHHS: «AJIBOKATCHKOI TAEMHHUIICIO € Oyjab-sKa
1HGOPMALLIS. . ... eIeKMPOHHA NEPENUCKd, MeNeOHHI Mma THW PO3MOBU A0BOKAMA 3 KALEHMOM, 8 MOMY YUCTI
uepe3 mepeoicy inmepnem, 0yOb-aKi TOKYMEHTH 1 BIIOMOCTI, OJEprKaHI aJBOKATOM I 4ac 3HIHCHEHHS
aJIBOKATCHKOI JISUIBHOCTI».

8) 3MmiHM, BHECEHI Yy 3aKOHOAABCTBO YKpaiHM y cdepi 3amoliraHHs Ta OpOTUAIl jeramizamii
(BIIMUBaHHIO) JOXOMIB, OJEPKAHUX 3JOYMHHHUM NLIIXOM, (DiHAHCYBAaHHIO TEPOpU3MY Ta (HiHAHCYBAHHIO
PO3IOBCIOKEHHST 30poi MacoBOTO 3HHUINEHHS, NOTPEOYIOTh CBOTO MPHUBEIACHHS Y BIAMOBITHICTE 3
Koucrurymiero Ta 3akonom Ykpainu «[Ipo agBokaTypy Ta alBOKaTChKY IisITbHICTEY.

9) AnBokaTchbKka TaeEMHUI Mae KBalihiKyBaTHCh 3a 3akoHOM Ykpainwm ,IIpo iHbopmariro” sSK BUI
iHpopMarllii 3 0OMEKEHUM IOCTYNoOM (TaeMHa, KOH(IIEHIIHHA), 0 MICTUTh BiIOMOCTI, SIKi CTAHOBJIATH
nependaueHy 3aKOHOM TAaEMHUINO, PO3TOJIONICHHS SIKOI 3aBla€ MIKOJIU 0CO00i, CYCHiIbCTBY, AEpKaBi i
3a00pOHEHE 3aKOHOM.

Bumaetbes, mo meperideHi BWINE MPaBOBI Ta OpraHizaiiifHi 3acoObW TpHM IX BIPOBAIKCHHI B
3aKOHOJ/IAaBCTBO Ta MPaKTUYHY AISUTEHICTH aJIBOKATYPH 37aTHI HE TIJIbKA BUBECTH MPABOBY PETJIAMEHTAIIIIO 1
3a0e3MeueHHs NpaKkTU4HOi peamizauii mpodeciiHUX MpaB aJBOKaTa Ha HOBUH piBEHb, BiAMOBIAHUI
MDKHApOJHHM CTaHAapTaMm i MoTpebaM aaBOKATCHKOI CIIILHOTH, aje ¥ MiABUINWTH POJb Ta 3HAYCHHS
IHCTUTYTY aIBOKAaTypH SK OJHOTO 3 HAWBAKIIWBIIINX 1HCTHUTYTIB, IO HE3aJICKHO BHKOHYE KOHCTUTYITIHHI
¢$yHKLII, TOKIaJeH] Ha HBOTO JAEeP>KaBoIO - 3aXHCT MPaB Ta 3aKOHHUX 1HTEPECIB JTIOINHH.
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AJBOKATCKas TAlHA: TUCKYCCHOHHBbIC BONPOCHI peain3aly B
crpanax EBponeiickoro Corw3a u B YKpanHe

Bunpunk Taresina BopucoBHa, e-mail: kafe-agata@i.ua
HanmonansHbIl 1opuinueckuii yHUBEpCUTET UMEeHU fpociaBa Mynporo, YkpanHa

AnHoranusi. CTaThsi TOCBSILEHA HCCIEAOBAaHMUIO TPOOJIEM OO0s3aHHOCTEH  aJBOKaTa B OTHOLICHHUU
co0IoIeHns alBOKATCKoi TaitHbl B ctpanax EBponeiickoro Coroza. PaccmarpuBatoTcs xapakTep, Ipupoaa u
CYIIHOCTb a/IBOKAaTCKOM TaiHbl. 3HAYMTEIbHOE BHUMAHUE YAEISIETCS 3aKOHOJATEIbHOMY YPErYIHPOBAaHHIO
CJIy4aeB BO3MOJKHOTO OTKa3a aJBOKAaTa OT COXpAaHEHHs aJBOKATCKOW TalHBI B 3aKOHOAATEIbCTBE CTpPaH
EBponeiickoro Coro3a, B ToM uncie — B chepe B chepe npeaoTBpalleH!s] U TPOTUBOACHCTBUS JieTann3alui
(OTMBIBaHMIO) 10XOJIOB, TOIY4YEHHBIX HE3aKOHHBIM IIyTEM, aHAJIN3Y PELICHUN HAlMOHAIBHBIX CYJIOB CTpaH
EC no panHomy Bompocy. IlpoaHann3upoBaHbl MHEHUSI YUY€HBIX B OTHOILEHHM BO3MOXHOCTH PAaCKpBITHUS
aJIBOKATCKOM TaiHbl B CiIydae MOJIY4YEeHUS HHPOPMAIMH O TOTOBSIIUXCS 0CO00 TSDKKUX WM TSDKKHX
IPECTYIUIEHUSIX IIPOTHB JIMYHOCTH. ABTOPOM BBICKAa3aHbl IPEAJIONKEHUS II0 YCOBEPLIEHCTBOBAHUIO
3aKOHOJIATEILCTBA, PETYIHPYIOMIETO BOIIPOCH! COOIOCHHUS aJBOKATCKOM TaifHBI B Y KpanHe.

KaroueBbie coBa: ajBOKaT, aJBOKATCKas TallHA, MpaBa YeJIOBEKa, OOSI3aHHOCTH aJBOKaTa, COXpaHCHHE
aJIBOKaTCKOM TalHBI
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The Concept of Criminological Characteristics of Crime and its
Implications for Methods of Investigating Criminal Offenses in Insurance

Oleksandr M. Zaiets
Centre for European Reforms Studies, Grand Duchy of Luxembourg
Odesa State University of Internal Affairs, Ukraine
E-mail: zaec 1985@meta.ua

Abstract: In the article scientific approaches to the problem of criminalistics description of crimes in the structure of
method of investigation are studied. On the basis of analysis of theoretical conceptions, necessities of practice the
offered author position of application this category. The main elements of criminological characteristics include: the
way the offense; the subject of a criminal assault; afterpotential picture of crime; characteristics of offender.

Keywords: criminological characteristics of crimes, scientific concepts, investigation of crimes, the offender
characteristics of persons, methods, economic crimes, classification, typology.

3abe3neueHHs IisUIBHOCTI CITYO0-KPUMIHATICTUYHOI MPAaKTUKU IIOAO TMOIIYKY Ta BIOCKOHATIEHHS
HAayKOBHX 3ac00iB 1 METOMIB pO3CIiTyBaHHS KPUMIHAJIBLHHUX TIPABOMOPYIIEHL € TOJIOBHOIO METOIO
KPUMIiHQJTICTUKH, BOHA 00YMOBITIOE€ TEHCHITIT BHYTPIIIHBOT'O PO3BUTKY ITi€] HAYKH, BU3HAYAE MICIIE i POJIb ¥
HIH OKpeMHX TeOpili Ta KOHICMIA, 30KpeMa KpHUMiHAJTiCTHYHOI Tumojorii (knacudikarii),
KPUMIHQTICTHYHOTO MOHITOPHHTY (IIPOTHO3YBaHHS), KPUMIHATICTHYHOI XapaKTEPHUCTUKH KPUMIHATBHHX
MpaBOMOPYIIIEHb Ta iH. [1, . 9].

Po3pobnennst Oynp-Koi METOOMKH PO3CTILyBaHHS OKPEMOTO BUAY 3JI0OYMHIB BUMAarae 3BEPHEHHS
Mepir 3a BCE JI0 KPHUMIHAJTICTHYHOI XapaKTEPUCTUKA TaKUX 3JIOYUHIB, N0 ii OCHOBHUX €JICMCHTIB.
Kpuminamictnana xapakTepUCTHKA, 0 MOEMHYE B COOl 03HAKH (CIIEMEHTH), SAKI € HAaHOUIBII 3HATYITAMU
JUIS PO3CIiAyBaHHS ¥ TOMEPEKEHHS 3JIOUMHIB, JOMOMarae 3AiMCHIOBATH Ti3HABaIbHI (YHKII, 10
3a0e3MeYyI0Th 3HAYHOIO MIipOI0 YCIiX PO3CIiqyBaHHS.

HasBHIiCT, cymepedHOCTI MK 3amuTaMH TPAKTAKH W HAYKOBUMH pPO3POOKaMH HEOIHOPA30BO
MiATBEPIKYBal BueHi-KpuMiHaimicTu. Hanpukman, O. M. BacunbeB 3a3Hadae, mo 11l YMHHAKA 3HIKYIOTH
KoeilieHT KOPUCHOI Aii yciel KpUMiHAICTHKY 3 HEraTUBHUMH HACIIKaMH [T IPOTHIIT 3I0YMHHOCTI [2, ¢.
3]. B. II. baxin BimBepTO KOHCTATYE, IO PO3BUTOK KPUMIHAJICTHKH 33 OCTAaHHI BAIIIATH POKIB CBIITIUTH
Ipo Te, MO BOHA 3iimia Ao 6e3mpenMeTHoro teoperusyBanus [3, c. 53]. P. C. Benkin ctBepmkye, mo y
KPUMIHATICTUI TPAIUISIETHCSI 3HaYHA KUIBKICTh PI3HOMaHITHUX «YMOTJISITHUX KOHCTPYKLIM» 1 «BiIKPHUTTIBY,
10 HE MAlOTh aHi TEOPETUYHOI0, aHi MPAKTHYHOTO CeHcy [4, c. 7].

Ha nymxy P. C. benkina, mepentko0r0 Ha NUISXY BIPOBAIKECHHS KPUMIHATICTHYHAX PEKOMEHIAIN Y
CIIiYy MPaKTHKY € KOHCEPBATHUBHI CTEPEOTHIIH, IO CKIAINCS B LAPWHI MPaBOOXOPOHHOI HisuibHOCTI. BiH
CTBEPJUKYE, IO MPAKTHKA CTUXIMHO TMPOTH[II€E HOBOBBEICHHSM, HAMArarO4uch 30€perTH 3BUYHUHN CTaTyc-
KBO, 3BUYHHHA CITOCIO miid. [[boMy cTipusroTh i ChOpPMOBaHI CTEPEOTHITN MHUCIIECHHS CJIiTIUX Ta OIePaTUBHUX
npariBHUKiB. HebakaHHS 1 JESKOI0 Miporo MOOOIOBaHHS HOBOTO, HE3BUYHOTO MPHUKPHBAIOTHCS 1POHIYHUM
CTaBJICHHSIM JI0 PEKOMEHIOBAaHUX HOBMHOK. KOpeHi boro HEraTUBHOTO CTaBJICHHS pi3HOMaHiTHI. Lle Moxxe
Oyt pesynsTatoM npodeciiiHoi medopmanii, BTpatu iHTepecy 10 cBoei mpodecii. JaeTbes y 3Haku i
KOH(OPMI3M MOJIOIHUX CITITUUX, SIKi TOTPAITHJIN TIiJ] BIUIMB CTapmux koier” [4, ¢. 124].

TpamuniiiHa CTPyKTypa KpPUMIHATICTHYHOI METOJUKM € ampoOOBaHOI B HayIl, ane ii HE MOXKHA
BH3HATH ONTHUMAJIBHOIO, OCKUIBKM B HIH JalieKO HE 3aBXIU BiAOYBAETHCS 3B’SI30K MK CTPYKTYpHUMH
eneMeHTamMu. Hampukiian, BiIOMOCTI MO0 KPUMIHATICTHIHOI XapaKTEPUCTUKH 3JIOYHHIB HE BPAaXOBYIOTH
TIPY BUCBITIICHHI TTUTaHb 3 OpraHi3aiii po3ciiayBaHHs, HacaMIlepe ] NMPH BU3HAYCHHI THIIOBUX Bepcii, ado,
HaBIIaKH, SKIIO TUIOBI Bepcili W Ha3WBarOTh, TO 0€3 MOCWIAHb Ha BIANOBINHI JlaHi, MO BiOOpaXeHi y
KPUMIHATICTUYHINA XapaKTePUCTHIII.

[lepmM #i OCHOBHHM CTPYKTYpPHHM €JIEMEHTOM 1H(OPMAIIMHO-TI3HABAIEHOT MOJENi OyIb-sIKOi
KPUMIHATICTUYHOT METOJIUKH, CEPIICBUHOIO 11 pETPOCIICKTUBHOTO PiBHS € KPUMIHAIICTUYHA XapaKTePUCTUKA
37I0YMHY. Y FOPUINYHINA HAyIll TPUBAJIMHA Yac TOYATHCS AUCKYCii HABKOJIO BU3HAYCHHS IMOHATTS Ta 3MICTY
KPUMIHAIICTUYHOT XapaKTEPUCTUKHU 3JI0YHHIB, Y paMKax SIKUX BUCJIOBJICHO 0araTo TOYOK 30PY 100 HUISIXIB
BUpILIEHHS i€l mpobieMu.
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BuxopucTaHHS Takoro JOTIYHOTO NMPUHOMY, SIK XapaKTePUCTHKA € IMOIIMPEHHM SBHILIEM Yy PI3HHX
chepax XKHUTTS, Y PI3HHX HaykaX. SIK BiJoMO, TEpMiH XapaKTEpHCTHKa O3HAYa€ OAMH i3 MPHIOMIB
03HAWOMJICHHS 3 TIPEAMETOM, CYTh SKOTO ITOJISTAE y BUSABIICHHI BIIMIHHUX HOTO SIKOCTEH 1 BJIACTHBOCTEH, ITI0
MaroTh TIEBHE 3HaueHHA [5, ¢. 660]. [IInpokoro mommpeHHs BOHA AicTajia i B KpUMIHATICTHITI.

Bigomo, 1110 TepMiH «KpUMiHANTICTUYHA XapaKTEPUCTHKA 3JI0UYMHIBY YIepIlle MOTPauB 10 HAyKOBOT'O
o6iry 1967 p. 3aBmsxu npauni O. H. Konecniuenka [6]. [lomanpmmM BIOCKOHANICHHSIM Ta MOJAEPHI3aLi€I0
CTPYKTYPHHUX €JEMEHTIB Ta 3MICTy KPUMIHATICTHIHOI XapakTepuctuku 3aitmaBcs JI. O. CepreeB, Sxuit
BIIHOCHB JI0O HHUX, 30KpeMa, BIJJOMOCTI TpO CHOCI0 BYMHECHHS 3JI0YMHIB, OOCTaBHHHU, IIOB’S3aHi 3
Oe3nocepeHiM 00’ €KTOM MOCSTaHHA, Cy0 €KTaMH Ta Cy0’€KTHBHOIO CTOPOHOIO, & TAKOK B3a€MO3B’A3KH MiX
IUMHA efieMeHTamu [7, c. 437].

3HaYHWM BHECOK Y PpO3BUTOK Ta HAyKOBE OOIPYHTYBAaHHA KOHIEMIli KPHUMIHATICTHIHOL
XapakTepucTuku 3mounHiB 3poounu FO.I1. Anenin, B.I1. baxin, P.C. benkin, O.M. Bacuibes, JI.I'. Binonos,
LLA. Bosrpia, A.®. BonoOye, [.d. I'epacmmon, B.I'. T'omuapenko, I'.A. I'ycroB, A.B. Ilmenko,
O.H. Konecniuenko, B.O. Konoanosa, [.M. Jlysrin, I.A. Marycoscekuii, C.I1. Mitpiues, B.A. O6pa3mos,
[L.®. Tlanrenees, M.A. Cerair, M.O. CeniBanoB, JI.A. Ceprees, B.I'. TanaceBmu, B.IO. IlemniTtbko,
ML.II. S1610K0B Ta iHIIII.

JliticHo, mOTJISIIM HA CYTHICTH, MICIE Ta 3HAYCHHS KPUMIHATICTHYHOI XapaKTCPHUCTUKH 3JIOUYHMHIB Y
KpPUMIHQTICTHYHINA JITEpaTypi BHCIOBIIOBAIUCH IPSIMO TPOTHUIICHKHI: BIJ BiABEIEHHS il poii 3arajibHOI
KpUMiHaTicTU4HOI Teopii, KpuMiHaimicTHYHOTO BuUeHHA [8] 1 Ha Wil migcraBi BimHeceHHS 11 1O
METOOJIOTIYHUX OCHOB KPUMIHATICTUKH — A0 ITOBHOTO 3alepedeHHs] HEOOX1THOCTI # TOIITBLHOCTI pO3TIISIAY
Ii€1 KaTeropii sIK «KPUMIHATICTUIHOTO MIEPESKUTKY» [9].

3 orisiy Ha KOHIEIi1, 3alPOTIOHOBaH1 MPEeJCTaBHUKAMH BiIOMHX HAyKOBHX HIKIJI KPUMiHaIiCTHKH,
ChOTO/IHI KPUMIHANICTUUHY XapaKTEPUCTUKY 3JI0YMHIB PO3YMIIOTh SK: MOJENb THIIOBUX O3HAK IEBHOTO BHIY
(rpyrm) 3moumHiB [10, c. 38]; cucTteMy y3aralbHEHHX AaHUX (BiZOMOCTEH) MPO THUIIOBI KPUMIHATICTUIHO
3HAUyI[i O3HaKkW 370uuHiB [11, c. 7-9]; HAyKOBi MOJIOXKEHHS OKPEMOi METOJUKU PO3CIiTyBaHHS, IO €
CHCTEMOIO BIIOMOCTEH MpO eJIeMEHTH MeXaHi3My 3704yuHy [ 12, c. 22]; HayKOBY KaTeropito, y ki onucaHi
THIIOBI O3HAKW 1 BIIAaCTUBOCTI momii 3moumHy [13, c. 17]; BiampaBHHI €JIEMEHT y CTPYKTYpl OKpPEeMHX
METOAMK PO3CIiTyBaHHS 371049uHIB [14, ¢. 6]; imeanbHy CYKyIHICTh KPUMIHATICTHYHO 3HAYYIINX CIEMCHTIB
Ta 3aKOHOMIPHOCTEH BUYMHEHHSI KOHKPETHOro 3704uHYy [ 15, ¢. 5] Tommo.

Hapeneni miaxoam DarOTh MOXKIIMBICTh OKPECIUTH KOHIIENITYaldbHY CYTHICTH TOHSATTS, BUOKPEMUTH
HOTO CTPYKTYPHI €JIEMEHTH Ta 3B’SI3KH. 3 OISy Ha MPHUHIIMIH MTOOYIOBH KPUMIHATICTHIHOI METOIUKH, Y
AKIM KpUMiHATICTUYHA XapaKTEPUCTHKA MOCIAa€ KIIOYOBY MO3HILIII0, OCTAHHIO OUIBIIICTh aBTOPIB TJIyMayaTh
AK iH(opMalLiiiHy MOJEINb 3JI0YUHY, Y SIKiil Ha CTATUCTHYHOMY PiBHI BimoOpaskeHi 3aJIeKHOCTI MK IEBHUMHU
CTPYKTYPHUMH eJeMeHTaMHu. Y TIIii MoJeli HasBHI THUIIOBI O3HAKH, IO XapaKTepU3YIOTh IIEBHY
knacu(ikauidHy Tpymy 3j70YMHIB, 1 crenuQiuHi, IO AAIOTh 3MOTY BIZOKPEMHUTH L0 TPYIy BiA iHIIHX.
BoaHouac rooBHOI0 pUCOIO I1i€i MO/ € Te, 1O BCi ii eleMEHTH CTaHOBIIATh IEBHY CUCTEMY 1 PO3IIISAaTH
iX 1301bOBAaHO HEMOIITLHO. BomHOYAC KOXXHUK €JIEMEHT OKpPEeMO 3JaTHUH BINIMBATH HA BHPIMICHHS
3aralbHAX THUTAaHb JIOCYAOBOTO pO3CIiAyBaHHS, 30KpeMa BHCYHEHHsS BepcCil, BHU3HA4YEHHS HampsMiB
30MpaHHs JOKa3iB Ta OOpaHHSA alrOPUTMIB il CHNigYOro, MPOTHO3YBAHHS MOJKIMBOI JiHIi TOBEXIHKH
3IIOYUHIIS TOMIO.

Ha nymky O. @. JIyGiHa, iaeTbest Tpo KPUMIHATICTHYHY XapaKTePUCTUKY 3JI0YMHHOI MIsUTHHOCTI, 1110
YSIBIIIETBCS aBTOPOBi OLIbII TOYHOIO, OCKIIBKH Ul HAYKH Ta MPAKTHKH CTAHOBUTH IHTEpEC HE 3JI0YMH K
Takui, a Bce Te, IO XapaKTepu3ye HOro BUYMHEHH:, CIIpHA€ POOOTi 3 MOINpeMKEeHHs, BUSABICHHS Ta Horo
npunuHeHHs [16, c. 11].

[IpuHIIUTIOBO 1HIIOI TO3WIII IMIOAO 3MICTY Ta TNPU3HAYCHHS KPUMIHAIICTUYHOI XapaKTePUCTUKH
norpumyetbes . O. Bosrpin. Ha Horo mymKy, KpuMiHaJIICTHYHA XapaKTEPUCTHKA 3JIOUMHIB € OMUCAHHSIM
CTaHy Ta 0COOJIMBOCTEH OOPOTHOM 3 PI3HUMH KaTETOPISIMHU 3JI0YHHIB, ITI0 BKJIFOYAE€ HAUITUPIIE KOJIO TUTAHb,
30KpeMa: BU3HAYEHHS MOHATTS Ta 3arajJbHUX YMOB JOCYJOBOTO CJI/JCTBA W JI3HAHHS; OMFCAHHS CTaHy Ta
ocobOnmBocTell OOpPOTHOM 31 3M0OYMHAMH NEBHOTO BHUAY; KPUMIHAIICTHYHY Kiacu(ikalilo 3JI0YUHIB,
00CTaBHHM, IO MiAJIATal0Th BCTAaHOBJICHHIO TOIIo [17, ¢. 206-209].

Hapenene Bu3HadeHHs TOTpeOye TOAATKOBOT apryMEHTAIlil 3 HACTYITHUX MipKyBaHb:

— MOHSITTS Ta 3arajbHi yMOBH JOCYIOBOTO CIi/ICTBA HE € KPUMiHATICTUYHUMH KaTeropisiMu 1 O1IbLI0I0
MipOIO CTOCYIOTbCSA HAYKU KPUMiHATBHOTO MPOLIECY;

— OMHCAHHS CTaHy Ta 0COOJMBOCTEH OOPOTHOM 3 IEBHUM BHJIOM 3JIOYHMHIB HE € CKIIAIOBOIO TIpeMeETa
KPUMIHATICTHKY;

— BUIUIATH SIK OKpEMHI eJIeMEeHT Kiacu(ikaliio 3I04MHIB HE JOPEYHO, OCKIIBKH KiIacudikamis cama
o ¢o0i He Hece iIH(HOPMAILIIHHOTrO HaBAaHTAYKCHHS,
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— 00CTaBWMHM, IO MiUIATAalOTh BCTAHOBJICHHIO, TaKOXX HE CTOCYIOTHCS KPHUMIHATICTHIHOL
XapaKTepUCTUKHU, OCKIIBKH OB’ A3aHi HE 13 3aKOHOMipPHOCTSIMH 3JI0YHHY, a 3 IPOLECOM HOTO PO3CIIiJyBaHHS.

3AiCHUBITK TEPMIHOJOTIYHUM aHaIi3, MU JIHIUIA BHUCHOBKY, IO OIIBIN BIAIUM, € BU3HAYCHHS,
3anpornoHoBade JI. S, [lpankiHuM, SIKUH IMA KPUMIHATICTUIHOIO XapaKTEPUCTUKOIO 3JI0YMHIB PO3yMi€
HAyKOBY KaTETOpiro, /1 3 JOCTATHIM CTYIIEHEM KOHKPETHOCTI OIMCAHO TUIOBI O3HAKH Ta BJIIACTUBOCTI MOIIi,
00CTaHOBKH Ta croco0y BUMHEHHS CYCHiIbHO HeOe3MeuHuX AisHb MeBHOI Kiacu(ikaliiHOI rpymnH, mpoLec
YTBOPCHHS Ta JIOKAJTi3aIlii TOKa3iB, THUIOJOTIYHI SKOCTI 0COOM Ta TIOBEMIHKH BUHHUX, IOTEPIILINX, a TAKOX
CTaJli 0COOJIMBOCTI 1HIIUX €IEMEHTIB MeXaHi3My 3104uny [13, c. 16-17].

[IpuHIMITIOBAa HOBU3HA KPUMIHAIICTUYHOT XapaKTEePUCTHUKH 3JI0UMHIB, Ha myMKy B. I1. Baxina, momnsrae
B TOMY, IO, TO-TIEPIIIe, B CHCTEMY JTaHUX IPO 3J0YMH BKJIIOUYCHO JIMINE CYTTEBI O3HAKHU (He Oyab-sKi, HE
OIHAKOBI JUIS BCIX BHIIB 3JIOYMHIB, a JIUIIE Ti, M0 B paMKax IIEBHOTO BUAY YW TPYIHU 3[aTHI CIPHUATH
PO3KPUTTIO Ta PO3CIIiIyBaHHIO); MO-APYTe, i JaHI «CIPalbOBYIOTHY JIUIIE Yepe3 BUSABJICHI iX 3aKOHOMIpHIi
3B’ 513k [18, c. 9]. IIpakTudHO, 1e moisITae B TOMY, IO i 9ac po3CiiayBaHHSI KOHKPETHOTO BHY 3J10YHHY,
CIIIBCTABJICHHS HAasABHUX IaHUX i3 CHCTEMOIO y3arajJlbHCHHX BIiIOMOCTEH TPO IHII 3JI0YMHHU I[HOTO BHUIY
JanyTh 3MOTY BHSIBUTH CIUIBHI O3HaKM M Ha Uil OCHOBI BHU3HAYMUTH YHMM XapaKTEpU3YIOTHCA HEBiZOMi
00CTaBUHH.

3 ommsmy Ha 3anpoONOHOBAaHI MIAXOAH, JO HAWOUIBII CYTTEBHX O3HAK KPUMIHATICTHIHOI
XapaKTEPUCTHKH 3JIOYMHIB SIK HAYKOBOI KaTeropii Ciia BITHECTH: CYKYITHICTh y3araJbHEHUX TaHUX IIPO
KPUMIHATICTUYHO 3HAYYINI O3HAKW 3JI0YMHIB IEBHOTO BUJy; BCTAHOBJICHHS U ypaxyBaHHS 3aKOHOMIipHUX
3B’S3KIB MiX IUMH JaHUMW, BUKOPHUCTAHHS ITMX JaHUX 1 3B’S3KIB MK HAMH JJIA BHPIIICHHS 3aBIaHb
MOTIepEeKEHHS, BUSBICHHS Ta IPUITHHEHHS 3I04YHHIB.

3 ypaxyBaHHSIM BUKJIaJCHOTO, B KPUMIHAJICTHYHIH XapaKTEPUCTHUIl HAYKOLI YiTKO BHOKPEMIIIOIOTh:
TEOPETUYHY KOHIEMIIIO (CUCTEMY MOHAThH 1 MiXKKATEropiadbHUX 3B’ SA3KIB ISl OMUCAHHS MOJIENI 3JI0YMHHOL
TISUTBHOCTI) SIK THOCEOJIOTIYHY OCHOBY Jjisi (hOPMYBaHHS METOIHKH PO3CIiIyBaHHS; CUCTEMY 310paHuX U
y3arallHEHUX JaHWX [P0 KPHUMIHATICTHYHO 3HAYYIli O3HAKA TICBHOTO BUAY 3JIOYHMHIB SK pPOOOYUit
(mpukiIagHU) IHCTPYMEHT posciigyBaHus [19, c. 138].

3 mporo mpumBomy, P. C. benkiH 3ayBaxkye, MmO KPUMIHAJTICTHYHA XapaKTCPUCTHKA SK €IWHUAN
KOMIUIEKC HaOyBae MPaKTUYHOTO 3HAYEHHS JIMIIE Yy BHITAIKaX, KOJW BCTAHOBJIEHI 3B A3KM Ta 3aJI€KHOCTI
MiX ii eleMeHTamMu, 10 MaloTh 3aKOHOMIpHUI XapakTep Ta BUpaXeHi B KUTbKiICHUX moka3zHukax [20, c. 316].

Y KpUMIHANICTHYHINA JHiTepaTypi BHCIOBICHO TIOTISAIA Ha KPUMIHATICTHYHY XapaKTEPUCTHKY
3JIOYMHIB K TEOPETUYHY KOHCTPYKIIIO Ta MPAKTUIHHKA IHCTPYMEHT PO3CHiIAYyBaHHA. AJPKE B IEPIIOMY
BUITJKy KPUMIHAJIICTUYHA XapaKTEPUCTUKA 3JI0YHMHIB € a0CTPAKTHUM OIMUCAHHSIM CTPYKTYPH KOHKPETHUX
BHUJIOBUX 1 TPYNOBHX XapakTepucTuk. IlincTaBoro mMmOOYyAOBH KPUMIHATICTUYHOI XapaKTEPUCTUKU SIK
MIPAKTUYHOTO 1HCTPYMEHTY € KpHMiHATICTHYHA Kiacu(ikallis 3J0YHHIB, IO, Y CBOIO Yepry, CTaHOBUTH
OCHOBY ISl PO3POOJICHHSI OKPEMHX METOJUK PO3CIIiAyBaHHS.

Y npoMy poO3yMiHHI 3araibHa KpPUMiHATICTUYHA XapaKTEPUCTHKA 3JI0YMHIB € aOCTPakTHUM
OTIMCAHHSAM CTPYKTYPH KOHKPETHHX BHJIOBHX 1 TPYHOBHX XapaKTEPUCTUK. MeTOHOIOTIYHOI0 MiACTaBOIO
MOOYIOBM XapaKTEpHUCTUK OKPEMHX BHIIIB 3J0YMHIB € KpHUMIiHAJIICTHYHA Kiacu]ikaiis 3JI0YHHIB, IO
BUKOPUCTOBYETHCS ISl PO3POOJICHHS OKPEMUX METOAUK po3cmigyBanus [21, c. 197-198].

Ha gymky neskux BYCHHX, ICHYE «3arajibHe» 3HAYCHHS KPUMIHATICTHYHOI XapaKTepUCTUKH [22, C.
282]. Mu BBakaeMo, IO 1€ JOCHTh aOCTpaKTHE BU3HAYCHHS. AJDKE KPUMIHAIICTUYHA XapaKTCPUCTHUKA SK
MPOJYKT HAyKOBOTO aHAi3y ¥ y3arajdbHEHHS 3HAYHOT'O MACHBY EMIIPHYHUX JaHHUX PO 3JIOYMHH MIEBHOTO
BHJly YU TPYNH MOXKE iCHYBaTH JIUIIC B KOHKPETHOMY 3HAYCHHI 1 JIUIIC B IIbOMY 3HAYEHHI Ma€ 3MIiCTOBBE
HaBaHTa)XEHHS Ta 3HAUYEHHS I PO3CIiyBaHH.

He w™moxHa BU3HATH BAAIMMH 1 CHOpoOM IEAKUX AaBTOPIB PO3TIAAATH KPUMIHATICTHIHY
XapakTepUCTUKY Ha PiBHI OKpeMoro 3i1ouuHy. Llinkom mopedHo, mo npu po3poOiieHHI KpUMiHaTiCTHYHOT
XapaKTePUCTUKY BUBYAIOTh OJIMHUYHI aKTH 3JIOYWHHOI MMOBEAIHKH, IO CTOCYIOTHCS IEBHOTO BUY UM TPYTIH.
YTiM, dumIe Ha piBHI y3araJIbHEHHS CYKYITHOCTI €JIEMEHTIB 3a pe3yJbTaTaMHd BHBUEHHS IMEBHOTO MAaCHBY
JMaHuX (OIEepPaTHBHO-PO3IIYKOBUX CIPAB YW KPUMIHAIBHUX MPOBAKEHB) BHUSIBISAIOTh 3aKOHOMIPHOCTI, 10,
MiCs BiJNOBIHOTO HAyKOBOTO OIPAIfOBaHHS, MOXXHA EKCTPAIOIIOBAaTH Ha TIPOIEC NPOBAKEHHS Y
KOHKPETHIH CIIpaBi.

Bpamoro € cmpoba HayKOBLIB, OINpaLIOBaHHS Ta pPO3yMiHHA Kiacuikanii KpUMiHATICTUYHUX
XapaKTePUCTHUK 3JIOYHHIB, Yepe3 BUKOPHUCTAaHHSA (IIOCOPCHKUX KATEropiil «OIWHUYHE», «OCOOIUBE» Ta
«3aranbHey. Tak C.C. UepHSIBCHKUH y CBOIX HAYKOBHX IpaIliX CTBEPIKYE, IO OAMHUYHE — II€ ysIBa MPO
onWH SKWUH-HEOyAr mpeameT (sBuiie) abo mporec, MmO BigoOpakae CyKyHHICTh NMPUTAMAaHHHUX ITHOMY
penaMeTy (SIBUIY) O03HAK, TOOTO I OAMHUYHHUM, KOHKPETHUH 3110unH. OCOOIMBE — BIACTUBOCTI, 32 SKHUMH
BHIUISIOTHCS KJIaCH MPEIMETIB, III0 BXOMATH IO 1HIIUX KJIAciB IPEIMETIB, YTBOPEHHX 3a O1JIBII 3araJbHUMU
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O3HaKaMH — II¢ TICBHUM MacWB 3JI0YMHIB, TMOEAHAHWX CIUJIBHAMH BUIOBUMH (HANPHUKIAM, Kpamikka,
(iKTUBHE TiANPUEMHHUILTBO TOLIO) YW TPYHOBUMH (HANpPUKIAA, KOPUCIMBI 3J0YHMHH, 3J0YHHHU, BUMHEHI
CITy»KOOBUMH 0COOaMH TOIIO) O3HAKaMH. 3arajbHEe — I1¢ 3aKOHOMIPHOCTI, BJIACTHBI 0ararboM TpeaMeTaM,
SIBHILIAM, TpoIiecaM, TOOTO — MIXKBUIOB1 00’ €IHaHHs (KJTacH) 3JI0YMHIB (HapHKIaa, eKOHOMIYHI, ()iHAHCOBI,
moAaTKoBi Tomo) [23, c.118].

Jlo OCHOBHHX €JEeMEHTIB KPHUMIHATICTUYHOI XapaKTEpUCTUKHU, L0 TPAIUIIOTHCS MPAKTUYHO Y BCIiX
aBTOPIB, CII BITHECTH: CIOCIO BYMHCHHS 3JIOYHMHY; MPEAMET 3JIOYMHHOTO ITOCSATaHHS; CIiAOBY KapTHHY
37I0YMHY; XapaKTEpPUCTHKY oOcoOM 3mounHIs. KpiM TOoro, BKasyloTh II€ 30BCIM pi3HI eleMEHTH:
KJacuQiKaIlito 3JI049MHIB; 00CTAaHOBKY 1 OOCTAaBUHYM BUMHEHHS 3JI0YMHY; CJIII4i CHTYaIlii; KOJI0O 00CTaBWH, 110
MiJUIATAIOTh BCTAHOBJIEHHIO y CIIPaBi; MOTHUBU BUWHEHHS 3704nHy Tomio. Lle muckyciiiHe muTaHHS sKe
oTpedye TOAATKOBUX OOTPYHTYBaHb, a BiITaK, MH HE MOKEMO HiATPUMATH TyMKY aBTOPIB PO BKIIOUCHHS
70 KpUMIHAJIICTUYHOT XapaKTEePUCTUKU €JIEMEHTIB, 1[0 MAalOTh CYTO KPUMIHOJIOTiYHE 3HAYEeHHS (HalpUKIa,
JIaHl PO MPUIMHU Ta YMOBU BUNHEHHS 3JI0YHMHIB), KpUMIHATLHO-TIPABOBE 3HAUCHHS (BIJOMOCTI TIPO 00’ €KT
3JI0YHHY), KpUMiHAIBHO-TIPOTIECYaIbHEe 3HAUYSHHS (HAPUKIIA, CIIII4i CUTYyaIlii, 00CTaBHHM, IO IiISTaI0Th
BCTaHOBJICHHIO, TOIIIO).

Cropobu cucTeMaTU3yBaTH THUIOBI BiOMOCTI MPO €JIEMEHTH KPUMIHAJTICTUYHOI XapaKTEPHCTUKU
3JI0YMHIB y chepi rocrnoaapchkol qisIbHOCTI 0yI10 3p00JICHO 1€ 3a PAAIHCHKUX YaciB. Po3po0icHHS BUCHHS
PO KPUMIHATICTHYHY XapaKTePUCTUKY €KOHOMIYHMX 3JI0OYMHIB, IO Todanacsd B cepenuHi 1960-x pokis,
JicTana poO3BUTOK Mi3HIiIIE W, MepemyciM, MPOTATOM OCTaHHIX POKiB. Y Mepioa SAKICHUX EKOHOMIUHHX
TIePETBOPECHh BUHUKIIA HEOOXIMHICTh Y JOCIIKEHHI 3JI0YMHIB, 110 BUWHAIOTHCS B Taly3sX, SKi paHilie He
BHBYAJIMCS B3arajii abo TOCIIHKYBaJIUCh HEAOCTATHRO, Cepel IKUX 1 cepa cTpaxyBaHHS.

PiBHI moOynOBM KPHMIiHANICTUYHUX XapaKTEPUCTHK 3aJIeXKaTh BiJ TOTO, KO OAMHUII CYKYIHOCTI
3JI0YMHIB LI XapakTEPUCTUKU CTOCYIOThCS. KpHMiHamicTHUHA KiIAacH]iKallisi €KOHOMIYHUX 3JI0YHHIB,
BIAMOBIAHO 10 1OTpPeO (OpMyBaHHS OKPEMHX METOIUK PpO3CIIIyBaHHS, A€ 3MOTY BHOKPEMHUTH
BHYTPIIIHBOBH/IOBI, BHJOBi, MO3aBUIOBI Ta TPYNOBI METOAMKH. IM BiANOBIJAOTh KpMMiHATICTHUYHI
XapaKTepUCTUKH, 110 HaJlekaTh 10 MEeBHOI Kiacudikaniiinoi rpynu. Tak, 3a rpyHnoBOIO O3HAKOIO MOXKEMO
BHOKPEMHTH KPUMIHATICTHYHY XapaKTEPUCTUKY KPUMiHAIHHUX MPaBOIIOPYIIEHEL y cdepl cTpaxyBaHHS, 3a
MO3aBHJIOBOI0 — CKaXXIMO, XapaKTEPHUCTHUKY IMAXPalcTB y cdepi HaJaHHs MOCIYT CTPAXOBHUMH KOMITAHISIMU;
3a BHIOBOIO — HampuKJal, XapakTepucTuky maxpaiictBa (ct. 190 KKYVY); 3a BHyTpilIHbOBHIOBOIO —
XapaKTEepPUCTHKY IIaxpaicTB, BUNHEHUX CIYXKOOBUMHU 0COOaMH CTPaxOBMX KOMITaHIA. TakuMm YMHOM, YHM
KOHKPETHIIANA PO3TIATAETHCS 3JI0YHH, THM IMUPIIE KOJIO €JIEMEHTIB, IO CTAHOBILITH KPUMIHANICTUIHUH
iHTEpEC.

Sk 3a3nauae O. @. JIyOiH, morenep CKIANIKCS JBa OCHOBHI MiAXOIU JI0 MOOYAOBU KPUMIHATICTUYHOT
XapaKTEPUCTHKH €KOHOMIYHHX 3JI0YMHIB: «eJIeMEHTHU (TT0OyA0BaHMI Ha OMHUCAHHI OKPEMHUX EJIEMEHTIB)
Ta «¢azoBuit». Y cBo0 uepry «¢a3oBUN» MiOXiJ IMPHITyCKa€ OMMCAHHS CTaliii PO3BUTKY 3IOYMHHOI
JisUTBHOCTI, 30KpeMa: 30ip Ta OWiHKa JaHUX, HA OCHOBI SKMX NPHHMAETHCS PIIIEHHS MPO MOKIHUBICTh
BUMHCHHSI 3JIOYMHY B KOHKPETHIH cuTyarii (repina ¢asa); 3MiHa HassBHOI CUTYyallii, GOpMyBaHHS 3JI0YHHHOI
TPyITH, KOPUTYBaHHS 3ayMy, ITIATOTOBKA 3ac001B TOIIO (apyTa (a3a); He3aKOHHE OJePKaHHI MaTepialbHUX
abo ¢iHaHCOBHX pecypciB, iX TNpPHUBIACHEHHS, PO3IMONLN, BUKOPUCTaHHS, Jeramizamis (Tpers ¢asza);
PO3IIMPCHHS 3JOYMHHUX 3B’S3KiB, 30LIbIIEHHS MaciuTaliB oOIepalliif, yI0CKOHAJIIOBAaHHSI 3aco0iB i
TEXHOJIOTiH (ueTBepTa dasza) [24, c. 48-52].

Buxozsiun 3 BuieHaBeAeHOro 3ampornoHoBaHa [. A. MaTycOBCBKMM CTPYKTypa KPHUMiHANiCTHYHOT
XapakTepUCTUKNA EKOHOMIYHHMX 3JIOUMHIB € YHIBEpCalbHOI, OCKIJIBKM IPYHTYETbCS Ha IOETHAHHI SK
«EIIEMEHTHHX», TaK 1 «(}a30Bux» maxomiB [25, ¢. 58-60].

Ha mizmcraBi mpoBeAeHOT0 TOCHIIKEHHS] KPUMIHATICTHYHOT XapaKTePUCTHKH 3JIOYHHIB Ta 11 3HAUCHHS
JUIs1 METOJIMKH PO3CITiAyBaHHA KPUMiHAIBHHUX MPABONOPYLIEHB Y cepi cTpaxyBaHHS MOKHA BU3HAUUTHCS 3
i CTpYKTypHHMH eJieMeHTaMi. BoHa 3 IEBHUMH yTOYHEHHSIMHA MOYKE BKIIFOUATH B cede:

— JaHl Mpo CIoci0 MiATOTOBKH, BUMHEHHS Ta MPHUXOBYBAHHS 3J0YHHY SK ICHTPATBLHUN CIEMECHT
KPUMIHATICTUYHOI XapakTePUCTUKH, Yy3aralbHEHHS SKUX Ja€ iHQOpMalilo Mpo OCHOBHI THIIOJOTI]
3JI0YUHHOI TISTBHOCTI;

— 00CTaHOBKY BYMHCHHS 3JI0YMHY (IIPOCTOPOBO-YACOBI TMapaMeTpH 3J0YMHY Ta (PaKTOpH
PETYISTHBHOTO XapaKTepy: 0COOIMBOCTI TEXHOJIOTIYHUX MPOIIECiB, HOPMATUBHO-TIPABOBOT'O PETYJIIOBAHHS);

— MpeaMeT 3JI0YMHHOTO NocsATanHs ((hiHaHCOBI pecypcu, MaifHO, MPaBoO Ha MAaHO TOIIO), IO MA€ Pi3Hi
dhopmu BUSABY, KUTBKICHI Ta SKICHI XapaKTEPUCTUKH 3aJICXKHO BiJ CIIOCOOY BUMHEHHS 3JIOYMHY Ta Chepu
CTPaxOBUX BiTHOCHH;

— BioMocTi mpo ocoOy 3mouynHLs ((pi3UYHI Ta COLiajbHI XapaKTEPUCTHKH, (popMa MPUYETHOCTI A0
3JIOYHHY, XapaKTep Ta B3aEMOBITHOCHHH Y 3JIOYMHHINA TPYIIi);
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— HACHIAKW 3JI0YMHY Y BUDJBIAI XapakTEPHUX CIIIMIB, a TaKOX XapaKTepy Ta po3Mipy MIKOIM,
3aroAisIHOT 3I0YUHOM.

OTxe, KOHIENITyaJIbHI TOTJISAM Ha CYTHICTH, MICIIE Ta 3HAYCHHS KaTeropii «KpHMiHaTiCTHYHA
XapaKTEePUCTHKA 3JIOYHMHIBY JUISI KPUMIHATICTUIHOI HAYKH Ta TPABOOXOPOHHOI MPAKTUKN HEOIHO3HAYHI Ta
BUKIIMKAIOTh KOHCTPYKTHBHOI JUCKYCii. Yce 1e € MiITBEp/UKCHHSIM HEIOCTaTHhOI TEOPETHYHOL
PO3po0IIeHOCTI 1i€l cKIagHol NpoOIeMH, CBIJUUTh MPO HAsIBHICTH CYTTEBUX PO30LKHOCTEH y MOrisaax Ha
TIPUPOTY, CYTHICTh, CTPYKTYpPY, KUIBKICTh €JIEMEHTIB KPHMIHATICTHUYHUX XapaKTEPUCTHK, OCHOBY ix
CUCTEeMaTH3allii, CIIIBBITHOIIICHHS [IOTO MOHATTS i3 CyMIKHUMU KaTETOPiSIMU TOIIIO.
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The Constitutional Law Committee is a part of a number of permanent committees of the Parliament
of Finland, formed on the entire electoral period. According to Art. 35 (2) of the Constitution of Finland
1999 [1] as well as §8 of the Parliament’s Rules of Procedure 2000 [2] at least 17 members and nine their
alternates must be included in its composition. All of them should be members of the Parliament and be
elected by a secret ballot, that is set in detail in §5 of Parliamentary Election Rules of the Finnish Parliament
2000 [3].

Since there is no Constitutional Court in Finland and the Finnish doctrine “does not see” its necessity
for various reasons [4] the Committee plays a key role in the preliminary constitutional control in the state.

In accordance with Art. 74 of the Constitution of Finland, “the Constitutional Law Committee shall
issue statements on the constitutionality of legislative proposals and other matters brought for its
consideration, as well as on their relation to international human rights treaties”. It should be noted that this
constitutional provision is the “successor” of Art. 47 (1) of the Finnish Parliament Act 1928 [5], and it is
similar in content.

Work of the Committee has two main vectors. The first relates to the imposition of statements about
“the constitutionality of legislative proposals and other matters”; second is aimed at determining “their
relation to international human rights treaties”.

It should be immediately noted that the “international dimension” within the competence of the
Committee should now be interpreted more broadly than it was stated in the Constitution. This is explained
by Finland's accession to the EU in 1995. From that moment, the Commission has acquired the powers in the
definition of the constitutional significance of certain issues arising from the Law of European Union. It was
further developed in Art. 74, Art. 95 (2) of the Constitution of Finland and in the Committee Statement Ne
38/2001 of 19 October 2001 [6] on the request of the European Commission and the Finnish Parliament.

The main documents issued by the Committee are: a) statements on the received bills; b) reports on
other issues.

Undoubtedly, the most important act of the Constitutional Law Committee is a statement, in which it
examines the constitutionality of received bills. The Committee shall submit that statement to the relevant
parliamentary committees in the Finnish legislative process.

In addition to the statements, the Committee currently produces reports on other issues, including the
quality of legislation published by the Parliament. These reports can be viewed as constitutional only
indirectly. However, they are in a certain relation to Art. 21 of the Finnish Constitution, which enshrines the
right to “good governance”, which implies a requirement for clarity of the law and its quality.

The Finnish Parliament adopts as ordinary laws as well as constitutional (so-called “exceptive
enactments™), using for this purpose a number of possible legislative procedures. Therefore, from a practical
point of view, the Committee's supervision of the constitutionality of draft laws consists, first of all, in
determining its proper legislative procedure.

Thus, by default, the Committee raises the question of the admissibility of the use of the ordinary
legislative procedure in which the law is adopted in the second reading by a simple majority of votes.

If the use of ordinary procedure is impossible for any reason, then there are two following options.
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The first option, which is used relatively often, associated with the definition that the draft law
corresponds to proposed interpretation by Committee. For example, in the resolution of its Statement Ne
26/2001 of 7 June 2001 on the draft law in the protection of information in the radio and telecommunications
activities, the Commission has determined that “legislative proposals can be considered under the ordinary
legislative procedure if they would be in compliance with expressed remarks by the Committee” [7].

The second option is associated with the adoption of the constitutional law procedure. In turn, there
are two kinds of procedure for the adoption of a constitutional law — regular and urgent (express).

Thus, Art. 73 (1) of the Constitution regulates the regular procedure for the adoption of the
constitutional law. A proposal on the enactment, amendment or repeal of the Constitution or on the
enactment of a limited derogation of the Constitution shall in the second reading be left in abeyance, by a
majority of the votes cast, until the first parliamentary session following parliamentary elections. The
proposal shall then, once the Committee has issued its report, be adopted without material alterations in one
reading in a plenary session by a decision supported by at least two thirds of the votes cast.

Urgent procedure related to those cases where the proposal is declared urgent by a decision that has
been supported by at least five sixths of the votes cast. In this event, the proposal is not left in abeyance and
it can be adopted by a decision supported by at least two thirds of the votes cast (Art. 73 (2) of the
Constitution).

In addition to monitoring the legislative procedure, the undeniable challenge of the Committee is a
substantive level of the bill, its compliance with the existing constitutional norms, which in practice is a
difficult aim to achieve. However, the Finnish legal doctrine [8] points out that since the reform of the
fundamental rights of 1995 “deviation from constitutional rights” are very rare, and all the legislation was
originally adapted to the constitutional norms, that, at first glance, greatly simplifies the work of the
Committee.

Indeed, most often the Constitutional Committee in his Statement concludes that the proposed
legislation does not directly violates the Constitution and encourages the Special Commission to formulate
provisions of the bill so as to protect affected constitutional norms a best possible way.

The Committee has the right to speak with a more “active position”, expressing a concrete proposal
for the resolution of legal collision. However, a special committee is not obliged to follow the remarks of the
Constitutional Committee and has the right to leave the original version of the text of the bill, pointing out
the reasons for non-use of a more “friendly to the constitutional rights” version [9].

There is also a difficulty in the implementation of the preliminary constitutional control by the
Committee. It is not always obvious that the bill violates or has a negative effect on the constitutional
provisions; it is difficult to determine in the preliminary stage of the constitutional control by its nature.
Often, when there is any doubt, the solution is to request a special commission to do an expert assessment of
the impact of the bill on the specific constitutional norms and its interaction with other provisions. Typically,
such requests are made through the secretaries of the parliamentary commissions addressing to specific
experts, set out in the part of the ministries of the Government of Finland (Professors of International and
European Law of the leading universities of Finland with a high reputation in the professional field, as well
as retired judges of the Supreme Court of Finland).

However, such a mechanism is optional and it is its main drawback. It is not integrated into the
Finnish legislative process and provide exceptional initiative of individual members of the parliamentary
committees.

Preliminary constitutional control exercised by the Committee is abstract in nature and is aimed at
possible options for the future application of the law. It includes three levels: a) the level of the legislative
process; b) the normative level; ¢) the level of compliance with current legislation. A special feature of this
type of constitutional control is also his general character, its implementation is not associated with any court
case or a particular situation. However, as rightly observed I. Saraviita [10], the Committee, in practice, at
least seeks to anticipate the possible enforcement situations, and in this sense, preliminary constitutional
control acquires specific features.

The Constitutional Committee is the only committee whose documents are directly enshrined in the
text of the Constitution of Finland. This, in turn, points to their exceptional constitutional importance.
However, the Constitution does not directly declares the Committee's binding instruments. So to whom they
are addressed and how they are enforced?

In practice, the interpretation of the Constitutional Law Committee of the bill, which deals with the
interaction of its provisions with constitutional rights, is binding on the Parliament of Finland, while the
conclusion of the Committee's choice of legislative procedure is “subsidiary” to the Parliament (and its
special commissions).
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The Finnish legal doctrine is not so clear in the answer to this question: it gives a "cautious" view that
the Committee’s issued documents are mandatory only de facto [11]. Such caution stems from the fact that
its binding nature is nowhere fixed de jure and that, by and large, it is caused by the custom. There are other
views. Thus, O. Suviranta [12], in contrast, believes that the Commission documents mandatory within the
framework of the plenary session of the Parliament.

From another point of view, all the parliamentary commissions are subsidiary bodies; legally binding
decisions are made only in the plenary session of the Parliament. Following this logic, strengthening the
binding nature of the Committee’s acts for the other parliamentary committees would influence to the
plenary session of Parliament that would violate the parliamentary balance of power and it would be
unacceptable for it in general.

An interesting point is that the statements of the Constitutional Law Committee relate only to draft
laws, which are taken by Parliament, and in this sense, they are mandatory only for it. Acts of the Committee
does not "bind" legislative work of the Government of Finland. As a consequence, there is a challenge to the
Finnish constitutional law: provisions affecting these or other rights of citizens should be included in the Act
of Parliament, while the Government acts often contain provisions on the various factors that have an impact
on how the above-mentioned provisions of the Law would be performed in practice. For example, these
provisions may be applied to the public authorities and service points in different regions of Finland,
affecting the fundamental rights to equality before the law (Art. 6 of the Constitution) and the linguistic and
cultural rights (art. 17 of the Constitution).

However, the Committee has an indirect task in execution of the preliminary control. Fundamental
rights and provisions of the Constitution should be taken into account in the process of publication of
governmental acts. During the evaluation of the draft law, the Commission may establish guidelines on
observance of the constitutional rights concerning the governmental order, interrelated with the execution of
the relevant law. Thus, the Commission has the ability to partially limit the law-making powers of the
Government.

In this respect, quite revealing is the so-called "Kokkola experience" that involves the reform of the
regional administration in Finland. It shows how the Committee oversees compliance with the basic
language rights enshrined in the Constitution of Finland.

In accordance with the received draft law was proposed to issue a decision on the formation of
regional departments of the regional authorities in the form of a government decree but not a law. Referring
to the established in Art. 17 of the Constitution the linguistic and cultural rights, the Commission, in its
Statement Ne 21/2009 of 25 September 2009 [13] stated that there should be selected the option Act
(Ordinance or Act), which provides a better level of protection of constitutional rights in each case. The
Committee also published guidelines for the Government to help it to comply with the above constitutional if
the issuance of the decree would be selected.

Turning to the international dimension in the work of the Constitutional Committee, it should be noted
that within the framework of this direction of the activity it published a number of important statements
concerning major international treaties ratified by Finland and their place within the Finnish legal order.

The first example is the Statement of the Constitutional Law Committee Ne 2/1990 [14] concerning the
European Convention on Human Rights, which was ratified by Finland in 1990. It stressed in it that in case
of legal collision, should be selected more “friendly to the fundamental rights” norm. This idea marked the
beginning of the basic principle of the doctrine of “friendly to the fundamental rights” interpretation in
Finland, which subsequently reflected in the jurisprudence of the Supreme Court of Finland and Supreme
Administrative Court of Finland [15].

Another important example is the series of statements of the Committee in relation to the EU Law and
ratification of the Amsterdam Treaty and Treaty of Nice in Finland, in particular.

A feature of the ratification of the norms of the primary EU Law in Finland is the use of the
constitutionally enshrined institution of exceptive enactments (constitutional laws). Ratification of the
Amsterdam and Nice Treaties, in turn, inevitably led to the need for constitutional and legislative
amendments in the Republic of Finland.

The main question [16] arose before the Finnish jurists regarding the Treaty of Amsterdam as the first
significant change in the founding treaties of the Union: whether it is expanded or not the “gap” in the
Constitution of Finland which was made by use of the exceptive enactments in 1994 with the accession of
Finland to the EU?

According to the Committee’s Statement Ne 10/1998, the answer to this question was positive.

By its nature, the need for constitutional law procedure to ratify the Treaty of Amsterdam has arisen
because under this Treaty, qualitatively new powers of the Finnish government agencies in favor of the EU
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institutions have been transferred. Therefore, that fact underlines a further intervention in the sovereignty of
Finland.

The circumstances of the ratification of the Treaty of Nice seem to be more interesting. In this case,
the use of the institute of exceptive enactment was considered inappropriate by the Comittee.

Two main reasons explained this result in comparison with the implementation of the Treaty of
Amsterdam.

First, the Treaty of Nice touch to a large extent the reform of the institutional structure of the EU,
taking into account its expected expansion.

In its Statement Ne 38/2001 [17] Constitutional Law Committee considered such changes as ‘“normal
evolutionary consequences and needs which, however, by and large, are not important for Finland in terms of
changing its sovereignty”. However, this does not mean that the Treaty of Nice, in principle, was
“constitutionally insignificant”. In fact, the ratification of the Treaty of Nice by the Parliament of Finland
was mandatory on the ground that the Treaty “required under the Constitution for any other reason the
adoption by the Parliament” (Art. 94 (1) of the Constitution of Finland), in addition to the fact that the Treaty
of Nice contained numerous articles of legislative character.

Secondly, there were significant constitutional changes in Finland before the entry into force of the
Treaty of Nice — a new Constitution was adopted, which entered into force on 1 March 2000.

Entry into force of the new Constitution, according to L. Nieminen [18], in turn, provided a
sufficiently powerful shift in the understanding of the sovereignty of the Constitutional Law Committee of
Finish Parliament.

Conclusion

Thus, the Constitutional Committee of the Finnish Parliament plays a key role in the preliminary
constitutional control in the State. It published in course of its activities different acts binding on Parliament
and Government of Finland (statements and reports), in which it evaluates the draft laws, interprets them and
resolve issues on the relation of laws to international treaties on human rights and the role of EU law in the
Finnish legal order.
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Po3pobiieHHS MOHATIHHOTO amapary, 30KpeMa, HayKOBOTO OOIPYHTYBAaHHS 1 BH3HAYCHHS ITOHSTTS
«TpoMajicbka Oe3IeKay, po3MeXyBaHHS 1 BCTAHOBJICHHSI IIEBHUX 3B’S3KIB 3 1HIIMMH MTOAIOHIMHY TTPaBOBUMU
SBHUIIAMH, Ma€ BEJIMKE 3HAYCHHS AJISI MPABO3aCTOCOBHOI AisTIBHOCTI.

3HauuMIcTh chepu rpoMaachkoi OE3MEKHU MOB’sI3aHa 3 THUM, IO II¢ MPaBOBe SBHIIE (POKYCY€e CKIaIHI
MIpoIIecH, IO BiMOYBAIOTHCSA B KpaiHi. IcHye mymka, 1o 3a0e3ledeHHs HaIllOHAJIBHOI Oe3MeKH, a 30KpeMa
IPOMAJICHKOI, Y JACSIKOMY CEHCI € YMOBOIO 1 OJJHOYaCHO MeTOr0 pedopmyBaHHs kpainu [1, ¢. 23].

BimoOpakaroun ckiazHi COIiaabHI MPOIECH Ta SBUIA, TIOHATTS «IPOMaJIChka Oe3leka» 00’ €KTUBHO
Ma€ KOHKPETHO icTOopuuHui (i qTuHaMIYHKI) XapakTep 1 TICHO MOB’sA3aHe 3 yciMa opMaMu Ta HalpsMaMH
B3a€MOJIi] y cHCTeMI «IIpUpoAa — JI0AWHA — CYCHIbCTBOY [2 ¢. 23-27].

B ropuauuniit nitepatypi Ta oiliiHUX JOKyMEHTaX HOHSTTSA «TPOMaJichbKa Oe3MeKa» 3aCTOCOBYETHCS
3 METOI0 XapaKTePUCTHUKU CTaHy, NpPH SKOMY 3aXHUINEHI PI3HOMAaHITHI 1HTEpecH Iep>KaBH, 3BEICHA N0
MIHIMYMY BipOTiHICTh BUHHUKHCHHsS HEOE3NEYHHX PEAThbHUX Ta MOTCHIIHHWX BHYTPINIHIX Ta 30BHINIHIX
3arpo3, a TaKoX 3a0e3MeUyeThCSI MOKIMBICTh AJSl €(EKTHBHOTO PO3BHTKY OCOOHMCTOCTI Ta CYCHIJIBCTBA.
Jlane 3arajpbHOTEOpETHYHE BH3HAYCHHS BimoOpakae yIpaBIIHCHKI Ta MPaBOBi (aaMiHICTPATUBHO-TIPABOBI,
iH(opMaIliifHO-TIpaBOBi) acmekTH, a 3a0e3medeHHS TPOMAJICHhKOi Oe3lmeku IIOB’sA3aHe 3 PO3POOKOIO,
OPUAHATTAM Ta peali3ali€l0 HOPMAaTHBHO-PABOBHX aKTiB SK TapaHTid 3aXUILEHOCTI OCOOHMCTOCTI
CYCHUIBCTBA Ta OCOOMCTOCTI 30KpeMa, 3a0e3mneyeHHs ix 0e3nedHoi >KUTTEAISUIBHOCTI, IpaB Ta cBobox [3, c.
22].

CytreBe Mmicue y Oyap-sKii Teopii HaJeXHUTb po3poOLi MOHATIHHOTO amapary. 3a3HauyuMo, IO
BiJICYTHICTh €IMHOI TEPMIHOJIOTIi «CIpPHUSAE» MOMHIKOBOMY TIYMayeHHIO, JIOTIYHUM IOMHIIKAM, 30KpeMa,
MiaMiHI TTOHATTS. Taka cuTyallis Ha TIEBHOMY €Talli TaJbMy€ TOMAIBIINN PO3BUTOK IOPHINIHOI HAYKU. Y
MIPaBO3aCTOCOBHIHN AISUTPHOCTI HEOTHO3HAYHE TIIYMadeHHS OHITIHOTO armapaTy MPU3BOIUTE 10 HEUITKOCTI
y BU3HAYCHHI KOMIIETEHLIi Cy0 €KTIB, IO BiAMOBiANbHI 3a pealizaliio Aep>KaBHOI MONITHKY Yy TIeBHiH cdepi
myOJIIYHOTO YyNpaBIiHHS, 301IbIICHHS BUIAAKIB 3aCTOCYBaHHS IOCAJOBHUMU OCOOAMH aaMIiHICTPAaTHBHOTO
PO3Cyay, 110 CYTTEBO MOYKE TMO3HAYUTHCS Ha CTaHI 3a0e3MeUYeHHs IpaB 1 ¢cBOOOA (Di3MUHUX Ta IOPHIATHHUX
oci6. TakuM 4MHOM, Y JOCHIKEHHI Mpo0biieM 3a0e3MedeHHs TpoMaIcbKoi Oe3MeKH SIK y 3BU4aliHIX YMOBaXx,
TaK i B yMOBaxX BUHMKHEHHS HaA3BHUAHHHUX CUTYyalild, HacamIepe HeoOXiJHUM € BU3HAUCHHSI MOHATIHOTO
amaparty, IKHH € YaCTHHOIO TEOpPil IPOMaIChKOi OE3IeKH.

[TounHatoun aHaji3 MOHATTSA «TPOMajchka Oe3neka», BapTO 3ayBa)KUTH, IIO CHOTOJIHI B HAYKOBUX
npaisgx chopMmyBanacs BeJMKa KUIBKICTh MOTJISIAIB 100 ii BU3HAueHHS. TepMiH «rpomaichka Oe3mexar
JIOCHUTH IIMPOKO BUKOPHUCTOBYETHCS B PI3HUX Tally3sX HAYKOBUX 3HAHD Ta MPAKTHUYHOI MISIIEHOCTI OpTraHiB
myOJTivyHOT aaMiHICTpaIlii, 30KkpeMa cy0’€KTiB 3a0e3meueHHs TpoMaachkoi Oe3neku. [IpoTe, He3Bakaoun Ha
PO3MOBCIO/IKEHE HOTO 3aCTOCYBaHHS, Ha Kallb, CHOTOJHI HEMA€E €JMHOTO MiIXOAY A0 BU3HAUCHHS AHOTO
MNOHATTS. Y 3B’S3Ky 3 UMM, JOLUIJIBHO NPOBECTH MNOTIHONEHUI aHali3 HayKOBOI JIiTEpaTypH, YHHHOTO
3aKOHO/IaBCTBA 3 MMTaHb BU3HAYEHHS 3MICTY TIOHATTS «TPOMaJICbKa Oe3ImeKa.

VY 1opuanuHiil miTepaTypi MOJ0 BHU3HAYEHHS 3MICTY MOHATTS T'POMAJACHKOI O€3MeKH HaBEACHO pi3Hi
OyMKU. 3 OISy Ha 1€, ChOTOJHI B Hayli HE pO3pO0JIEHO €IMHOTO MiAXOLY 10 PO3YMIHHS TPOMAACHKOT
Oe3mnexwu.

3 ¢dimonorignoi Ta pitocodcrkoi MO3MUITT e CIOBOCIIONIYUCHHS OXOIUTIOE TBAa TOHSTTS: Oe3leKa Ta
CYCHUIBCTBO, IO SABJSIE COOOI0 CYKYMHICTH ()OPM CyMiCHOI IisUUTBHOCTI JIIOACH, sIKa CKJIayacsl iCTOPUYHO, a
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OT)KE, CYKYIHICTh CYCIITLHUX BITHOCHH, IO BUHUKAIOTH y NepkaBi. TakuM YMHOM, TpoMajickka Oe3IeKa €
CTaHOM CYCHUIBHUX BiJIHOCHH, IIO IOMEpe/pKae 3arpo3y 3aBAaHHS LIKOAM 1 3a0e3mneuye ix HOpMallbHe
(hyHKITIOHYBaHHS.

Otxe, e Oe3reka He JUIIe 3A0POB’ ST OKPEMOi JIIOAMHN a00 CYCIIIFHOI TpymH, a i 6e3meka iXHROTO
MaiiHa, 4ecTi, TiAHOCTI Ta Oe3leKka BCiX OCHOBHMX KOMIIOHEHTIB OKpeMOi 0coOHMCTOCTi abo CyCHijbHOT
TPYIH, [0 CTAHOBIIATH CYKYITHICTh I[IHHOCTEH, 110 OXOPOHSIOTHECS MOPAJILHUMH Ta MIPABOBHM HOpMamH [4,
c. 28].

M.L IlanoB ta B.II. Tuxuii, po3rasaaodu rpoMaichKy Oe3leKy Sk oAHy 3 0a30BHX KaTeropiil y
METOZOJIOTIi MpaBO3HABCTBA, 3a3HAYAIOTh, 110 BOHA Mae 0araTo3HayHICTh, 0araTOACHEKTHICTb i CYTTEBUHN
ob6car Ta 3MicT. I'pomanceky Oe3lmeKy MOXHa PO3TIIIIATH SK CTaH, KOJM HIKOMY HIYOTO HE 3arpoKye
[5,c. 13].

JLJI. TlomoB y mimpy4HHKY «AJAMIHICTpaTHBHE TIIpaBO» 3a3Havyae, MO0 TPOMAAChKa Oe3meka
PO3TIAAAETHCS, K CHCTEMA CYCIIJIFHUX BiJHOCHH, II0 BUHUKAIOTH BIATIOBIAHO /IO MPABOBHX, TEXHIYHUX Ta
IHITUX BUAIB HOPM NPW BHKOPHCTaHHI 00’ €KTIB Ta MPEIMETIB, IO CTAHOBILITH MiABUINCHY HEOE3IEKy I
JofeH 1 CycIinbCTBa B LIJIOMY, Y pa3i BUHUKHEHHS! OCOOJMBUX YMOB Y 3B 513Ky 3 BUHUKHEHHSM CTHXIHHOTO
nuxa abo 1HIIO1 Ha/I3BUYAHOT 0OCTaBHHHM COIIAILHOTO 00 TEXHOTCHHOTO XapakTepy [6, ¢. 663].

B.B. I'ymuH BBakae, mo Tpomajichka Oe3leka — IIe COIiaJbHO-TIPAaBOBE SIBHINE, ITiJl SKHUM CIIiJI
PO3YMITH CYKYITHICTH OITOCEPEIKOBAHMX JIKEPEJ ITiIBUINCHOI HEOE3MEeKH CYCHUIPHHUM BiIHOCHHAM, ITO
PETYIIIOIOTHCS CUCTEMOKO IOPUAMYHUX HOPM 3 METOI0 TOTNEpEDKEHHS, JOKaji3allii Ta JiKBigamii yMoB Ta
(akTopiB, SKi CTBOPIOIOTH MOTEHIIHHY a00 peajbHy 3arpo3y KHTTEBO Ba)KJIHMBUM IHTEpecaM OCOOMCTOCTI,
CyCIIBCTBa, epkaBH [4, c. 48-49].

Oxpema rpyna BYCHUX y 3MICTI MOHSATTS «IpoMajicbka Oe3neka» BU3HAuae BCi 00’ €KTH 1l 3axXucCTy, a
came: TpoMajchka Oe3neka — 1€ CYKYNHICTh OpraHiB Ta 3aco0iB, IO 3AIMCHIOIOTH MONEPE/HKCHHS Ta
YCYHEHHS 3arpo3 JKHATTIO Ta 3/I0pPOB’I0 JIIO/IEH, MaTepiallbHUM IIIHHOCTSIM Ta HaBKOJIUITHHOMY CEPEIOBHIIY
[7,c.21].

K.C. Benncpkuii y nexuiiinomy kypei «llominelicbke npaBo» 3a3Havae, 10 rpoMajicbka Oe3neka — e
00CTaHOBKA, SIKa XapaKTePU3YEThCS BIJACYTHICTIO KOH(IIIKTIB Ha pENITiMHIN, HaIliOHANBHINA Ta TPYIOBIH
ocHOBi. Ha #ioro maymKy, mig TpoMajCchKoio O€3IEKOI0 CIiJ PO3YMITH CTaH, MPHU SKOMY OCHOBHHUM €
TPOMAaJICbKHI CIOKi Ta BIEBHEHICTh TPOMAJsSH y CBOIM 3aXMIIEHOCTI BiJ 3arpo3 Ta Aiil Oynp-iKoro
XapakTepy, o 3a0e3MevyeThCsl CHCTEMOIO MMPABOOXOPOHHUX, a B TEPIIy Yepry CHCTEMOIO MOJIIEHChKUX
oprauis [8, ¢. 261-266].

Hyxe nikaBum € norisan B.M. Bacina mono Bu3HaueHHS TpoMaackkoi 6e3neku. Ha gymKy BueHoro,
IrpoMajicbKy O€3MeKy IOLIbHO BH3HAYaTH Opa3y y AEKUIBKOX acleKTax, a came: IpoMajchbka Oe3leka B
YIIPaBIiHCEKOMY, aJIMiHICTPAaTHUBHO-TIPABOBOMY Ta iH(OPMAITIHHO-TIPAaBOBOMY acleKTaxX SBJsi€ cCOO0I0 CTaH
3aXHINEHOCTI HOPMaMM aAMIHICTPATHBHOTO Ta iH(QOPMAaIifHOrO mpaBa YiTKO BH3HAYEHOI CYKYITHOCTI
CYCITbHUX BITHOCHH, IO CKJIQal0ThCS Mijl Yac KHUTTEMISUTBHOCTI OCOOMCTOCTI Ta CYCIIBCTBA, OE3MIEYHOTO
Ta 3aKOHHUX iHTEpeciB [9, ¢.81].

€.b. OnbpXOBCHKMIA y OUCEPTALiHHOMY JOCHI[DKEHHI «AJMIHICTpAaTHBHO-IPAaBOBI  3acO0HM
3a0e3nedyeHHs TPOMaJIChKO1 0e3MeKm» MOHSATTS TPOMAIChKOi OE3MEeKH PO3TIsiAac y MHUPOKOMY Ta BYy3bKOMY
po3yminHi. Ha #oro qymKy, rpomMaachka Oe3reka y MHUPOKOMY PO3yMiHHI — I1¢ KOMIUICKC MPAaBOBHX, Y TOMY
4yucil i MpaBOOXOPOHHUX, 3aX0/iB, 0 3a0€3Meuy0Th HOpMaJibHe (QYHKIIOHYBaHHS I€pKaBH, CYCIIUILCTBA,
00CTaHOBKY CIIOKOIO [Tl KO’KHOTO TPOMaJSTHUHA.

Y By3bKOMY pO3yMiHHI TrpoMajcbka Oe3leka — IIe TOPSAIOK BOJBOBHUX CYCHUIPHHX BiTHOCHH, IIIO
BHHUKAIOTh Ta CTBEP/KYIOTBHCA Y TPOIECI JKUTTEMISIBHOCTI TPOMAJSH, iX CIJIKYBaHHS B TPOMAaJCBKUX
MICIISIX 3TiAHO 3 YMHHMMH NPUINHCAMH MPABOBUX HOPM Ta MPaBKJ 1 3BUYAIB LUBIII30BAHOTO CYCHLIBCTBA.
Buenwii BBakae, 110 10 3MiCTy TPOMaJICEKOi O€3MEeKH ¥ BY3bKOMY PO3yMiHHI BXOJIUTh KOMIUIEKC TPaBOBHUX
Ta OpraHizamiifHuX 3aXOMiB, AKi O pEryJIoBaJIM BiJHOCHHH, IO CTOCYIOTHCS TPOMAJICHKOI Oe3meku Ta
MPAKTUYHOI isTTHHOCTI ISP>)KaBHUX OPraHiB, B TOMY YHCIi MpaBooXopoHHuX [10].

Be3 cymHiBy, Taka nymKa Mae mpaBo Ha icHyBaHHs. IIpore BapTto moroautuch 3 npodecopom O.B.
Ky3pmeHko, sika BBakae, 10 BU3HAYEHHS MOHATTA y IIUPOKOMY Ta BY3bKOMY pO3yMiHHI HE JIHIIE
YCKIIaJHIOE HAYKOBO-AOCHiAHY po0oTy y Oynp-Akii cdepi, a Takok 3HAYHO YCKIATHIOE MPAaBO3aCTOCOBHY
TisUTbHICTH, HamMaranHs BYSHOTO BH3HAUUTH MOHATTS Y MIUPOKOMY Ta By3bKOMY PO3YMiHHI 3BOJIATHCS HE 10
Mporpecy B HAyIll, a IO TOJEPAHTHOTO CTABJICHHS J0 BU3HA4YEHB, IO OYyJIHM HaBedeHi padimre. IOpumamana
TEPMIHOJIOTISI HE MOBHHHA MaTH HEOJHO3HAYHOCTI, ¥ 3MICTi HMOHSTTS MOBHHHO OyTH YITKO BimoOpakeHe
KOHKpPETHE MPaBOBE SBUIIIE.
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Ha gymxy O.I. Ilapy6oma, rpomaachka Oe3rmeka — Ii¢ BiTHOCHHHM, SIKi CKIAHAIOTHCS y CYCHIIBCTBI,
MOB’sI3aHI 3 PETYISIIE€I0 MPAaBOBUX 1 TEXHIYHUX HOPM, CIPSIMOBAHMX Ha 3a0e3leUYCHHS OC3IMEKH JIOJICH,
TIOB’SI3aHUX 3 TOMEPEHKCHHAM HEOE3MEUHUX 3arpo3 IS KUTTS 1 3I0pOB’S JIoAcH, Ha Oe3leKky MaiftHa
BracHuKiB [11, c. 33].

CyTHICTh BHKIIQJICHOTO Ja€ MiJCTaBH CTBEPIKYBATH MPO TE€, M0 B ICHYFOUMX HAYKOBUX MOTJISIIAX
010 BU3HAYCHHS MMOHATTS «IPOMaJIChKa Oe3reKka» HeMae €IHOCTI y 11 BU3HAYCHHI.

OTxe, MOXXHA JIHTH BHUCHOBKY: IO-TIEpINE, OUTBHIICTh BH3HAYCHBL BiJOOpa)kKarOTh PI3HOMAHITHI il
ACTEKTH Ta 00’ €EKTH OXOPOHH, MO-APYyTe, BUCHI KOHIICHTPYIOTh YBary JIAIIEC Ha OJTHOMY 3MiCTOBHOMY acCIeKTi
IpOMaJIChKOi Oe3leku, a caMe: piBHI 3aXWIICHOCTI BiJ pi3HUX 3arpo3 (COoLiaJbHOr0, TEXHOTECHHOTO,
MIPUPOTHOTO XapaKTepy TOIIO), MO-TPETE, BUHUKIN HAYKOBI TOTJISAM, BIATIOBIAHO IO SKUX HAI[lOHAIBHY
0e3IeKy OTOTOKHIOIOTH 3 TPOMAJICEKOI0 OE3TEKOTO.

Y HayKOBHUX Mparisx TpoMajichka Oe3rneka BU3HAYAEThCS SIK:

—  cHUcTeMa CYCHUIBbHHMX BIHOCHH, IIIO PETYIIOIOTHCS MPABOBHMH HOPMAaMH 3 METOIO 3a0e3MeYeHHS
YKUTTEBO BXKJIMBHUX 1HTEPECIB OCOOMCTOCTI, CYCITUTLCTBA Ta JACPIKABH;

— cuCTeMa CYCHUIBHHX BiJHOCHH, IO PETYJIIOKTHCS HOPMamu TpaBa 3 METOH 3a0e3leUCHHS
0e3neKu O0COOWCTOCTi, CYCHIbCTBA Ta JEpXaBU BiJ] 3arpo3, II0 BHHUKAKOTh BHACIIJOK BYHMHCHHS
MPaBOIOPYIIEHb, MOPYIIEHHS MOPSIIKY BUKOPUCTAHHS MPEIMETIB, IO € JHKEPESIOM ITi ABHIIEHO] HeOe3meKH,
a TaKOX BiJ IHIINX HETaTUBHUX SBHUIII COMIAILHOTO, IPUPOTHOTO Ta TEXHOTEHHOTO XapaKTepy;

—  BIJICYTHICTb MOXIJIMBOCTI pU3HKY BUHHKHEHHS HEOe3MeK i Koro — abo 4oro-HeOyab.

Y HayKOBUX MpaIlix iCHY€ TO3HIIiA, 3TITHO 3 KO TPOMaJChKka Oe3eKa BU3HAYAETRLCS K TAKWUH CTaH
CyCHUIBCTBa, JIIOMWHU, KOJNHM 3a0€3ledeHi COpUATINBI yMOBH I 3a0BOJICHHS Ta peaiizallii #oro
KHUTTEBUX, MOPAIbHUX, IyXOBHUX Ta MaTepiaibHUX IMOTped, KOMM € B HHUX HEOOXiIHMH MiHIMyM
CTaOUIBHOCTI Ta CTIMKOCTI, TOOTO MOXIIMBICTb MPOTHCTOSATH IECTPYKTHBHOMY BIUIMBY, HeOe3leKaM Ta
3arpo3aM pi3Hoi reHe3H (ComalbHIM, CKOHOMIYHHUM, TPUPOTHUM, TEXHOTCHHUM ).

VY koHTekcTi mpobieM 3abe3mnedeHHs] Oe3NMeKH KpaiHW, 30KpeMa TIPOMaAChKol Oe3lekH, ocoOiuBe
3HAYEHHS 3aliMae aHaJli3 COLialibHOI CTabIIBHOCTI Ta CTIKKOCTI. Y Oynb-IKOMY CYCHUIBCTBI came KaTeropii
«be3meka» Ta «CTAOUTBHICTBY XapakTEepH3yIOTh MOTO PIBEHBb COIIANIBHOI OpTraHizallii Ta CIpOMOKHOCTI
MIPOTHUCTOATH Ae3opranizamii [1, c. 32].

Besneka icHyBaHHS € MPOBITHUM MOMEHTOM Y 3a0€3IMEUCHHI )KUTTEMISUTLHOCTI K CYCIiIbCTBA, TaK 1
okpeMoi ocoOu. besreky MokHA BBaXKATH €JICMEHTOM COINIAJIBHOI CHCTEMH, IO BUSABIISETLCSA Y i IITICHOCTI,
BIIHOCHIA caMocCTiitHOCcTI Ta cTifikocTi. CTIHKICT, CHCTEMH IIOB’s3aHa 3 il CIPOMOMKHICTIO 30epiraTu
«pIBHOBAry», BAAJI0 aJanTyBaTUCS 3a JOMOMOTOH) IONITUYHUX, CKOHOMIYHHX, IMPAaBOBHX Ta IHIIMX
MeXaHi3MiB /10 3MiH, 10 BiAOyBarOThCS SIK Y JIepXkaBi, Tak 1 y CyCHIbCTBI, a TAKOXK €(EKTHUBHO BUPILIyBaTH
KpH30Bi CHUTYyaIlii, BUPIITyBaTH COMialbHI KOH(MIIIKTH, JIKBIJOBYBAaTH HACIIIKHA MPUPOTHUX KaTaKIIi3MIB
Tomo. OTKe, TpOMaAChKy Oe3leKy MOXHa BU3HAYUTH, SK CTAH Ta YMOBY JXKUTTEIISUIBHOCTI COIabHOL
CHCTEMH, 110 BU3HAYAETHCS SKICTIO peanizaii il GyHKUiN, a TAKOXK AK CIIPOMOXKHICTh COLIaNbHOI CUCTEMHU
TP HACTAHHI HECTPUATIMBUX 30BHINIHIX Ta BHYTPIIIHIX yMOB 30epiraTu cTaOlIbHUHN, CTIMKWN CTaH, IO
XapakTepu3ye ii CIPOMOKHICTh BUPIINTYBaTH MPo0IeMH 3a0e3meueHHs 0e3neku cycinbseTBa [1, ¢. 34].

Be3symoBHO, Taka JaymMKa Ma€ IpaBO Ha iCHYBaHHS, MPOTE JIaHE MOHSTTS HE BiIOOpa)kae KIFOYOBOI
MeTH 3a0e3ledeHHsT TPOMAJChKOi OE3MEeKH, a TaKOX YITKO HE BHOKPEMIIIOIOTHCS 00 €KTH 3aXHCTY
TpOMaJICbKOi Oe3MeKH, 10 Ma€ AyXKe BaXKIUBE 3HAYCHHS IS YITKOTO BHU3HAYCHHS 3aBIaHb Ta (PYHKITIH
cy0’€eKTiB, 10 BiAMOBiAaJIbHI 32 peali3aliio JepKaBHOI MOJITHKH y JaHii cdepi.

Ha nymxy O.M. Ilo3aHumeBa, 00’€KTHBHUMH (AaKTOpaMH, IO [AlOTh MiJCTaBU BHOKPEMJICHHS
IrpOMaJICbKOi 0e3MeKH i3 cepu HalioOHAIBHOT OS3IEKHU, € Taki: 0araTOrpaHHICTh CYCNUJIBHUX BITHOCHH, IO
CKIIAZAIOThCA Y TaHIM cdepi; HAsIBHICTD CIEIIaJbHUX MPABOBUX HOPM, IO PETYJIIOIOTEH CYCITUTbHI BiTHOCHHU;
BCTaHOBJICHHS IOPUINYHOI BiANOBIAANBHOCTI 32 MOPYIIEHHS MpaBui y cdepi 3a0e3neueHHs TpOMaichbKol
Oe3ITeKy; HasBHICTD JeP’KaBHUX OPTaHiB BIAAW Ta 1HIINX Cy0 €KTIB, IO peali3yioTh MOBHOBAXEHHS y cdepi
3a0e3medYeHHs] TPOMAJChKOi OE3MeKkHn 3a JIOMOMOTOI0 BH3HAUCHUX y 3aKOHOMABUIA CHCTEMi 3aco0iB Ta
meroxis [1, c. 8].

[IpoBeneHuit anami3 MO0 BUSHAYCHHS MOHATTS «IPOMAJIChKa Oe3IeKa» J1a€ MOXKIJIHMBICTh HaBEeCTH Il
O3HaKH.

[Mo-miepire, 1e mocTaTHi CTaH 3axUIIEHOCTI. Takuii CTaH O3HAYa€e BIJACYTHICTh peanlbHHX abo
MOTEHIIHHUX HeOe3MeK I 0COOMCTOCTi, CYCIUILCTBA Ta JCPXAaBH, a TaKOXK 3aXO0JH, IO MiATPUMYIOTh
TaKui CTaH, IO CTBOPIOE YV HACENICHHS BIMUYTTS 3axuIieHOCTi. EdekTnBHE 3a0e3medeHHsT TpoMaIchKol
Oe3IIeKH JT03BOJISE Peajli3oBYBAaTH IpaBa TPOMAJSH, IO BHU3HAYEHI y YHHHOMY 3aKOHOJIABCTBiI, 0COOJIMBO
0coOMCTI TpaBa, B yMOBax O€3MEKHM Ta CYCHUIBHOTO CIOKOI. [HIMTUMH CclloOBaMH, Taka peaizaris
BHUABIIIETBCSI B TOMY, IO TPOMAISHH 332 YMOB BIIICYTHOCTI 3arpo3 OyAb-fKOTO XapakTepy MOXYTb
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peaizoByBaTH CBOE MPABO HA JKUTTS, OXOPOHY 3I0POB’sI, 0COOMCTY HEIOTOPKAHICTh, IIPAII0, BUIBHHIA BHOIp
MiCIIsl IPOKMBAHHS, BIIIOYMHOK B YMOBAX, 1110 BiAMOBIJalOTh BUMOraM O€3IeKU Ta Tiri€Hu.

[To-npyre, rpomaachka Oe3rneka 3a0e3Medy€eThCS CHCTEMOI0 OpPTaHiB ITyOJIIYHOTO YIIPaBIiHHS SK
3arajgpbHOI, TaK 1 CITemiaJbHOI KOMIIETCHINI, a TaKOX HEICp>KaBHUMH OpraHi3amisiMH Ta TPOMaJSTHAMH.
BiamoBigHo 10 1IBOTO TS TPOMAJICHKOI OE3MEKH XapaKTepHa TOTOBHICTh JICPKaBU y BHUITAJKy BUHUKHCHHS
CHUTYyalii, 10 CTBOPIOE HeOe3MeKy i 00’ €KTiB Il OXOpOHH, BXKUTH HaI3BHYAHUX 200 BUKIIIOYHHX 3aXOiB 3
METOIO TIPUITHHEHHS TAaKUX HeOe3MeK.

[To-TpeTe, 3a0e3neueHHst TPOMaACHKOI Oe3nekH BigOyBaeTbcsd HaWOUIbII €(EeKTHBHO MpPU HASBHOCTI
rpoMajicbKoro mopsaxy. [IpoBenenuii panime aHami3 CBiIUUTh, M0 O€3 CTaJOro rpoMajiChKOro MOPSAKY
HEMOXUIMBO SIKiCHE 3a0e3MeYeHHs rpOMasIChKoi Oe3mekn. ToMy HOpMaTHBHO-TIPABOBI aKTH, IO PETYIIOIOTH
CYCTUTBbHI BiTHOCHHH y cdepi 3a0e3neueHHs TPpoMaJChbKoi OE3ITeKH, 4acTO TEPMIHN «TpOMaJIChKa Oe3rmekay
Ta «TPOMAACHEKHUN TOPAIOK» 3aCTOCOBYIOTb, SIK OHSATTS B3a€MOIIOB’sI3aHi Ta B3aEMOOOYMOBJICHI.

[To-geTBepTe, 3a0e3MeUeHHS TPOMAJCHKOI OE3MEeKH O0OB’SI3KOBO PETYIIOETHCS TEBHOIO CHCTEMOIO
HOPM (SIK TIPaBWJIO, IOPUINIHUMH). /[aHa 03HaKa CBITIUTH PO Te€, IO 3aXHUCT HACEICHHS BiJ MPOTHITPABHUX
MOCATaHb, BiJl 3arpo3 Pi3HOI IeHe3W 3IIHCHIOEThCS Ha miacTaBi HopM mpaBa. Ciin 3a3HaYUTH, L0 HOPMHU
MpaBa BU3HAYAIOTH MOPSAOK peaiizallii mpas 1 cBOOO JIFOJUHH 1 TPOMAASHUHA, MEXKI TIOBEJIHKH IPOMAJISH Y
cdepi rpoMaachkoi O€3MeKH, BU3HAYAIOTh OOOB’SI30K BUMHATH IEBHI [ii, 110 CIPSAMOBaHI Ha 3a0e3ICUCHHS
IpOMaJICbKOT Oe3IeKr, BU3HAYAIOTh BUJU MPOTHIIPABHOI MOBEIIHKH, TOOTO JIMIIE HOPMHU IpaBa HAJAlOTh
MTOBHUI MEPEeNiK JisHb, IO MOCATAIOTh HA TPOMAJCHKY OC3MEKy K y 3BUYaHUX YMOBaX XHUTTEIISUIBHOCTI,
TaK i B yMOBaX BUHHUKHCHHS HaJ[3BHYAHUX CUTYAIIiH.

I mapemTi, HasIBHICTh CYCHUTBPHUX BiHOCHH, II0 BHHHUKAIOTH ITiI Yac peai3allii )KUTTEBO BaXKIIMBUX
iHTEepeciB O0COOHMCTOCTI, CYCHIIBCTBA, AepKaBU. Jl0 JKUTTEBO BaXKIMBHUX I1HTEPECIB CYCHIJILCTBA MOKHA
BIJIHECTH COIliaJIbHI OJyiara (LIHHOCTI), SIKi € BaXIJIMBUMH JUJII OCOOMCTOCTI, CYCIUJILCTBA Ta JepxaBu (Iie
KOHCTUTYIIIHHUN Jaa, TPOMAJCHKUN IOPSIOK, OCOOWCTICTH, BIACHICTH). [lim dWac misSUTBHOCTI IIOAO
3a0e3MeYeHHs KOXKHOTO i3 BKa3aHUX IHTEPECIB BUHUKAIOTh IEBHOTO BUIY CYCITUIbHI BiJTHOCHHH.

TakuM 4YHMHOM, TPOBEJCHUI BHUIEC aHATI3 Ta BHU3HAYCHI O3HAKH JIO3BOJISIOTH HABECTH MOHSATTS
TPOMAJICEKOI Oe3MeKH, ITiJl SKOI0 CIiJ PO3YyMITH IOCTATHIM CTaH 3axXHUINCHOCTI CYCIUIBHHX BiTHOCHH,
peryIhp0BaHUX MMPABOBHMH HOPMaMH, SKi CIIPSIMOBaHi Ha 3a0e3meueHHs Oe3MepelTkoaHol peari3allii )KUTTEBO
BaXXJTUBUX 1HTEpECiB 0COOMCTOCTI, CyCIiIbCTBA Ta AEPKABH, TONIEPEIKECHHS, JIOKaJi3alii Ta JiKBigawii yMoB
Ta (QaKTopiB, SKi CTBOPIOIOTH MOTCHINIHY a00 peallbHy 3arpo3y UId iX iCHYyBaHHS, 1 IO JOCATAETHCSA B
pe3yabTaTi MiSUTBHOCTI CHCTEMH OpTaHIB ITyOJIYHOTO YIPAaBIiHHS SK 3arajdbHOi, TaKk 1 CHeriaabHOL
KOMIIETEHIII1, JepKaBHUMHU Ta HEJCPKAaBHUMHU OpraHi3alliiMi Ta TPOMaJTHAMH.

References:

1. Pozdnyishev A. N. (2003) Institut gosudarstvennoy sluzhbyi v sfere obespecheniya obschestvennoy
bezopasnosti (teoretiko-metodologicheskie problemyi) : dissertatsiya doktora yuridicheskih nauk [Institute of
public service in the field of public security (theoretical and methodological problems): The dissertation of
the doctor of juridical science]. Moscow, 2003. — 402 p. (In Russian)

2. Varguzova A. A. (2005) Administrativno-pravovoe regulirovanie deyatelnosti organov vnutrennih
del v sfere obespecheniya obschestvennoy bezopasnosti v Rossiyskoy Federatsii: dissertatsiya kandidata
yuridicheskih nauk [Administrative-legal regulation of activity of law-enforcement bodies in the field of
public safety in the Russian Federation: the dissertation of the candidate of legal sciences]. Moscow, 2005. —
184 p. (In Russian)

3. Radyushin Ya. N. (2004) Kompetentsiya organov gosudarsvtennoy vlasti i organov mestnogo
samoupravleniya v sfere obespecheniya obschestvennoy bezopasnosti dissertatsiya kandidata yuridicheskih
nauk [The competence of the public authorities and local governments in the area of public safety]. Moscow,
2004. — 214 p. (In Russian)

4. Guschin V. V. (1998) Pravovyie i organizatsionnyie osnovyi obespecheniya obschestvennoy
bezopasnosti v Rossiyskoy Federatsii pri chrezvyichaynyih situatsiyah: dissertatsiya doktora yuridicheskih
nauk [The legal and organizational basis of public safety in the Russian Federation in emergency situations:
The dissertation of the doctor of juridical science]. Moscow, 1998. — 449 p. (In Russian)

5. Panov M. 1. (2000) Bezpeka yak fundamentalna katehoriia v metodolohii pravoznavstva (do
postanovky problemy) [Security as a fundamental methodology in the category of law (to the formulation of
the problem)]. Visnyk Akademii pravovykh nauk Ukrainy [Journal of the Academy of Sciences of Ukraine]. —
2000. — Ne 3 (22). — P. 10-16. (In Ukrainian)

6. Popova L. L. (2002) Admynystratyvnoe pravo [Administrative law]. Moscow: Lawyer, 2002. — 699 p.

195



No 4 2015 European Reforms Bulletin

7. Tumanov G. A., Frizko V. 1. (1989) Obschestvennaya bezopasnost i ee obespechenie v
ekstremalnyih usloviyah [Public safety and its maintenance in extreme conditions]. Sovetskoe gosudarstvo i
pravo [The Soviet state and the right]. 1989. — Ne 8. — P. 21-23. (In Russian)

8. Kurakin A. V., Belskiy K. S. (2004) Politseyskoe parvo [Police law]. Moscow: lzdatelstvo «Delo i
Servis» [Publishing house "Business and Service"], 2004. — 816 p. (In Russian)

9. Vasin V.N. (1999) Pravo na obschestvennuyu bezopasnost [The right to social security]. Moscow:
lizdatelstvo «Schit» [Publisher "Shield"], 1999. — 172 p. (In Russian)

10. Olhovskiy E. B. (2003) Admlinistrativno-pravovi zasobi zabezpechennya gromadskoyi bezpeki:
dissertatsiya kandidata yuridicheskih nauk : 12.00.07 [Administrative and legal means to ensure public
safety: candidate of legal sciences: 12.00.07]. Kharkiv, 2003. — 191 p. (In Ukrainian)

11. Parubov A. 1. (2003) Organizatsionno-pravovoe obespechenie ohranyi obschestvennogo poryadka
i obschestvennoy bezopasnosti v regionalnyih podsistemah preduprezhdeniya i likvidatsii posledstviy
chrezvyichaynyih situatsiy [Organizational and legal maintenance of public order and public security in the
regional sub-systems of prevention and elimination of consequences of emergencies]. Moscow, 2003. — 198
p- (In Russian)

AHAJIN3 NOHATHA «00IIeCTBEHHAA 0€30MACHOCTL»

Kuna Cepreii FOpbeBu4, e-mail: zhyla oduvs85@ukr.net
Opecckuii rocy1apCTBEHHBIN YHUBEPCUTET BHYTPEHHUX AeJ, Y KpauHa

AnHoTamusi: Pa3paboTka MOHATHHHOTO ammapaTa, B YacTHOCTH, HAayYHBIX OCHOB M OTPEICICHHS
KaTEerOpHH «OOIIECTBECHHAs 0€30MaCHOCThY, €ro AeMapKallius U YCTAaHOBIICHUE ONPEICICHHBIX OTHOIICHUH
C JpyTMMH TIPABOBBIMU SIBJICHUSIMU MPEIACTABISIOT 3HAYUTECNBHBIA HMHTEpEC IS JEATEIbHOCTH
MPaBOOXPAHUTEIBHBIX OpraHoB. IIpoBemeHHBIH B CTaThe aHAIM3 KAaTETOPUU  «OOIIECTBEHHAS
0€30MMacCHOCTE» U OTPEICIICHNUE €r0 MPU3HAKOB MO3BOJISIOT ONPEACTUTh O0IIECTBEHHYIO0 0€30IMaCHOCTh KaK
COCTOSTHHE 3aIUIIICHHOCTH 00IIECTBEHHBIX OTHOIICHHIA, YPETYJIHPOBAHBIX MPABOBBIMUA HOPMaMH, KOTOPBIS
HaIpaBJieHBl Ha oOecrieueHne OecTIpEnsITCTBEHHON pealn3alny KU3HEHHO BaKHBIX MHTEPECOB JIMYHOCTH,
o0IecTBa ¥ TOCyAapCcTBa, MPeayNpexACHNE, TOKAIN3ANIO0 U TUKBUIAINIO YCIOBUN U (DaKTOPOB, KOTOPHIE
CO3JAI0T TMOTCHUUATBHYIO WM PEalbHYI0 yrpo3y IJs HUX CYIIECTBOBAHMS, U KOTOpas JOCTUTaeTCs B
pe3ynbTaTe AesTeNbHOCTA CHCTEMBI OPraHOB IMyOJMYHOTO yNpaBieHHWS KakK oOmIeHd, Tak W CHenHnaIbHOU
KOMIIETEHIINH, TOCYJapCTBEHHBIMU U HETOCYJaPCTBEHHBIMH OPTaHU3AIMSIMH U TPaXKTaHaAMHU.

KiaroueBble cJjioBa: oOOIIECTBEHHAss O€30MAcHOCTh, HAIMOHANIbHAs OE30MacHOCTh, T'OCYJapCTBCHHAS
0e30MmacHOCTh, CHCTEMa TOCYJAPCTBEHHOTO YIIPABJICHHUS, O0IIECTBEHHBIN MOPSIIOK.
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Judicial Reform as a Basis for the Formation of an Independent
Judiciary in Ukraine

Irina S. Zubachova
Kyiv National Economic University named after Vadym Hetman, Ukraine
e-mail: zubachevka@mail.ru

Abstract: The absolute fact is that among the integral features of any law-governed state is the existence of division of
powers into legislative, executive and judicial. The functioning of these three branches of government creates a
fundamental basis for further development activities and the state in the legal field. Analysis of the Constitution of
Ukraine provides an opportunity to determine the role and importance of the judiciary, namely the realization of
functions of the judiciary is a necessary factor in the functioning of other two branches of government - legislative and
executive in the context of legal mechanisms of checks and balances in the system of government. Among the main
duties of our state is to protect the rights and freedoms of man and citizen, which judicial system has to fully realize on
practice and will act according to the Constitution of Ukraine. In the Constitution of Ukraine the justice system is
described in general, identified only fundamental principles of its organization and activities. Thereby, there is an
urgency for the development and consolidation of a clear legislative and systemic vision of strategy for reforming the
judiciary. The practice has shown, that the current system of courts of general jurisdiction does not fully meet the
constitutional principles of justice organizations. That is why for Ukraine the biggest issue of the day is the need of
creation purposeful, substantiated, conceptual and methodological foundations of justice in Ukraine, providing
accessible and impartial administration of justice, clarity of courts, optimizing the system of courts of general
jurisdiction; intensification guarantees of judicial independence.

Keywords: department judicial, justice, judicial system, legal reform, reform, judicial reform.

Ha remepimmHiit vac B yMOBax MOJITHYHOI, €KOHOMIYHOI KPU3H, IIIBUIIECHHS PiBHS IPABOCBIIOMOCTI
TpOMaJsiH, a TAKOX NparHeHHs e(peKTUBHOIO 3aXUCTY IX KOHCTUTYLIMHUX MpaB Ta cB0OOOJ 3 OOKY JepkKaBH,
LiTKOM OOIPYHTOBAaHMM BUAAETHCS TBEPKEHHS, 110 piBEHb AEMOKPATIil 3aJIe)KUTh BiJl CTaHy CYJOYHHCTBA Y
nepkapi. Came TOMy CylIOBi OpraHuW, Ha HAIly AYMKY, BiIirparoTh QyHIaMEHTAILHY pOJIb y 3a0e3ledeHHi
mpaB Ta cBOOO JIIOOMHU 1 TPOMaISTHUHA.

Po3ymiroun HeOOXiAHICTH CTBOPEHHS II€BHX CYIOBHX OpraHiB JUIi 3aXHCTy MOPYIIECHHX IIpaB Ta
cBO0OOJ 3aKOHOJABIIEM OO 3armoYyaTKOBaHO CyaoBY pedopmy B YKpaiHi Ie 3 4acy IpPOTOJIOIICHHS ii
nepkaBHOI He3anexkHOCTI. Cepell MepImmx CIpo0 CTBOPHUTH HE3AICKHY, €PEKTUBHY CHCTEMY 3IIHCHEHHS
npaBocyans crana Konmenuisi cynoBo-npaBoBoi pedopmu 1992 poky, sika, BigirpaBIId Ba)KIHBY POJb y
CTaHOBJICHHI CY/IOBOi Biaaud B YKpaiHi, MPaKkTUYHO BTpaTWiIa 3HAYEHHS MPOTPaMHOTO JOKYMEHTa IicCIs
npuitaaTTsa Konerutytii Ykpaiau 1996 poky.

OCHOBHMM HOPMAaTHBHO-NIPABOBUM aKTOM, L0 CTaB (YHAAMEHTAJIbHOIO OCHOBOIO MOJAIIBIIOTO
VAOCKOHAJEHHS 3a3HAaYCHUX BHILE OpraHiB B YkpaiHi, crana KoHctutyuis Ykpainu, npuitaara 28 yepBHS
1996 poky. Came y crarti 125 Koncrurytii Ykpaiau Oyiio BuU3HaUCHO MOOYIOBY CHCTEMHU CYHIB 3arajabHOI
IOPUCIOVKIIT 38 MPUHIHUIIAMH TEPUTOPIalbHOCTI 1 crneniamizanii, HAWBUIIMM CYZOBHUM OpPraHOM y CHCTEMi
CymiB 3arayibHOi topucaukuii Oymo BuzHaHo BepxoBuuit Cyn YkpaiHu, a BUIIMMH CYJOBUMH OpraHaMH
CIIeITiajTi30BaHUX CY/IiB BiAMOBIIHI BHIII CY/IH.

Ha cporomui uepe3 mMmoiiTHYHY Ta (IHAHCOBY KpH3Y, SAKOK OXOIUIGHO YKpaiHy, IOpPYIICHHS
KOHCTHTYLIHHUX IpaB Ta cBOOOJ JIIOJUHHU 1 TPOMasHIHA, 3pociia HarajibHa noTpeda He JIMIIe eKOHOMIYHOT
crabimizawii, MocTano NHUTAaHHS MIOAO PO3POOJEHHS KOHLENTYyalbHUX 3acaj YIOCKOHAJCHHS CYZOBOL
cuctemu Ta BHeceHHs 3MiH 110 VIII «IIpaBocymmas» OcHoBHOTO 3aKoHY YKpaiHH.

HeoOxigHo 3a3HauWTH, IO Ha CHOTOAHI Halla JAep)kaBa peajilye KpPOKH IIOAO BCTYIy MO
€Bponeiicbkoro CriBTOBapuCcTBa Ta MiABUILEHHS JOBIpH 10 CcyAoBoi Biaxu. Tak Oyna miamucana Yroma
«IIpo acomiamito Mix VYkpaiHoro, 3 ojHie€i cTopoHH, Ta €Bpomneiichkum Coro30M, C€BPOMEHCEKUM
CIiBTOBapUCTBOM 3 aTOMHOI €HEPTii 1 IXHIMH JepKaBaMHU-WICHAMH, 3 1HIIOT cTOpoHM» Bix 21 Gepesns 2014
p., mianucanHs Ha camiti €Bponeiicbkoro Coro3y y benbrii ekoHOMi4HOT 1 CeKTOpialIbHOT YaCTHHU YTOJIU TIPO
acoriartiro Mk €BporneticbkkiuM Coro3oM Ta Ykpainoto Bix 27 uepsus 2014 poky.

VY 2014 pomi npuitmaroTbes 3akoHu Yipainu “ [Ipo ouwmmenns Biagu” Ta “IIpo BiZHOBIICHHS OOBipH
710 cyoBoi Bnaau B Ykpaini”. OcTaHHi! NMOKIMKaHUH OyB 3a0€3MeUNTH YTBEPPKEHHSI BEpXOBEHCTBA MPaBa B
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CYCTUIBCTBI Ta 3aKOHHOCTI y MISITBHOCTI CY/iB, BiTHOBJICHHS JTIOBIPH IO CYIOBOI BIIaI B YKpaiHi, 3’ ICyBaHHI
(axTiB, 110 CBiAYATH MPO MOPYLICHHS CYAJISMH HPHUCSTH, HAasBHICTH MiACTaB Ul MPUTATHEHHS CYAIIB IO
TUCITUTIIIHAPHOT a00 KpUMIHAIBHOI BIAMOBITAIBHOCTI, YTBEP/PKCHHS B ISIIBHOCTI CYIMIB TPUHITUIIB
HE3JIC)KHOCTI Ta HEYNEePeKCHOCTI. JaHnit HOpMAaTHBHO-TIPABOBHIA aKT IO3BOJIUB CYIIsIM 00paTh co0i HOBE
KEpIBHHUITBO Cyly, MPOTE 3a pe3ynbraraMu BuOOpiB mpubau3Ho 80 BiICOTKIB aaMiHICTPaTUBHHUX MOCAM
3alfHSUIM Ti K caMi 0COOM, OCKIIbKH JaHWUM 3aKOHOM He Oyno nependadeHo crnocib 3anodiraHas moBTOPHOIO
00paHHS CYIiB, SIKI OYOIOBAIA CYIOBI OpPTraHU 3a 4aciB mpe3uieHTcTBa B.D. SIHyKoBHYA.

OTxe, KapIWHAIBHUX 3MiH y KUTTS BKa3aHUM 3aKOH HE BHIC, Ha IiITBEPIKCHHS JaHOI TOUYKH 30PY
MO>KHa HaBecTu ctaTtiucTtuuHi nani Llentpy PasymkoBa. Tak, y Oepesni 2015 poky piBeHb JOBipH J0 CyAIB
morm3uBCs A0 kputndaux 10,6 BimcotkiB (1,1% ommraHux IIKOM AOBIpSIOTH cymam; 9,5% - mepeBakHO
TOBIpAIOTE). HalOmpIn mommpeHMMHA TPUIMHAMH HHU3BKOI TOBIpH JO CyAiB B YKpaiHi Ha3WBaIOThH:
nomupenicts Kopymuii cepen cyamiB (94%); 3aiexHicTh CyAniB BiJ MONITHKIB Ta oiirapxiB (80%);
yXBaJIEHHS 3aMOBHHX piteHs (77%); KpyroBa nmopyka B cyfoBiii cucremi (73%); HU3bKHI MOpaJIbHUMA PiBEHBb
cynais (66%) [1].

3a JaHUMM OMUTYBaHHS, MOHAA 46% TpOMa/sH BUCIOBHIIUCS 3a Te, 10 3MIHIOBATH Y CYIOBil cucTeMi
moTpiOHO TreTh yce, me 34% BHCIOBWINCS 3a CEpHO3HI, X04a 1 He paaukanbHi 3MiHM. HeoOXimHicTh
YaCTKOBHUX 1 00€peKHUX 3MiH miaTpuMani 8% rpoMasH.

Cepen OCHOBHUX TIpoOJeM, sIKi CTBOPIOIOTH HEIOBIPY JO CYIOBOI CHCTEMH TPOMAISHH Ha3Bald
MOIINPEHICTh KOpymIii cepen cymaiB (94%), 3anexHicTh cyauniB Bix nomiTukiB (81%) 1 omirapxiB (80%).
Cepen npomno3ullid y cymoBiid cepi, AKi TpOMasTHH MATPUMYIOTE IIEPEAYyCIM € 3BUTBHCHHS YaCTHHH CYIIIB,
micist po3scminyBadb (40,2%), 3anpoBa/LKeHHS MAHHOBOI BIATIOBIJAIBHOCTI CYANIB 32 HE3aKOHHI pIIICHHA
(31%), mo30aBneHHs CyN/IiB HEAOTOPKAHHOCTI Ta puBLIeiB (30%).

CTpuMaHIIIMMH y CBOiX OLiHKax BUsBWIUCS cynai. Jlume 2% cynniB mepekoHaHi y HEoOXimHOCTI
pamukanbHux 3MiH, me 30% BucmoBmIMCA 3a cepilo3Hi 3MiHM. BomHowac 40% omuTaHUX CyAniB
MOTO/DKYIOTHCSL Ha YaCTKOBI 0OepexHi 3MiHH, a 24% HaIoJAraloTh Ha TOMY, IO iCTOTHHUX 3MiH CHCTeMa
MpaBoOCyAJIsl He HOTpeOye.

Ha nymky O1bIIocTi CyaIiB, KITFOYOBHMU 3aBJIaHHIMA CYIOBOi peopMH Ma€e OyTH IOIONTAHHS BIUTHBY
IHIIMX TIJIOK BJIaIy Ha cyAoBy cuctemy (73%), a TakoX MOJONAHHS CKJIIAJHOCTI CYJOBOTO MPOIECY s
cropin (47%). Cepen iHmmx npoOneM, SKi Mae BHUPIIMTH CyaoBa pedopMa, Cyaldi TaKoXK Ha3UBaIU
OaraTonaHKOBICTH Cym0BOi cucteMu (25%), BIUIMB MPOKypaTypu Ta ciyxOu Oesmexknu Ha cynaiB (20%),
kopymmiro B cynax (14%) [2].

Jis migBUILEHHS POJi CYyIOBHX OpraHiB Ta 3a0e3leueHHs iX eeKTUBHOI poOOTH Oyno HMpUIHSTO
3axon Ykpainu «[Ipo 3a0e3nedenns npasa Ha cpaBenauBuii cya» Bix 12 mororo 2015 poky. [lo3utuBHUMH
3pyHIEHHSMH MO)KHA Ha3BaTH, HANPUKIAMA, 3a0e3MeueHHs MPSMOT0 OCKap>KeHHS PIlIeHb BUIINX CYIIB 10
BepxoBnoro Cyny i po3ImipeHHs MiAcTaB ISl TAKOTO OCKap KCHHS.

Vkazom [Ipe3unenta Ykpainu 3atBepaxero «CTpaTerito pe)opMyBaHHs CyJOyCTPOIO, CYIOUYHHCTBA Ta
CyMDKHHX TIpaBoBUX 1HCTHTYTIB Ha 2015-2020 poxm» Bim 20 tpaBasa 2015 poxy. Biamosimno go Crparerii
pedopMyBaHHS CUCTEMH CYIOYCTPOIO, CYTOYMHCTBA Ta CYMIKHUX MPABOBUX 1HCTUTYTIB 3MIHCHIOBATUMETHCS
32 TaKkUMHM HamnpsMamH: 3a0e3MeUYEeHHS HEe3aleKHOCTi, OE3CTOPOHHOCTI Ta HEYNEPEKEHOCTI CYNIiB;
ONTHUMI3AIiS CYIIIBCHKOTO BPSAYBaHHS Ta CHCTEMH Kap'€pHOTO TIPOCYBaHHS CYIAIIB; IIIBUIICHHS
npodeciiHOTO piBHS CYAJIB; MiABHMIICHHS MPO30POCTI MiSJIBHOCTI CYAJIB Ta PIiBHA 1X BiAMOBIAaJBHOCTI;
MiABUIIEHHS €(EeKTUBHOCTI NpaBOCYAls Ta ONTHMi3alis IOBHOBAKEHb CYAIB PI3HUX FOPUCIWKLIN;
3a0e3MeUeHHs] MPO30POCTi Ta BIAKPUTOCTI MPaBOCYLs; MOCHICHHA TapaHTi 3MiHCHEHHS aJBOKAaTCHKOI
TiSTTEHOCTI Ta 3a0e3ledeHHsT JTOCTYIMHOCTI OE€30IUTaTHOI MPaBOBOi TOTIOMOTH; pEopraHizamis CHCTEMHU
BUKOHAHHS CYIOBUX DIillleHh Ta MiABUINEHHS €()EeKTHBHOCTI BWKOHABYOTO MPOBAKEHHS; NPHUBEICHHS
MOBHOBAXXEHb Ta JISUIBHOCTI OpraHiB MNPOKYpaTypw JO €BPOINEHCHKUX CTaHAAPTIB; YIOCKOHAJICHHS
MIPOIIECYaTHLHOTO 3a0€3MIeUCHHS CIIPABEIIUBOCTI 1 TIpaBa Ha 3aXUCT MiJ 9ac KPUMIHAIBHOTO MPOBAIKCHHS;
MIABUINCHHS PiBHI e()EeKTHMBHOCTI pOOOTH CYIOBHMX Ta MPABOOXOPOHHUX OpraHie y O0poTh0i 3
OPraHi30BaHOIO 3JIOYMHHICTIO Ta BUITAIKAMU KOPYIILi; MiBUIIICHHS e()eKTUBHOCTI MOMEePEIKEHHS 3JI0YHHIB
i peaOimitamnii 3acy/[PDkKeHUX Ta BJOCKOHAJCHHS CHCTEMH BHKOHAHHS ITOKapaHb; 3a0C3MEUYCHHS HaJICKHOI
KOOpAWHAIlI TMPaBOBHX IHCTHTYTIB Ta €IHOCTI iH(pOpMamiiHOi cuctemMu. PedopMyBaHHS CHCTEMHU
CYIOYCTPOI0, CYJIOYMHCTBA Ta CYMIKHUX MPABOBUX IHCTHTYTIB MPOBOAUTUMETHCS Y JIBa €TAM: MEPIIUI eTar
- HEBIJKJIaJHE OHOBJICHHS 3aKOHOAABCTBA, CIPSMOBAaHE Ha BiJHOBJICHHS OBIpM A0 CYAOBOi BIaAWd Ta
CYMDKHHMX MPaBOBUX IHCTUTYTIB B YKpaiHi Ipyruil eTam - CHCTEMHI 3MiHH B 3aKOHOJABCTBi, Y TOMY YHCII
npuitHATTA 3MiH 10 KoHcturyilii YkpaiHMm Ta KOMIDIEKCHA TOOYIOBa IHCTHUTYIIHHUX CIPOMOXKHOCTEH
BiJTNIOBITHUX [TPaBOBUX 1HCTUTYTIiB. /{0 MO3UTHBHUX KPOKiB y MPOBEACHI CY0BO-IIPaBOBOi pehopMHU MOKHA
BIIHECTH 3aTBep KEeHY TTocTaHoBY BepxoBHoi Pagn Yikpainu «IIpo moganpury poboTy Ha 3aKOHOIIPOESKTOM
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mpo BHeceHHs 3MiH 1o KoHcturymii YikpaiHu momo HEJOTOPKAHHOCTI HApOIHHUX NEMyTaTiB YKpaiHum Ta
cynais» 14.07.2015 poxky.

OTxe, OYEBHWIHO, IO Hama JepkaBa Ta CYCHUIBCTBO IMOTPeOye OKpECICHHS HOBHX MIIAXIiB
YIOCKOHAJIEHHS CyA0BOiI Biagu. OCHOBHUMH TPWHIIUIIAMH TIIBHUINEHHS aBTOPUTETY CYIOBOI BIaJH Cepen
CYCHUIBCTBA MAa€ CTAaTH 3alpOBa/PKEHHA TaKOl CYIOBOi CHCTEMH, IIO 3MOXKE €(EeKTHBHO 3axHIIaTh
KOHCTHUTYLIiKHI IpaBa i CBOOOIH JIOAWHYU 1 TPOMAJsSHUHA, iIHTEPECH CYCIUIBLCTBA Ta JepKaBH, 3a0€3MeUCHHS
3aKOHHOCTI Ta TIPaBOIOPSAKY y KpaiHi. [Ipore, BBakaeMo, IO JO OCHOBHHIX 3acajll CYIOBO-TIPABOBOI
pedopMu cHin BiZHECTH HE JHMINE YAOCKOHAICHHS HE3aJleKHOTO TMPaBOCYIAs, a i NpOBEICHHS
aaMiHicTpaTuBHOI pedopMu, MyHIIHUNATEHOI peOpMHU TOIIO, OCKUTBKY BiamoBinHo g0 Koncturyuii Ykpainu
JiepKaBHA BIIaJla TIOJUISIEThCS HAa 3aKOHOJABYY, BUKOHABYY Ta CYIOBY, AKi € HE3AJICKHUMH OJHA Bil OJHOI,
MpoTe, BCE K TaKW, 3MIMCHIOIOTH CBOIO MISUTHHICTH Ha TPHHITUII CTPUMYBaHHI Ta mpoTuBar l[lepmmu
3pyuieHHsIMH y 1boMy HampsMi € [loctanoBa BepxoBHoi Pagm Ykpainu “IIpo momepenHe cxBajeHHS
3aKOHONIIPOEKTY TIPO BHEeCEeHHsI 3MiH KoHcTuTytii Ykpainu oo nenentpamzartii uagn’” Big 31 mumas 2015
POKY, IO TOTIOMOXKE y MPABOBOMY ITOJI peaji3yBaTHl IUTy HU3KY HaraJlbHUX 3aBAaHb IS €(hEKTHBHOTO
3a0e3MeUeHHs IpaB Ta CBOOO JIIOIUHH i TPOMaISTHUHA.
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uspishnoi-sudovoi-refory-treba-shchob-prezydent-i-parlament-vidmovylysia-vid-vplyvu-na-suddiv-
opytuvannia.html.

Cyne0Ho-npaBoBasi pepopmMa Kak 0CHOBA (P)OPMHPOBAHMS HE3aBUCHUMOM
cyne0HOM BJIAaCTH B YKpauHe

3ybaueBa Upuna CepreeBHa, e-mail: zubachevka@mail.ru
KueBckuil HalmoHaIBHBIN SKOHOMUYECKUW YHUBEpCUTET UMeHHU Banrma ['eThMana, YkpanHa

AnHoTtamusi: HecoMHeHHBIM (DakTOM SBISETCS TO, YTO CPEIM HEOTHEMIJIEMBIX MPH3HAKOB JIHOOOTO
MPaBOBOTO TOCYNapCTBa SIBIIICTCS HAIMYKME Pa3JeICHUs TOCYJIapCTBEHHOUW BJIACTH Ha 3aKOHOJATEILHYIO,
WCTIOJIHUTENBHYIO U cylieOHyr0. OYHKIIMOHUPOBAHHUE 3TUX TPEX BETBEW BIACTH cO3/1aeT (GYHIaMEHTAIbHYIO
0a3y Ui JEATENFHOCTH W JAIBHEHIIEro pa3BUTHS TOCYJapCTBAa B TPABOBOM Iojie. AHAIM3 HOPM
KoHucTutrynuu YkpauHbl JaeT BO3MOXHOCThH OIPEACIUTHh POJIb M 3HAYCHUE CYJCOHOI BIIACTH, 2 MMEHHO
peanuzanus QyHKUUHA CyneOHOH BIACTBIO SIBISIETCS HEOOXOAUMBIM (HaKTOPOM (YHKIIMOHHUPOBAHHUS ABYX
IPYTUX BETBEH BIACTH - 3aKOHOJATEIBFHOW M WCIIOJHHUTEIHHOH B KOHTEKCTE MEXaHH3MOB CHEPKEK U
MIPOTUBOBECOB B CUCTEME T'OCYJIapCTBEHHOM BiacTH. Cpelli OCHOBHBIX O0SI3aHHOCTEH HAIIero roCyapcTBa
SIBJIIETCS OOECIeUeHUe 3allMThl TpPaB M CBOOOJ YENOBEKA W Tpa)KJlaHWHA, B TIOJTHOH Mepe JOJIKHA
OCYIIECTBIIATLCS Cy/neOHast cucreMa, KoTopasi Oyaer AeMCTBOBaTh B COOTBETCTBHHM ¢ OCHOBHBIM 3aKOHOM
Ykpaunsl. B Koncturynuu Ykpaunsl cuctema npaBocyus 0003HaueHa B 00IIEM BHUJE, ONPEACICHBI JIUIIIb
MPUHIIAITMATBHBIE OCHOBBI €€ OpraHU3alluy U JISATSIILHOCTH. B CBSI3U C 3TUM CYyIIECTBYET HEOOXOIMMOCTh B
pa3paboTKe ¥ 3aKOHOAATEIHHOM 3aKPEIUIEHHH Y€TKOTO ¥ CHCTEMHOTO BUACHHS CTPATETHH PePOPMHUPOBAHUS
cyneOHO# BeTBU BiacTH. [[elicTByIomas cucTemMa cy10B 0OIeH FOPUCIUKITNH, KaK TTOKa3ajia MpakTHKa, HE B
MOJTHOW Mepe OTBEYAeT KOHCTUTYIMOHHBIM TPHUHIIMIIAM OpraHu3alliu TpaBocyaus. MIMEHHO mo3Tomy,
OHOHM M3 aKTyalbHBIX MpoOJieM A YKpauHbl SBISETCS HEOOXOIWMOCTH CO3IAHMS IIeJICHANPaBICHHOM,
000CHOBaHHOM KOHIIENTYaJbHO-METOIOJIOTHYECKOW OCHOBBI TPaBOCYAMsI B YKpawHe, oOecreyeHue
JOCTYITHOTO U CIIPaBEJIMBOTO CYJOTPOU3BOJICTBA, MPO3PAYHOCTH B JCATEIBHOCTH CYJOB, ONTHMU3AIHH
CUCTEMBI CYI0B OOIICH FOPUCAMKITIN;, YCUICHHE TApAHTHI HE3aBUCUMOCTH CYICH.

KioueBble cioBa: cyaeOHas BiacTh, IpaBocynue, cyaeOHas cucTema, mpaBoBas pedopma, cyaeOHo-
mpaBoBas pedopma.
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